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THE  AUTHOR. 


PREFACE. 


I  AT  FIRST  intended,  with  the  sanction  of  Mr.  Plunkett,  to  briRg  out 
a  New  Edition  of  the  well-known  Australian  Law- Book,  ^^  Plunketfa 
Magistrate"  and  a  glance  over  this  work  will  show  how  much  it  is 
iiidcbted  to  the  original  book,  not  only  for  some  of  its  contents,  but  also 
for  the  form  in  which  it  has  been  written ;  but  the  more  recent  *^  Justices 
Acts,"  and  other  legislation,  rendered  a  modification  of  the  original  plan 
necessary.  In  these  alterations  I  consulted  Mr.  Plunkett  ; — and  thus, 
although  a  New  Edition  of  the  late  Attomey-Generars  old  work,  it  is 
also  under  considerable  obligations  to  other  standard  Law-Books.  The 
Justices  Acts  are  given  in  full ;  a  Commentary  on  which — taken  from 
Sir  W.  a'Beckett's  Manual  far  the  Magistrates  of  Victoria,  Palet  On 
Convictions  J  Nichols's  Justice  j  and  Oke's  Synopsis — has  been  added. 
This  Commentary,  while  containing  the  most  ample  instructions  as  to  the 
duties  of  Magistrates,  aims  also  at  being  a  guide  to  the  Profession  in  this 
branch  of  law.  Summaries  of  the  principal  Crimes  and  Misdemeanors 
have  been  taken  from  books  of  acknowledged  authority,  and  in  these 
Summaries  the  most  recent  Decisions  have  been  collated  and  embodied. 

The  Offences  have  been  arranged  in  Tables,  under  their  proper  heads ; 
those  within  the  Summary  Jurisdiction  contain  the  offence  in  the  words  of 
the  Statute.  If  the  penalty  is  a  Pecuniary  Fine,  the  Mode  of  B.ecovery 
in  each  particular  case  is  given ;  if  it  is  Imprisonment,  its  Duration  is 
given ;  in  either  case,  the  Section  of  the  Act  authorizing  such  penalty  is 
referred  to. 

It  is  believed  that  this  part  of  the  work  will  take  away  the  necessity 
for  the  present  tedious  reference  to  the  Statute  Book  on  every  occasion 
when  offenders  are  brought  up  under  the  Masters  and  Servants  Act,  the 
Police  Act,  the  Publicans  Act,  the  Vagrant  Act,  and  such  like. 

In  Indictable  Offences,  the  Punishment  is  given,  and  also  such  refs- 
reooe  to  procedure  or  pleading  as  comes  within  the  object  of  the  work. 


VI  PRKFACU. 

Coroners,  also,  and  Constables  are  instructed  bow  to  discharge  pro- 
perly their  important  duties ;  and  the  Statutes  under  which  they  act  are 
carefully  collated. 

The  above  is  a  sketch  of  the  FIRST  PART  of  the  work.  The 
SECOND  PART  contains  all  the  Forms  given  by  Jervis's  Acts,  together 
with  some  useful  Supplemental  Forms.  A  sufiicient  number  of  Forms  of 
Convictions  and  Orders,  of  Informations,  Warrants,  &c.,  have  been  given 
to  render  the  work  a  useful  and  accurate  guide  in  all  cases. 

With  the  assistance  of  these  Forms,  it  is  hoped  that  Magistrates  will 
be  able  to  avoid  those  technical  blunders  which  so  frequently  cause  a 
miscarriage  of  justice. 

The  THIRD  PART  contains  a  Selection  of  the  most  important  Judg- 
ments of  the  Supreme  Court  on  Magistrates'  cases  during  the  last  eight 
years.  It  is  unnecessary  to  dilate  on  the  value  of  this  part  of  the  work, 
or  the  importance  of  its  being  carefully  studied. 

A  copious  Index  of  the  entire  contents  completes  the  work  ;  this  will, 
by  rendering  it  easy  of  reference,  greatly  add  to  its  utility  and  conve- 
nience, and  will  also  supply  the  place  of  an  analytical  index  of  the 
Statutes  relating  to  Indictable  Offences  and  Summary  Convictions. 

It  will  be  found  that  the  character  of  the  book  is  essentially  practical^ 
and  that  questions  of  a  theoretical  or  unusual  nature  are  but  slightly 
referred  to.  In  only  two  instances  have  I  taken  the  liberty  of  making 
theoretical  suj^pestions ; — one,  where  attention  has  been  drawn  to  the 
doubtful  meaninj;  of  11  and  12  Vict.,  c.  43,  s.  19,  and  the  probability, 
therefore,  of  the  miscarriage  of  a  large  number  of  summary  convictions 
(pp.  1,  243) ;  the  other,  where  reference  has  been  made  to  the  frequency  of 
prosecutions  for  perjury,  (p.  325). 

This  sexjond  question  is  one  well  deserving  the  immediate  attention  of 
the  Legislature.  It  has  been  found  that  disappointed  and  unscrupulous 
litigants,  either  in  the  Civil  or  Criminal  Courts,  endeavour  in  these  pro- 
ceedings as  well  to  obtain  the  privilege  of  a  re-hearing,  as  the  satisfaction 
of — it  may  be — gratifying  animosity  and  malice.  In  both  cases,  the 
English  Legislature  has  discovered  a  remedy,  which  can  easily  be  adopted. 
It  seems  reasonable,  and,  I  think,  most  desirable,  that  prosecutions  so 
harassing  and  unsatisfactory  should  not  be  allowed,  except  with  the  per- 
mission of  the  presiding  Judge  or  the  Attorney-General. 
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I  found  it  necessary,  while  the  book  was  being  printed,  to  omit  the 
Statutory  Forms  given  in  the  Schedules  of  the  Pavmbroker,  Publican, 
and  Tenement  Act. 

I  take  this  opportunity  of  thanking  those  firienda  who  have  assinted  me 
in  my  undertaking  by  the  loan  of  books, — many  of  them  rare,  and  many 
costly.    My  best  thanks  are  also  due  to  many  firiends  for  valuable  sugges 
tions,  among  whom  I  may  mention  Mr.  C.  H.  Walsh,  of  Goulbnm,  to 
whom  I  am  indebted  for  the  greater  part  of  the  article  on  Appeal,  p.  7 — 10. 

I  now  offer  the  result  of  much  anxiety  and  toil  with  the  hope  that  it 
will  be  useful, — and  with  the  conviction  that  the  more  it  is  examined,  the 
more  will  the  difficulties  of  my  task  be  understood,  and  my  failings  in  its 
execution  be  excused. 

W.  H.  WILKINSON. 

Supreme  Courtj  Sydney^ 

November  14^  1860. 


EXPLANATION  OF  ABBREVIATIONS. 


SUMMARY  CONVICTIONS. 

1.  Offence,  Statute,  and  Number  op  Justices. — The  letter  (S.)  means  that 
the  offence  following  is  within  the  Summary  jurisdiction ;  the  statute  and  section 
conferring  such  jurisdiction  are  next  given  ;  the  number  of  Justices  required  to 
hear  and  convict  follow  next,  and  precede  the  offence,  which  is  described  in  the 
words  of  the  statute,  with  the  legal  exceptions  and  modifications  in  most  cases,  in 
an  abridged  form. 

2.  Penalty,  &o..  and  Mode  of  Enfobcing. — The  letter  (P.)  means  Pimishmcnt, 
which  is  followed  by  ati  abridged  account  of  the  jKjnalty  or  other  forfeiture  im- 
posed upon  the  offence,  and  the  mode  of  enforcing  payment ;  or,  if  the  pimishmcnt 
18  imprisonment  in  the  first  instance,  the  duration  ot  such  imprisonment  is  given. 
The  secti  n  of  the  statute  authorizing  such  punishment  is  added,  when  other  than 
the  section  creating  the  offence. 

INDICTABLE  OFFENCES. 

3.  Class  of  Offence  and  Statute. — The  letter  (P.)  or  (M.)  means  that  the 
offence  before  which  it  is  placed  is  a  Felony  or  a  Misdemeanor ;  if  the  offence  is 
created  by  statute,  such  statute  and  sectitm  are  given ;  if  it  is  a  common  law 
offence,  some  recognized  authority  is  generally  added. 

4.  As  TO  Bail  in  Indictable  Offences. — The  word  "rfi>c./*  for  "discretionary." 
before  an  offence,  means  that  it  is  discretionary  with  the  examining  Magistrate 
to  take  bail  for  the  accused  before  committal,  and,  where  he  commits,  also  dis- 
cretionary whether  he  will  certify  his  consent  to  bail  being  received  by  another. 
The  word  "com/?.,"  for  "compulsory,"  means  that  the  exaniining  Magistrate  must 
take  bail  in  these  cases,  if  sufficient  sureties  be  tendered  before  committal,  and 
also  that,  if  accused  be  committed,  he  must  certify  his  consent  to  bail  being 
received.     (See  sec.  23,  p.  170  &  p.  32). 

5.  Punishment  in  Indicjtadle  Offences. — This  is  an  abridged  view  of  the 
punishment  or  other  forfeiture  imposed  by  law  for  the  offence.  In  the  case  of 
transportation  or  hard  labor  on  the  roads,  the  maximum  and  minimum  terms  are 
stated  shortly  ;  thus,  in  title  **  Abduction,"  where  the  punishment  is  transporta- 
tion for  life,  or  for  not  less  than  7  years,  &c.,  "  Tr.  life — 7  years,"  or  "  h.  1.  on 
roads  15 — 5  years,"  iVc. ;  but  where  it  is  absolute  and  certain,  it  is  stated  according 
to  the  fact ;  and  this  is  also  the  case  in  respect  of  tlie  jieriod  of  imprisonment. 

6.  Substitution  of  Punishment  of  Male  Offendeiis. — liv  11  Vic,  No.  34,  an  Act 
to  substitute  other  punishments  for  trajisportation  beyond  the  seas,  contains  the 
following  provisions  :  Where  any  male  offender  shall  be  convicted  of  any  offt^ice 
punishable  by  law  with  transportation,  the  Court  may  either  sentence  the  offender 
to  transportation  for  life,  or  years,  as  by  law  provided,  or,  in  lieu  then'of,  to  hi* 
kept  to  hard  labor  on  the  roads  or  other  public  works  of  the  Colony  fur  such  term, 
— not  being  more  nor  less  in  any  case  than  the  periods  next  mentioned,  that  is  to 

say,— 

Transportation  for  life    /  "^f^  ^^^^«''  *^"  ^«*^^'  ^'^^:' ^^"^  ".^*  ^««« 

*^  (     than  7  years,  nor  more  than  lo  years 

Transportation  for  15  years,  or  any  term )  u  i     ^        j     »       r         *  i  ««  ♦u^^  r 

not  less  than  7  years,  and  not  exceed- 1 "' ''  ^"  "^«^«'  ^^-vf^*"  "^l*  ^"''*  ^^^'^  ^ 

ing  15  years j      y*^*''^'  ^^^  ^^^^^  *^^  ^^  y*^*" 

Transportation  for  7  years I  "*  '*  ""  '"^^"^^^^  ^'^^ f^*"  "?*  '^«^  *^^^  ^ 

'^  •'  (     years,  nor  more  tlian  o  years 

and  up<m  all  convictions  for  perjury,  or  for  any  felony  attended  with  violence  to 
the  poi'don,  or  committed  by  the  offender  when  armed  with  any  offensive  weaiK>n, 


EXPLANATION    OF    ABRREVIATIONS.  IX 

&c.,  or  by  means  of  any  threat,  or  by  putting  in  fear,  the  Court  may  direct  that 
the  otTuudcr,  whether  sentenced  to  hard  labor  or  to  transportation,  be  kept  to  hard 
labor  in  irons  for  not  exceeding  in  any  case  the  first  3  years  of  his  sentence. 

Section  2  provides  for  the  commutation  of  capital  sentence. 

15  Vic,  No.  5,  s.  1,  empowers  the  Court,  in  the  case  of  any  offence  punishable 
by  law  with  imprisonment  with  hard  labor,  to  sentence  the  offender  to  such  im- 
prisonment for  such  term  as  bv  law  provided,  or,  in  lieu  thereof,  to  award  and 
direct  that  he  be  kept  to  hard  labor  on  the  roads  or  other  public  works  for  such 
term,  not  being  more  in  any  case  than  the  term  of  imprisonment  fixed  by  law  for 
such  offence.    iSee  pp.  353,  141. 

7.  SuBSTiTunoN  OP  PuNiSHMBNT  OF  Femalb  Offbndbbs. — The  11  Vic,  No.  55 — 
an  Act  to  substitute,  in  respect  of  female  offenders,  other  punishments  in  lieu  of 
transportation — provides  that  the  Court  may  sentence  the  offender,  by  way  of  sub- 
stitution for  transportation,  to  be  imprisoned  in  any  gaol  or  house  of  correction 
for  such  term  as  the  said  Court  shall  think  fit,  not  being  more  nor  less  in  any 
case  than  the  periods  next  mentioned ;  thus, — 

Transportation  for  life    * \  In^Prisonment  for  not  less  than  3  years, 

•uo^v^  va,yxxiAi  w«  tu«    I      ^^^  jj^Qj^Q  ^jjj^Q  J  years 

Transportation  for  15  years,  or  any  terml  Imprisonment  for  not  less  than  2  years, 
under  15,  and  more  than  7  years  . . . .  j      nor  more  than  5  years 

Tnmsportetion  for  7  yeam \  ^P™°^7>  ^°\°"*'  '"*"*  ^"^  ^  y"*'' 

r^  ^  J      nor  more  than  3  years 

and  the  Court  may  sentence  the  offender  to  light  labor  or  hard  labor,  as  the 
Court  shall  think  fit,  and  also  direct  her  to  be  kept  in  solitary  confinement  for 
any  portion  of  such  imprisonment,  not  exceeding  in  the  whole  3  calendar  months 
in  any  one  year,  and  not  excee^ng  14  days  at  any  one  time :  provided  that 
nothing  in  this  Act  shall  take  away,  alter,  or  abridge  any  power  to  award  other 
and  different  sentences. 

For  an  offence  at  common  law,  the  term  is  not  limited.  It  is  also  shown 
whether  the  imprisonment  may  be  with  hard  labor,  solitary  confinement,  and 
whipping,  and  which  of  them. 

In  some  cases,  hard  labor  is  authorized  by  s.  28  of  16  Vic,  No.  18,  (note  a)  ; 
but  with  respect  to  solitary  confinement,  1  Vic,  o.  90,  s.  5,  enacts  **  That  it  shall 
not  be  lawful  for  any  Court  to  direct  that  any  offender  shall  be  kept  in  solitary 
confinement  for  any  longer  period  than  one  month  at  a  time,  or  than  three  mouths 
in  the  space  of  one  year.'* 

EXPLANATION  OF  VERBAL  ABBREVIATIONS. 


cal.  m calendar  months. 

exc exceeding. 

b.  L hard  labour. 

1. 1 light  labour. 

8.  c solitary  confinement. 

U.  M.'s  . .  Her  Majesty's. 


impr imprisonment. 

s section. 

No number. 

yrs years. 

comp compulsory. 

disc discretionary. 


(a)  By  this  metion  it  is  euacted,  that  **  whenerer  any  person  shall  be  convicted  of  any  one  of  the 
offenees  following,  as  an  indictable  misdemeanor,  that  is  to  say, — any  cheat  or  ^ud  punishable  at 
common  law  ; — ^any  conspiracy  to  cheat  or  defraud,  or  to  extort  money  or  soods,  or  falsely  to  accuse 
of  any  crime  ;  or  to  obstruct,  prevent,  pervert,  or  defeat  the  course  of  public  justice ; — any  escape  or 
nf^fcue  from  lawful  custody  on  a  criminal  charge ; — any  public  and  indecent  exposure  of  the  person : 
—any  indecent  assault,  or  any  assault  occasiomng  actual  bodily  harm ; — any  attempt  to  have  carnal 
knowledge  of  a  girl  under  12  years  of  age ; — any  public  selling,  or  exposing  for  public  sale,  or  to 
public  yiew,  of  any  obscene  book,  print,  picture,  or  other  indecent  exhibition, — it  shall  be  lawful  for 
tlie  Court  to  sentence  the  offender  to  be  imprisoned  for  any  term  now  warranted  by  law,  and  alw) 
to  be  kept  to  hard  labor  daring  the  whole  or  any  part  of  such  term  of  imprisonment." 


ERRATA. 

Pago  47,  after  line  8,  insert  ••  Broad  wheels ;  see  *  Tolls/  " 

Pago  64,  line  24,  insert  "s.  9,"  after  No.  6. 

Page  110,  lino  34,  last  word  but  four,  for  "deed,"  read  ** written  document." 

Page  234,  line  16,  insert  2  before  5, 

Page  285,  line  9,  insert  "  such  "  between  the  word  "  any  "  and  the  word  "  beast." 

Page  493,  strike  out  lines  25  and  26,  beginning,  **  and  the  evidence,"  to  *•  in  the 

presence,"  and  substitute  *•  and  the  evidence  on  oath  of  the  said ,  and  the 

other  witnesses  called  before  us,  given  in  the  presence  " 

Same  page,  line  30,  after  the  words  "  illegitimate  male  child,"  insert  "  and  that 
he  has,  without  reasonalile  cause,  deserted  (or  left  without  adequate  means 
of  support)  the  said  cliild." 

Same  page,  strike  out  in  lines  32,  33,  34,  words  commencing  "  into  the  hands  "  to 
"  for  the  time  being,"  and  substitute  for  them,  "  into  the  hands  of  the  Clerk 
of  Petty  Sessions  at ,  (or  <u  the  cote  way  be),** 
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PAJtT  I. 


ABATTOIR. 

S.  19  Vtc.j  No,  11,  s,  3.  [One  Justice], — (1)  Every  person  driving, 
or  causing  to  be  driven,  any  cattle  (t.e.  bull,  cow,  ox,  heifer,  or  steer,  except 
milch  cows  or  working  cattle^,  into  or  along  the  road  from  the  Parramatta 
Road  to  the  Public  Abattoir  on  Glebe  Island,  at  any  other  time  than 
between  the  hours  of  six  o'clock  in  the  evening  and  eight  o'clock  in  the 
morning. 

P.  Fine,  not  exc.  20s.  a  head ;  to  be  recovered  either  by  distress,  (s. 
19  of  11  &  12  Vic,  c.  43),  or  according  to  the  procedure  of  5  W.  IV., 
No.  22.  (a)  See  postj  "  Justices,  Recovery  of  Fines,"  and  ex  parte  Cock- 
buTD,  post,  Part  III. 

ABDUCTION. 

iP.  9  O.  /F.,  c.  31,  8,  19.  Bail  disc. — (1)  Of  a  woman  on  account  of 
her  fortune ;  and  every  person  counselling,  aiding,  or  abetting  offender. 

P.  Tr.  life— 7  yrs. ;  or  impr.  not  exc.  4  yrs.,  h.  1. ;  or  (if  male)  h.  1.  on 
roads  15 — 5  yrs ;  (if female)^  impr.  7 — 2  yrs.,  h.  1.  and  s.  c. 


(a)  Recovery  of  Penalties.'] — ^Where  the  statute,  directing  the  fine,  does  not 
also  aathorize  its  recoveTy  either  W  distress  or  imprisonment,  it  seems  that  there 
is  no  effectual  procedure  prescribed  by  Jervis's  Act,  (11  and  12  Vic,  c.  43),  except, 
perhaps,  the  general  power  of  distress  authorized  by  section  19 ;  and,  if  the  dis- 
tress is  ineffectual,  no  ulterior  measure  by  imprisonment  is  lawful.  The  Chief 
Justice,  in  his  elaborate  judgment  ex  parte  Oockbura,  (delivered  July,  1857, — the 
case  is  given  at  large  ^o«^  Part  III.)i  pointed  out  this  important  difficulty,  and.  it 
is  believed,  suggested  to  the  then  Attorney-General  the  necessity  of  immediately 
introducing  an  Act  to  supplement  the  defect.  At  the  instance  of  the  Editor,  an 
Act  extending  the  operation  of  s.  22  of  Jervis*s  Act,  (similar  to  21  and  22  Vic, 
c.  73,  8.  5),  wiU  be  introduced  into  Parliament  during  its  present  session,  and  will, 
it  is  to  be  hoped,  become  law  before  this  book  is  issued  from  the  press.  See  the 
Imperial  Act  given  in  fuU,  *'  Justices,  Recovery  of  Fines,  &c.,"  post.  The  new 
Act  will  also  contain  a  section  repealing  the  excluding  limitation  of  s.  85  of  11  & 
12  Vic,  c  43.    The  course  of  procedure  will  then  in  all  coses  be  uniform. 
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f Evidence :  Prove  1 .  That  the  woman  had  such  interest  in  real  or  per- 
sonal  property  as  is  specified  in  the  statute :  2.  That  she  was  taken  away 
against  her  will:  3.  That  the  taking  was  from  motives  of  lucre), 

M,  lb,,  8,  20.  (b)  Bail  disc. — (2)  Of  an  unmarried  girl  under  the  age 
of  16  years,  out  of  the  possession  and  against  the  will  of  her  father  or 
mother,  or  of  any  other  person  having  the  lawful  charge  of  her. 

P.  Fine  or  impr.,  or  both. 

(Evidence:  Prove  1.  The  taking  against  the  will,  <$'c,:  2.  The  age  of 
the  girl:  3.  That  she  is  unmarried). 

ABORIGINAL  NATIVES. 

The  Aboriginal  Natives  are  as  much  under  the  protection  of,  and  are  as 
amenable  to,  the  laws  of  the  country  as  the  rest  of  Her  Majesty's  subjects. 
{PlunketVs  A.  M.)     (But  see  case  of  Aboriginal,  Part  III.) 

By  13  Vic,  No.  29,  s.  47,  (the  Publicans'  Act),  the  sale  or  gift  of 
intoxicating  liquors  to  them  is  made  penal.  (See  "  Publican"). 

By  6  &  7  Vic,  c  22,  authority  is  given  to  the  Colonial  Legislature  to 
make  laws  for  the  admission  in  any  Court  or  before  Magistrates  of  the 
evidence  of  aboriginal  natives. 

ABORTION. 

F.  1  Vic.j  c,  85,  ss,  6 — 8.  (c)  Bail  disc, — (1)  Administering  to,  or 
causing  to  be  taken  by,  a  woman  any  poison  or  other  noxious  thing  to 
procure ;  or  (2)  Using  any  instrument  or  other  means  with  the  like  intent. 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc  3  yrs.,  h.  I.  and  s.  c  ;  or  (if  male) 
h.  1.  on  roads  15 — 7  yrs. ;   fif  female) j  impr.  7 — 3  yrs.,  h.  1.  and  s.  c. 

F.  Ib,y  s,  7.     Bail  disc, — (3)  Accessory  after  the  fact. 

P.  Impr.  not  exc.  2  yrs. 

ACCESSORIES. 

Accessories  before  the  Fact\ — By  the  13  Vic,  No.  7,  s.  1,  accessories 
before  the  fact  to  felonies  are  made  punishable  as  principals,  as  in  treason 
and  misdemeanors.  The  section  enacts,  ^^  from  and  after  the  passing  of 
this  Act,  (20th  July^  1849),  if  any  person  shall  become  an  accessory 
before  the  fact  to  any  felony,  whether  the  same  be  a  felony  at  Common 
Law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  such 


(b)  It  was  formerly  considered  doubtful.  {R,  v.  Meadow^  1  C.  &  R.,  399).  but  it 
is  DOW  decided  that  it  is  immaterial  whether  the  girl  consents  or  not ;  and  that 
the  taking  need  not  be  by  force,  actual  or  constructive.  {R,  v.  Mankletow,  22  L.  J., 
M.  C.  115). 

(o)  The  prisoner  was  conyicted  on  an  indictment  under  this  statute,  in  a  case 
where  it  appeared  that  0.  being  pregnant,  applied  to  prisoner  to  get  something  to 
produce  miscarriage,  and  that  ho  did  procure  a  drug,  which  was  given  by  him 
to  C,  and  taken  by  her  with  intent  to  procure  and  did  procure  miscarriage  ;  but 
the  taking  by  C.  was  not  in  his  presence.  It  was  held  that  the  conviction  was 
right,  as  there  was  **  a  causing  to  be  taken"  within  the  meaning  of  the  statute. 
(R.  V.  Wilson^  26  L.  J.,  M.  C.  18).  The  ofTence  is  the  intent  to  procure  miscar- 
ringc,  and  this  being  proved,  the  prisoner  may  be  convicted,  whether  the  woman 
is  or  is  not  pregnant.    {R.  v.  GoodchiU,  2  C.  &  K.,  293). 
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person  may  be  indicted,  tried,  convicted,  and  punished  in  all  respects  as 
if  he  were  a  principal  felon." 

After  the  Fcict], — As  to  accessories  after  the  fact,  there  was  no  general 
statute  which  allowed  of  their  being  tried  before  the  principal  offender  was 
convicted ;  but  sec.  2  of  13  Vic,  No.  7,  allows  them  to  be  "  indicted  and 
convicted  either  as  an  accessory  after  the  fact  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of  the  principal 
felon ;  or  to  be  indicted  and  convicted  of  a  substantive  felony,  whether  the 
principal  felon  shall  or  shall  not  have  been  previously  convicted,  or  shall 
or  shall  not  be  amenable  to  justice ;  and  may  thereupon  be  punished  in  like 
manner  as  an  accessory  after  the  fact  to  the  same  felony,  if  convicted  as 
an  accessory,  may  be  punished ;  and  the  offence  of  such  person,  howsoever 
indicted,  may  be  inquired  of,  tried,  determined,  and  punished  by  any 
Court  which  shall  have  jurisdiction  to  try  the  principal  felon,  in  the  same 
manner  as  if  the  act  by  reason  of  which  such  person  shall  become 
an  accessory  had  been  committed  at  the  same  place  as  the  principal 
felony." 

By  sec.  15  of  16  Vic,  No.  18,  it  is  provided  that  any  number  of 
accessories  or  receivers  may  be  charged  with  substantive  felonies  in  the 
same  information,  notwithstanding  the  principal  felon  shall  not  be  in- 
cluded in  the  same  information,  or  shall  not  be  in  custody  or  amenable  to 
justice. 


F.    7^/7.,  c.Gi,  «.  9,  anJ  13  Fic,  iVb.  7,  «.1.(d)    B(dldi8c.—[\) 
Before  the  fact  to  any  felony. 
P.  The  same  as  principal. 

F.  7  4rS  G.  IV.,  c.  28,  8. 8,  and  13  Vie,  No.  7,  s.  2.  Bail  efwc— (2) 
After  the  fact  to  any  felony,  not  specially  provided  for  (not  being  receivers), 

P.  Tr.  7  yrs.,  or  impr.  not  exc  2  yrs.,  h.  1.,  s.  c,  and  w. ;  or  (ifmalej 
h.  1.  on  roads  5 — 3  yrs. ;    (if  female),  impr.  3 — 1  yr.,  h.  1.  and  s.  c. 

N.B.  As  to  accessories  after  the  fact  in  any  particular  case,  see  the  con- 
cbmon  of  the  titles, 

ACCUSING  OF  CRIME. 

F.  1  Vic.,  c.  87,  s.A,  and  10  ^11  Vic,  c.  66,  s.  2,  {adopted  by  14  Vic, 
No.  16.) — (1)  Accusing,  or  threatening  to  accuse,  another  of  a  crime,  with 
a  view  of  extorting  money,  &c 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  s.  c  ;  or  (ifmalej 
h.  1.  on  roads  15 — 7  yrs. 

N.B.  If  the  threat  was  by  letter,  see  "Letter-Threatening,"  post;  if 
money  was  extorted,  see  "  Sodomy,"  post. 


(d)  An  accessory  before  the  fact  is  one  who,  being  absent  at  the  time  of  felony 
committed,  procures,  commands,  or  counsels  another  to  commit  a  crime. 

An  accessory  after  the  fact  is  one  who,  knowing  a  felony  to  have  been  com- 
mitted, receives,  relieves,  comforts,  and  assists  the  felon. 

In  all  felonies  there  may  be  accessories ;  but  in  misdemeanors  and  treason  there 
are  no  accessories. 
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ADMIRALTY. 


46  O.  IIL,  c.  54 ;  9  O,  IV.,  c.  83,  s.  4 ;  2  W,  IV.,  c.  51 ;  11  Fic, 
No.  46 ;  6^7  Vic,  c.  94 ;  13  Vic,  No.  28 ;  and  12  ^  13  Vic,  c.  96.— 
The  following  abstract  of  11  &  12  Vic,  c.  96,  may  be  useful : — 

Persons  charged  in  the  colony  vnth  offences  committed  on  sea.'\ — S.  1.  All 
persoRfl  within  any  colony  charged  with  the  commiHsion  of  any  treason, 
piracy,  felony,  robbery,  murder,  conspiracy,  or  like  offence,  of  what  nature 
or  kind  whatsoever,  committed  upon  the  sea,  or  in  any  haven,  river,  creek, 
or  place  where  the  Admiral,  &c.,  has  power,  authority,  or  jurisdiction ; 
or  if  any  person  charged  with  the  commission  of  any  such  offence  upon 
the  sea,  or  in  any  such  haven,  river,  creek,  or  place,  shall  be  brought  for 
trial  to  any  colony, — then  and  in  every  such  case  all  Magistrates,  Justices 
of  the  Peace,  public  prosecutors,  &c.,  shall  have  and  exercise  the  same 
jurisdiction  and  authorities  for  inquiring  of,  trying,  hearing,  determinicg, 
and  adjudging  such  offences ;  and  they  are  hereby  respectively  authorized, 
&c.,  to  institute  and  carry  on  all  such  proceedings  for  the  bringing  of  such 
persons  so  charged  as  aforesaid  to  trial,  &c.,  as  by  the  law  of  such  colony 
would  and  ought  to  have  been  had  and  exercised,  &c.,  by  them  respectively, 
if  sueh  offence  had  been  committed,  and  such  person  had  been  charged 
with  having  committed  the  same,  upon  any  waters  situate  within  the  limits 
of  any  such  colony,  and  within  the  limits  of  the  local  jurisdiction  of  the 
Courts  of  criminal  justice  of  such  colony. 

By  8.  2,  persons  convicted  of  such  offences  shall  suffer  the  like  punish- 
ments as  in  England.  (See  Act,  and  quasre  as  to  words  *'  by  any  law,  &c., 
now  inforce^*). 

By  8.  3,  where  any  person  shall  die  in  any  colony  of  any  stroke, 
poisoning,  or  hurt,  such  person  having  been  feloniously  stricken,  &c., 
upon  the  sea,  or  in  any  haven,  &c.,  where  the  Admiral,  &c.,  has  power,  &c., 
or  in  any  place  out  of  such  colony ; — every  offence  committed  in  any  such 
case,  whether  murder  or  manslaughter,  or  being  accessory  before  the  fact 
to  murder,  or  after  the  fact  to  murder  or  manslaughter,  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in  such  colony  in  the  same 
way  in  all  respects  as  if  such  offence  had  been  committed  within  the 
colony ;  and  if  any  person  in  any  colony  shall  be  charged  with  any  such 
offence  as  aforesaid  in  respect  of  the  death  of  any  person  who,  having  been 
feloniously  stricken,  &c.,  shall  have  died  of  such  stroke,  &c.,  upon  the 
sea,  or  in  any  haven,  &c.,  where  the  Admiral  has  power,  &c.,  such  offence 
shall  be  held  for  the  purpose  of  this  Act  to  have  been  wholly  committed 
upon  the  sea. 

By  Jervis's  Act,  the  Magistrates  have  jurisdiction  in  all  cases  of 
indictable  offences  committed  on  the  high  seas,  or  in  any  place  within 
the  jurisdiction  of  the  Admiralty,  or  for  offences  on  land  beyond  the  seas, 
for  which  an  indictment  may  legally  be  preferred.  (S.  lofll&12 
Vic,  c  42.    Oke  S.,  p.  12). 

By  s.  21  of  the  Imperial  Act  for  the  Amendment  of  the  Merchant 
Shipping  Act,  18  &  19  Vic,  c  91,  a  British  subject  charged  with  an 
offence  committed  on  board  any  British  ship  on  the  high  seas,  or  in  any 
foreign  port  or  harbour,  or  any  person  not  a  British  suliject  charged  with 
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an  offenee  committed  on  board  a  British  ship  on  the  high  seas,  and  found 
within  Her  Majesty's  dominions,  may  be  there  tried. 

ADULTERATION. 
See  "  Publican,"  (19  Vic,  No.  19),  "  Brewer,"  and  "  Baker." 

AFFRAY. 

if.  cU  Cam.  Law.    Bail  comp. — (1)   Two  or  more  fighting  in  some 
public  place,  to  the  terror  of  the  people,  (e) 
P.  Fine  or  impr.,  or  both. 

AGENTS. 

if.  7  4-  8  ft  IV.,  c.  29,  88.  49,  51.  Bail  eomp.—{l)  Embezzlement 
by  banker,  merchant,  broker,  attorney,  or  other  agent,  of  money,  securities, 
or  proceeds,  or  of  stock,  &c.,  contrary  to  directions  in  writing ; — or  by 
factors  or  agents  entrusted  with  goods  or  merchandise  for  sale,  or  bill  of 
lading,  &c.     (As  to  exceptions  to  these  offences  see  ss.  50,  52). 

P.  Tr.  14 — 7  yrs. ;  or  fine  or  impr,,  with  h.  1.  and  s.  c,  or  both ;  or  fif 
muzlej  L  1.  on  roads  10 — 5  yrs. ;  (iffemale\  impr*  5 — 2  yrs.,  h.  1.  and  s.  c. 

AIDERS. 

8.  11  4*  12  Fic,  c.  43,  8. 5.  (See  the  section  in  Ju8iice£  Ad). — (1)  Every 
person  who  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any 
offence  which  is  or  hereafter  shall  be  punishable  on  summary  conviction. 

P.  Liable  to  the  same  forfeiture  and  punishment  as  the  principal  offender. 

AMENDMENT.— See  "Justices." 
ALIEN. — See  "Naturalization." 

ANIMALS— CRUELTY  TO. 

S.  14  Fic,  No.  40,  s.  1.  I  One  Justice  or  two  Justices^  s.  10 1. — (1) 
Any  person  cruelly  beating,  ill-treating,  over-driving,  or  "  over-riding," 
(s.21),  abusing,  or  torturing ; — or  causing  or  procuring  to  be  cruelly  beaten, 
oc.,  any  animal,  (f)  and  (g) 

(e)  The  parties  may,  instead  of  being  committed  for  trial  for  the  affray  or 
assault,  or  an  indictment  being  prepared  against  them  in  the  first  instance,  bo 
bound  over  to  keep  the  peace.    (See  title  *'  Prize  Fights,'*  post), 

(f)  Meaning  of  "animal**  and  ** over-drive"^, — The  word  "animal"  shall  ho 
taken  to  mean  any  horse,  mare,  gelding,  bnll,  ox,  cow,  heifer,  steer,  cal^  mule, 
ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  any  other  domestic  animal ;  and 
the  word  "  over-drive    shall  also  signify  **  over-ride.'*  (S.  21). 

(g)  Time  of  laying  Information}. — ^Witiiin  one  caL  m.  after  the  cause  of  offence 
sball  arise.  (S.  6). 

Apprehension  of  Offenders^  Detention  of  Vehicle']. — S.  5  authorizes  the  appre- 
hension of  offenders  without  warrant  by  any  constable,  either  upon  his  own  view 
of  the  offence,  or  upon  the  complaint  or  information  of  any  other  person  who  shall 
declare  his  name  and  place  of  abode  to  the  constable,  and  he  shall  then  be  taken 
before  the  Justice,  who  shall  examine  the  witnesses,  &c.  S.  11. — Vehicles  or 
ftn^fn^^if  taken  into  custody  by  any  constable,  with  offenders,  may  be  detained  and 
deposited  for  safe  custody,  as  a  security  for  parent  of  penalty  to  which  the 
offender  or  the  owner  may  become  liable,  and  Justice  may  order  the  same  to  be  sold^ 
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P.  Fine  not  exc.  £5 ;  in  default  of  payment  whereof,  together  with 
costs,  immediately  or  within  the  time  appointed,  impr.,  with  or  without  h.  L, 
for  not  exc.  2  cal.  m.,  unless  sooner  paid,  (s.  10). — Or,  if  before  two 
Justices,  instead  of  pecuniary  penalty,  at  their  discretion,  impr.,  with  or 
without  h.  1.,  for  not  exc.  3  cal.  m.  (s.  10).  (u) 

S.  Id.,  {8,  3J.  [One  Justice  or  two  Justices], — (2)  Damaging  animal, 
person,  or  property], — Any  person  cruelly  beating,  ill-treating,  over- 
driving, abusing,  or  torturing  any  animal,  doing  any  damage  or  injury  to 
such  animal,— or  thereby  causing  any  damage  or  injury  to  any  person, — 
or  to  anv  property. 

P.  Fine  not  exc.  £10,  by  way  of  compensation ;  in  default,  impr.  &c., 
as  in  offence  1. 

Mem. — This  punishment  is  not  to  affect  the  punishment  the  offender  may 
he  liable  to  for  the  heating,  ^c,  of  the  animal,  as  offence  1,  nor  to  prevent 
any  proceeding  hy  action. 

S,  Id,,  fs,  2J.  [One  Justice  or  two,  s.  lO.] — (3)  Keeping  cockpit,  ^c. 
— Keeping, — or  using, — or  acting  in  the  management  of  any  place  for  the 
purpose  of  fighting  or  baiting  any  bull,  bear,  badger,  dog,  cock,  or  other 
kind  of  animal,  whether  domestic  or  wild, — or  permitting  or  suffering  any 
place  to  be  so  used. 

P.  Fine  not  exc.  £5  for  every  day  on  which  offender  shall  so  keep,  &c., 
such  place;  in  default  of  payment,  impr.  as  in  offence  1. 

Mem. — Every  person  receiving  money  for  admission  to  he  deemed  the 
keeper. 

S.  Id.y  fs,  A.J  [  One  or  two  Justices], — (4)  Improperly  conveying  animals. 
— Conveying  or  carrying, — or  causing  to  be  conveyed  or  carried, — in  or 
upon  any  vehicle  any  animal  in  such  a  manner  or  position  as  to  subject  such 
animal  to  unnecessary  pain  or  suffering. 

P.  Fine  not  exc.  £5  ;  in  default,  impr.  as  in  offence  1. 

S.,  Id.  fs.Vl).  [One  or  two  Justices], — (5)  Obstructing  constable, — At 
any  time  or  in  any  manner  unlawfully  obstnicting,  hindering,  molesting, 
or  assaulting  any  constable  while  in  the  exercise  of  any  power  or  authority 
under  or  by  virtue  of  this  Act. 

P.  Not  exc.  £5  ;  in  default,  impr.  &c.,  as  in  offence  1. 

8,  Id.,  fs,  lij,  [One  or  two  Justices], — (6)  Proprietor  or  owner  of 
stage  carriage,  cart,  &c.,  failing  to  produce  his  driver  without  satisfactory 
excuse,  (i) 


(h)  Summons,  Conviction,  Witnesses'}. — The  Form  (bgo  post.  Part  II.)  of  convic- 
tion given  by  this  statute  must  be  used.  (Sec  11  &  12  Vic,  c.  43,  s.  17).  Tlie  service 
of  the  summons  is  as  usual,  and  a  warrant  may  be  granted  without  a  summons, 
(s.  8).  S.  9  authorizes  any  Justice  to  summon  witness ;  and,  after  tender  of  bis 
reasonable  expenses  in  that  behalf,  if  such  witness  neglect  or  refuse  to  attend  at 
time  and  place  mentioned  in  the  summons,  then,  upon  proof  of  personal  service 
of  summons,  and  such  tender  of  expenses,  such  Justice  may  issue  a  warrant  and 
commit  any  witness  appearing  or  being  brought  before  him  who  shall  refuse  to 
give  evidence,  for  not  exc.  21  days,  or  until  such  witness  shall  sooner  be  examined 
and  give  evidence.    (See  11  &  12  Vic.  c  43,  s.  7  ;  and  "  \Vitne8s,'>o«0- 

(i)  Appeal  ]. — S.  17.  In  all  cases  where  the  sum  adjudged  to  he  paid  shall  exceed 
£2,  and  in  all  cases  where  imi)risonment  shall  be  adjudged,  any  person  may 
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P.  Fine  408.,  and  so  from  time  to  time  as  often  as  summoned,  until  he 
produce  the  driver ;  in  default  of  payment,  impr.  as  in  offence  1. 

S.  /rf.,  8,  2.  [^One  or  two  Justices]. — (7)  In  any  manner  encouraging, 
aiding,  or  assisting  at  the  fighting  or  baiting  of  any  bull,  bear,  badger, 
dog,  cock,  or  other  animal,  in  any  place  kept  or  used  for  the  purpose,  (k) 

P.  Fine  not  exc  £5  for  every  such  offence ;  in  default  of  payment, 
impr.  as  in  offence  1. 

APPEAL. 

An  appeal  signifies  a  complaint  to  a  superior  tribunal  of  the  erroneous 
judgment  of  an  inferior  one,  and  irt  in  the  nature  of  a  writ  of  error  brought 
in  order  to  avoid  or  quash  such  judgment.  The  only  application  of  this 
remedy  with  which  we  have  any  concern  here,  is  in  reference  to  its  use  in 
bringing  the  orders  or  convictions  of  Justices  acting  out  of  Sessions  to 
the  review  of  the  General  or  Quarter  Sessions.  (Dickinson,  Q.  S.,  614). 

The  right  of  appeal  exists  only  when  given  by  express  enactment,  and 
cannot  be  extended  to  cases  not  distinctly  enumerated.    (Paley,  296). 

Some  Statutes  contain  a  provision  making  it  obligatory  on  the  convict- 
ing Justice,  at  the  time  of  the  conviction,  to  make  known  to  the  party  his 
right  to  appeal.  In  every  case  it  is  highly  desirable  the  party  should  be 
so  informed  by  the  Justice. 

When  an  appeal  b  allowed  by  Statute,  it  is  usually  upon  certain  con- 
ditions,—either  that  a  notice  be  given  to  the  Justice  whose  act  is  appealed 
from,  and  a  recognizance  entered  into  to  prosecute  the  appeal,  (l)  or  to 
deposit  the  amount  of  the  penalty  and  costs. 

If  no  mode  of  proceeding  to  appeal  isprovided  by  the  Act  under  which 
the  conviction  has  been  had,  the  5th  W.  IV.,  No.  22,  s.  3,  regulates  the 
mode  in  this  Colony,  (m) 


appeal  to  the  next  Court  of  General  Quarter  Sessions,  holden  not  less  than  14  days 
after  the  day  of  conriction,  giving  to  the  complainant  a  notice  in  writing  of  luch 
appeal,  and  of  the  cause  and  matter  thereof,  within  three  days  after  such  con- 
Tiction,  and  seven  clear  days  at  the  least  before  such  sessions ;  and  also  either 
remaining  in  custody  until  the  sessions,  or  entering  into  a  recognizance,  with  two 
sufficient  sureties,  before  a  Justice,  conditioned  personally  to  appear,  dec.  The  late 
case  of  E,  y.  JJ,  of  Wanaickthiret  (26  L.  J.  M.  C.  119),  decided  that  where 
Statutes  give  appeid,  "  where  the  sum  adjudged  to  oe  paid  shall  exceed**  a  stated 
amount  (as  here),  it  means  the  penalty  only,  and  does  not  include  the  costs.  In 
this  case  the  appeal  did  not  lie,  because  the  penalty  was  only  28.  6d.,  although 
the  eostt  and  fine  were  £2  10s.    As  to  production  of  servants  by  owners,  see  s.  §i. 

(k)  See  Clarke  v.  Hague  (29  L.  J.  M.  0..  105),  said  poet,  p.  487. 

(L)  In  B.  V.  Aston,  (19  L.  J.  M.  0.,  236  ;  In  re  W.  Blues,  24  L.  J.  M.  C,  188),  the 
word  **  immediately,**  in  reference  to  the  time  of  entering  into  the  recognizance, 
was  held  not  to  mean  at  the  time  of  the  conviction,  hut  the  prisoner  is  entitled 
to  be  discharged  if  he  applv  to  have  the  recognizances  taken  promptly  after  the 
conviction,  regard  being  had  to  all  the  circumstances  of  the  case.  (See  Paley,  305). 

(m)  S.  3  enacts,  "  That  in  all  cases  in  which  any  person  shsJl  be  or  is  now 
entitled  to  appeal  from  any  judgment  or  conviction  of  any  Justice  or  Justices 
under  or  by  virtue  of  any  such  Act  as  aforesaid,  (and  no  other  mode  of  proceeding 
•hall  have  been  or  shall  be  in  that  behalf  provided),  then,  if  such  person  (in  case 
a  pecuniary  penalty  shall  have  been  awarded),  shall  pay  into  the  hands  of  the 
convicting  Justice,  or  one  of  the  convictine  Justices,  (as  the  case  may  be),  the 
full  amount  of  such  penalty,  together  with  the  assessed  costs  and  charges,  within 
one  week  next  after  such  conviction,  or  (in  case  no  pecuniary  penaltv  shall  have 
been  awarded)  shall,  within  one  week  next  after  the  date  or  time  of  such  judg- 
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Payment  to  the  Justice  of  penalty  and  ooRts  within  one  week  after 
the  conviction,  or,  in  case  where  no  pecuniary  penalty  shall  have  been 
awarded,  entering  into  a  bond  to  the  convicting  Justice  within  the  like 
period,  are  the  only  conditions  imposed  by  this  Act.  It  differs  from  almost 
every  other  enactment  on  the  subject,  in  requiring  the  security  to  be  by 
bond,  and  not  recognizance.  The  Court  of  Quarter  Sessions  has  refused  to 
hear  appeals  (under  this  Act)  where  the  security  entered  into  has  been  a 
recognizancey  and  not  a  bond.    Mr.  NichoVs  book  is  incorrect  in  this  respect. 

The  following  is  a  Form  of  bond  : — 

Know  all  men  by  these  presents,  That  We,  A.  B.,  (appellant),  of ,  C.  D.,  of , 

and  E.  F.,  (suretieii)t  of ,  in  the  Colony  of  New  South  Wales,  are  held  finnly  bound 

to  M.  N.  and  X.  T.,  Justices  of  the  Peace,  &c., their  executors,  administraiofB,  and 

assigns,  to  the  use  of  Her  Majestv  the  Queen,  her  heirs  and  sncoessors.  in  the  sum  of 

ponnds  of  lawfnl  money  to  be  paid  to  the  said  M.  N.  and  X.  Y.,  their  executors, 

administrators,  and  assigns,  to  the  use  of  Her  said  Majesty,  her  heirs  and  successors,  to 
which  payment  well  and  truly  to  be  made  we  bind  ourselyes  and  each  of  us,  and  each  of 
oar  heirs,  executors,  and  administrators,  firmly  b^  these  presents.  Sealed  with  our  seals, 
and  dated  this day  of ,  one  thousand  eight  hundred  and  sixty- 

Whereas,  by  a  certain  oonyiction  [or  order]  [at  the  ccue  may  be"}  under  the  hands  and 

seals  of  the  said  M.  N.  and  X.  Y.. ,  the  said  A.  6.  hath  been  conyicted  for  that  he 

the  said  A.  B.  (ttate  offence).  And  whereas  the  said  A.  B., ,  hath  declared  his  inten- 
tion to  appeal  against  the  said  conviction  : 

Now  tne  conoition  of  the  aboye-written  obligation  is  such,  that  if  the  above  bounden 

A.  B.  shall  at  the  next  General  Quarter  Sessions  to  be  holden  at  ^  in  the  said 

Colony,  prosecute  with  effect  an  appeal  a^inst  the  said  oonyiction,  and  shall  abide  the 
event  of  the  same  appeal,  and  pay  the  fml  amount  of  all  such  costs  as  sbaU  or  may  on 
suoh  appeal  be  awarded  against  him,  then  this  oblignttion  to  be  void,  or  else  to  remain  in 
full  force  and  virtue.    Signed,  sealed,  and  deliverM  in  the  preeenoeof     A.  B.,  (l.b.) 

C.  D.,  (L.8.) 
E.  F..  (L.8.) 

The  appellant  should,  in  every  case,  carefully  examine  the  Act  under 
which  the  conviction  has  been  made,  and  by  which  the  right  of  appeal  is 


ment  or  conviction  had,  enter  into  a  bond  to  the  convicting  Justice  or  Jnstices,  to 
the  use  of  His  Majesty,  his  heirs,  and  succossors,  with  two  sufficient  sureties,  to 
be  approved  by  such  convicting  Justice  or  Justices,  conditioned  to  proteeute  such 
appeal  with  effect,  and  to  abide  the  event  of  the  same  appeal,  and  to  pay  the  full 
amount  of  all  such  costs  as  shaU  or  may  on  such  appeal  be  awarded  against  the 
appealing  party,  then  it  shall  be  lawful  for  such  person  to  appeal  from  such  judg- 
ment or  conviction  to  the  next  Gkneral  Quarter  Sessions,  unless  such  Sessions 
shall  he  held  within  six  days  next  ensuing,  and  in  that  case  to  the  General 
Quarter  Sessions  next  but  one  afterwards  :  Provided  that  the  matter  of  every 
such  appeal  shall  be  heard  and  determined  by  the  Justices  assembled  and  meeting 
at  a  Court  or  adjourned  Court  of  Qeneral  Quarter  Sessions,  holden  at  such  one  of 
the  places  which  shall  or  may  he  appointed  for  the  holding  of  General  Quarter 
Sessions  as  shall  happen  to  be  the  place  (or  nearest  to  the  place)  where  the  judg- 
ment or  conviction  appealed  from  shall  have  been  had ;  and  the  Justices  at  such 
Sessions  so  assembled  shall  hear  and  thereupon  finally  determine  the  matter  of 
every  such  appeal  in  a  summary  way,  and  their  judgment  thereon  shall  be  final 
and  conclusive,  to  all  intents  and  purposes,  nor  shall  any  writ  of  certiorari  be 
afterwards  allowed ;  and  such  Justices  of  such  Sessions  so  assembled  are  upon 
such  appeal  hereby  authorized  to  award  in  all  cases  such  costs  as  to  them  shall 
appear  proper  to  be  paid  to  either  party,  not  exceeding  the  sum  of  ten  pounds  in 
the  whole  on  any  one  appeal ;  and  in  case  the  appeal  shall  be  allowed,  and  the 
conviction  or  judgment  appealed  from  be  quashed,  then  (in  cases  where  a  pecu- 
niary penalty  was  awarded)  the  whole  amount  of  such  penalty  and  of  the  costs 
and  charges  aforesaid  shall  be  forthwith,  on  demand,  returned  to  the  party  so 
appealing.*' 
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given,  on  acoonnt  of  the  great  variety  of  the  statutory  conditions,  and 
as  the  Sessions  have  no  jurisdiction  to  entertain  it  unless  the  conditions 
have  been  complied  with.     (Dickinson,  Q.  S.,  639). 

The  convicting  Justice  should  fix  the  sum  for  which  the  bond  should 
be  given,  and  also  be  satisfied  of  the  sufficiency  of  the  sureties. 

If  the  Statute  requires  the  appellant  to  enter  into  a  recognizance,  then 
a  recognizance,  and  not  a  bond,  should  be  entered  into. 

The  following  form  of  recognizance  can  be  used : — 

[Prce€ed  as  in  the  Farm  of  Recognizance^  Ch.  II.,  No.  12,  (E.),  pottt  p.  454,  elating 
the  condition  ihtui] : — Wbereas  bj  a  certain  oonviction  under  the  hand  ana  seal  of  A.  B., 

one  of  Her  MajesU's  Jnstioea  of  the  Peace  in  and  for  the  Colon jr  of ^  the  said 

\b  ooDvicted  for  that  the  said ,  on,  Ac,  {etatinp  the  offence),  and  whereas  the 

said hath  given  dne  notice  nnto of  hb  intention  to  appeal  against  the  said 

oonyiction : 

Now  the  condition  of  this  reoop^isance  is  snch,  that  it  the  above  bonnden shall 

personallj  appear  at  the  next  (^neral  Quarter  Sessions  of  the  Peace  to  he  ho]den  at 
,  in  the  said  Colony,  and  shall  then  and  there  try  such  appeal,  and  ahide  the  judg- 
ment of  the  said  Conrt  of  G^eral  Quarter  Sessions  thereupon,  and  paj  such  costs  as 
shall  be  by  the  said  Conrt  awarded,  then  this  recognizance  is  to  be  void. 

Taken  nnd  acknowledged  before  me,  L.  M.,  J.  P. 

The  Justice  should  cause  the  conviction  or  order  to  be  prepared  and 
forwarded  with  the  appeal  to  the  Clerk  of  Peace  for  the  district ;  any 
neglect  in  this  behalf  may  defeat  the  success  of  the  appeal,  and  therefore 
render  the  Magistrate  liable  in  an  action  for  special  damages.  (1  T.R.,  414). 

As  the  proceeding  at  the  Sessions  is  a  re-hearing  of  tne  case,  it  is 
necessary  that  the  witnesses  on  whose  evidence  each  party  relies  should 
be  in  attendance  at  the  Quarter  Sessions,  as  the  depositions  taken  before 
the  Justices  are  not  admissible  in  evidence  there.  Subpoenas,  to  compel 
the  attendance  of  witnesses,  are  issued  by  the  Clerk  of  the  Peace. 

Notice  of  appeal  be  given"], — It  is  usually  required  by  the  Statute 
authorizing  the  appeal,  that  the  defendant  give  due  notice  of  his  intention 
to  appeal.  In  all  cases  notice  should  be  served  on  the  prosecutor  and  the 
convicting  Justices.    The  following  is  a  Form  of  Notice : — 

To  wit.  \  '^^ »  ^ »  ^^  *'^®  Colony  of . 

/     This  is  to  give  you  [or,  and  each  and  everv  of  you]  notice,  that  I, , 

do  intend,  at  the  next  General  Quarter  Sessions  of  the  reaoe  to  be  holden  at ,  in 

the  Colony  of ,  to  appeal  against  a  certain  conviction  of  me,  the  said ,  by 

,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  Colony  of , 

for  having,  as  is  therein  and  thereby  alleged,  on ,  at ,  (etating  the  conviction, 

as  ike  case  may  be,  a  copy  of  which  should  be  procured  from  the  Magistrate's  Clerk 

for  that  purpose),  and  oraered  to  pay  a  penalty  of ,  together  with  the  sum  of 

for  costs. 

Dated  this day  of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and .  J.  S.  (Appellant's  signature), 

A  duplicate  copy  of  this  notice  should  be  kept  for  proof  of  the  service 
at  the  trial,  and  should  be  endorsed  with  a  memorandum  of  the  service. 

The  notice  required  is  either  a  reasonable  notice,  without  specifying  any 
length  of  time,  or  it  is  directed  to  be  given  a  certain  number  of  days 
after  the  conviction  and  before  the  Sessions ;  unless  the  Statute  expressly 
require  the  notice  to  be  in  writing,  it  may  be  verbal,  {R,  v.  J  J.  of  Sahp^ 
4  B.  &  A.,  626).      Under  the  various  titles,  the  clause  of  the  Statute 
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giving  the  power  of  appeal,  and  regulating  the  mode  of  doine  so,  is  given 
in  this  work.  Where  three  Justices  have  convicted,  notice  of  appeal  mast 
be  given  to  each.    {R.  v.  JJ,  of  Bedfordshire,  11  A.  &  E.,  134). 

The  appellant  should  enter  the  appeal  for  hearing  with  the  Clerk  of 
the  Peace.  It  has  been  lately  ordered  by  the  Chairman  of  Quarter  Ses- 
sions for  the  Metropolitan  district,  Mr.  Holroyd,  that  this  be  done  on  or 
before  the  Saturday  next  preceding  the  Sittings. 

Practice'], — Appeals  are  generally  called  on  for  hearing  at  the  conclusion 
of  the  Criminal  business  of  the  Quarter  Sessions  ;  in  each  case  the  Clerk 
of  the  Peace  reads  the  conviction  ;  the  appellant  is  bound,  if  required,  to 
satisfy  the  Court,  in  limine,  that  the  right  of  appeal  exists,  and  that  he 
has  complied  with  the  conditions  on  which  the  right  of  appeal  is  given. 
Afterwards  the  appellant  may  object  to  any  illegality  appearing  on  the 
face  of  the  conviction,  and,  if  such  objection  be  sustained,  the  Court  must 
quash  the  conviction  ;  but,  if  the  conviction  be  sustained,  the  respondent 
proceeds  to  support  the  conviction. 

Fresh  Evidence  may  he  adduced  on  the  hearing  of  the  Appeal], — On 
the  trial  against  a  conviction,  either  party  may  adduce  fresh  evidence  in 
addition  to  or  in  place  of  that  which  was  originally  offered  at  the  Police 
Office,  so  that  such  additional  evidence  be  within  the  terms  of  the  notice  ; 
and  the  informant  in  his  new  character  of  respondent  at  the  Quarter 
Sessions,  will  have  to  begin  and  prove  his  case  de  novo,  as  he  did  in  the 
first  instance,  upon  the  hearing  of  the  information,  and  should  be  prepared 
accordingly.  The  trial  of  the  appeal  is  thus,  in  fSact,  a  rehearing  of  the 
merits.    (See  Dickenson's  Q.  S.) 

The  convicting  Justice  should  not  sit  as  a  Justice  on  the  hearing  of  the 
appeal  at  Quarter  Sessions. 

Section  27  of  11  and  12  Vic,  c.  43,  (page  207),  provides  that,  after  an 
appeal  decided  for  respondent,  the  conviction  is  to  be  enforced,  and  the  costs, 
if  either  party  to  have  them,  to  be  paid  to  the  Clerk  of  the  Peace ; — that 
Justices  are  to  issue  a  distress  warrant  for  the  same,  and,  in  default,  com- 
mit.    The  statutory  forms  will  be  found.  Part  II.,  Chap.  II.,  p.  482.  (n) 

Of  the  mode  of  proceeding  to  obtain  Mandamus  or  Certiorari]. — It  is 
the  less  necessary  to  notice  i^irther  the  practical  means  to  be  pursued  in 
order  to  obtain  the  mandamus  or  certiorari,  on  account  of  the  unfrequency 
with  which  summary  convictions  will  now  be  brought  under  the  notice  of 
the  Judges,  arising,  doubtless,  from  the  clause  which  is  usually  inserted 
in  modem  Statutes  relating  to  the  summary  jurisdiction,  expressly  taking 
away  the  power  to  remove  the  proceedings  by  certiorari  or  otherwise 
into  any  of  the  superior  Courts,  and  the  more  easy  remedy  provided 
in  this  Colony  by  the  Statutory  Prohibition ;  (see  Justices,  No.  4,  post, 
p.  259).  The  Supreme  Court  will  not,  upon  the  return  of  the  writ 
of  certiorari,  re-hear  the  merits,  although  in  certain  cases,  and  under 
peculiar    circumstances,    the   Judges  in    England  have  received  affi- 


(n)  The  section  (s.  27)  establishes  one  general  role  and  nniform  practice  as  to 
appeals  against  summarv  conyictions  and  orders,  and  to  those  cases  only,  (see  ex 
parte  Huntley^  28  L.  J.^  M.  0.,  106),  and  impliedly  repeals  the  provisions  of  anv 
previous  Statute  in  which  there  is  a  different  enactment  as  to  the  costs  of  appeal. 
{U.  V.  HeUier,  17  Q.  B.,  229). 
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davits  from  both  sides,  in  order  to  procure  information  with  respect  to 
collateral  extrinsic  proceedings.  (/?.  t.  Jukes,  8  T.  K.,  542). 

Where  Certiorari  is  tciken  away  by  the  statute,  the  Crown  is  not  barred]. 
— The  general  clause  taking  away  the  certiorari,  usually  inserted  in 
modem  statutes,  does  not,  however,  extend  to  the  Crown,  which  can  only 
be  barred  by  an  enactment  in  which  it  is  expressly  referred  to  by  nomi- 
nation ;  and  there  is  no  difference  in  this  respect  between  the  Crown  and 
a  private  individual  preferring  an  indictment  or  information  in  his  own 
name,  as  every  prosecution  is  considered  in  law  to  be  on  behalf  of  the 
Crown.  {B.  v.  BouUbee,  4  Ad.  &  E.,  496).  A  certiorari  would  be  granted 
to  remove  a  conviction  obtained  for  fraudulent  and  coIIuhIvc  purposes,  as 
where  a  master  malster  had  procured  a  conviction  of  one  of  his  servants 
nnder  the  Excise  Acts,  the  certificate  of  which  would  operate  as  a  bar  to 
any  prosecution  against  himself.   (22.  v.  GHllyard,  12  Q.  B.,  527). 

APPREHENSION  OF  OFFENDERS. 

(See  "Arrest.") 

With  regard  to  the  apprehension  of  offenders  escaping  from  Van 
Biemen's  Land  or  South  Australia  to  New  South  Wales,  reference  muHt 
be  made  to  2  Vic,  No.  1 1,  s.  I,  which  empowers  and  requires  the  Magis- 
trates of  New  South  Wales  to  endorse  any  warrant  issued  by  the  Judge 
or  Justice,  &c.,  of  Tasmania  or  South  Australia,  upon  proof  on  oath  of 
the  handwriting  of  such  Judge  or  Justice,  which  shall  authorize  the 
execution  of  such  warrant  within  any  part  of  New  South  Wales  and  its 
dependencies ;  and  such  offender  or  offenders  may  be  apprehended  and 
carried  either  before  the  endorsing  Magistrate  or  any  other  Justice  of 
the  colony  of  New  South  Wales. 

By  8.  2,  the  party  apprehended,  not  being  or  suspected  of  being  a 
convict,  is  to  be  admitted  to  bail,  (if  the  offence  is  bailable).  The  bail 
bonds  are  to  be  in  duplicate,  -  one  to  be  delivered  to  the  officer  appre- 
hending, the  other  to  be  transmitted  to  the  Chief  Clerk  or  other  proper 
officer  of  the  Supreme  Court,  to  be  kept  of  record,  to  be  estreated  as  other 
bail  bonds  :  Provided  that  parties  not  bailable  or  bailed  shall  be  remanded 
to  the  custody  of  the  apprehending  officer  to  be  conveyed  to  Van  Diemen's 
Land  or  South  Australia. 

14  Vic,  No.  7,  8.  1,  (referring  to  the  Imperial  Act  6  &  7  Vic,  c  34, 
aee  infra),  enacts  that  any  person  in  New  South  Wales  charged  with 
the  commission  of  any  offence, — (treason  and  felony  and  all  indictable 
misdemeanors  committed,  or  charged  to  have  been  committed,  within  any 
of  the  Australian  colonies,  s.  7), — may  be  apprehended  by  the  warrant 
of  a  Magistrate  of  this  territory,  just  as  if  the  offence  had  been  com- 
mitted within  the  ordinary  jurisdiction  of  such  Magistrate :  (s.  2),  and 
such  supposed  offender  may  be  committed  to  prison  upon  such  evidence  of 
criminality  as  would  justify  his  committal  for  trial  in  ordinary  cases, 
there  to  remain  until  he  can  be  forwarded  to  the  colony  where  the  offence 
waa  committed  ;  upon  such  committal,  information  thereof  in  writing  under 
the  hand  of  the  committing  Magistrate,  accompanied  by  a  copy  of  his 
warrant,  and  the  depositions  upon  which  the  same  was  granted,  shall  be 
forvHxrded  to  the  Governor , 
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By  8.  3,  Ruch  Magistrate,  upon  any  such  evidence  of  criminality  a^ 
would  justify  a  remand  for  further  examination,  (where  evidence  is  ex- 
pected from  remote  parts),  if  the  offence  had  been  committed  within  the 
ordinary  jurisdiction  of  the  Magintrate,  may  commit  such  prisoner  by  way 
of  remand  for  such  reasonable  time,  not  exceeding  one  cal.  month,  until 
o^ies  of  depositions,  taken,  certified,  and  attested,  shall  have  been  received 
from  the  colony  in  which  the  offence  is  alleged  to  have  been  committed^ 
and  submitted  to  the  same  or  some  other  Magistrate ;  and  thereupon 
such  Magistrate  may  either  discharge  or  finally  commit  such  offender : 
Provided  that  immediately  upon  such  committal  hy  vxty  of  remand^  infor- 
mation thereof  in  writing,  under  the  hand  of  the  committing  Magistrate, 
accompanied  by  a  copy  of  the  depositions  upon  which  the  remand  was 
order^,  shall  be  given  to  the  Governor. 

S.  4.  Bail  is  to  be  allowed,  or  otherwise^  as  in  ordinary  cases,  for  the 
surrender  of  the  party  at  a  day  and  place  to  be  specified  in  the  recog- 
nizance. 

S.  5.  Copies  of  depositions,  in  cases  above-mentioned,  taken  by  a  person 
having  lawful  authority  to  take  the  same  in  the  Colony  where  the  offence  is 
said  to  have  been  committed^  if  duly  certified  under  the  hand  of  the  person 
taking  such  depositions,  and  attested  on  oath  by  the  party  producing  the 
same  to  be  true  copies  of  the  original  depositions,  are  to  be  received  in 
evidence  of  the  criminality  of  the  prisoner. 

By  s.  2  of  6  &  7  Vic,  c.  34,  if  any  person  charged  with  having  committed 
any  offence,  (o)  whether  or  not  within  the  United  Kingdom,  and  against 
whom  a  warrant  shall  have  issued  by  lawful  authority,  shall  be  in  any 
other  part  of  Her  Majesty's  dominions  which  do  not  form  part  of  the 
United  Kingdom,  such  warrant,  being  endorsed  by  some  Judge  of  the 
Supreme  Court  of  the  coimtry  where  such  party  shall  be  with  his  name, 
is  a  sufficient  authority  to  the  persons  bringing  the  warrant,  and  to  all 
persons  to  whom  such  warrant  was  originally  directed,  and  to  all  peace- 
officers  of  the  place  where  the  warrant  shall  be  so  endorsed,  to  execute  the 
same  within  the  jurisdiction  of  the  Judge  who  endorsed  it,  and  to  appre- 
hend the  party,  and  convey  him  before  a  Magistrate  of  such  place. 

By  s.  3,  the  offender  may,  upon  sufficient  evidence,  be  committed  to 
gaol,  until  he  can  be  sent  back  to  the  place  where  the  offence  was  com- 
mitted. Immediately  upon  such  committal,  information  thereof  in  writing 
under  the  hand  of  the  committing  Magistrate,  together  with  a  copy  of  the 
warrant,  shall  be  given  to  the  Governor,  (or,  if  in  England,  to  the  Secre- 
tary of  State,  &c.) 

By  B.  4,  in  such  case,  copies  of  the  depositions  upon  which  the  original 
warrant  was  granted,  certified  under  the  hand  of  the  person  issuing  such 
warrant,  and  attested  by  the  oath  of  the  party  producing  them  to  be  true 
copies  of  the  original  depositions,  may  be  received  in  evidence  of  the 
criminality  of  the  person  apprehended.     (See  14  Vic,  No.  7,  s.  5). 


(o)  It  may  be  remarked  that,  although  the  warrant  to  be  endorsed  under  6  &  7 
Vic,  c.  34,  was  confined  to  offences  amounting  to  treason,  or  some  felony  such  as 
the  Justices  at  Quarter  Sessions  have  authority  to  try  imder  6  &  6  Vic,  c  38,  (aeo 
8.  10  of  6  &  7  Vic,  c  34),  that  limitation  is  now  repealed,  and  the  statute  extends 
to  any  felony.    (See  Imperial  statute  16  &  17  Vic,  c  118). 
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The  5i)k  sec.  provides  thai,  nnder  a  warrant  of  the  Governor,  the  person 
so  apprehended  and  committed  is  to  be  delivered  into  the  castody  of  some 
persoB  or  persons  named  in  the  said  warrant,  and  to  be  sent  forthwith  to 
the  place  where  the  offence  has  been  committed ;  and,  by  the  6th  section, 
if  snch  person  be  not  sent  within  two  months  after  committal,  he  may 
apply  to  any  of  Her  Majesty's  Judges  where  snch  supposed  offender  shall 
be  in  castody,  to  be  discharged,  upon  proof  of  notice  of  the  intention  to 
make  the  application  having  been  given  to  the  Governor,  (or  Secretary  of 
State,  as  the  case  may  be) ;  and  a  similar  provision  is  made  by  the  7th 
sec,  that  a  person  apprehended,  if  not  indicted  within  six  months  after 
his  arrival  in  that  part  of  H.  M.  dominions  in  which  he  is  charged  to  have 
committed  the  offence,  or  if,  upon  his  trial,  acquitted,  is  to  be  sent  back  to 
the  place  of  his  apprehension  free  of  cost  to  such  person.  The  9th  sec. 
provides  that  it  shall  not  be  lawful  for  any  person  to  endorse  his  name  on 
any  such  warrant  for  the  purpose  of  authorizing  the  apprehension  of  any 
person  under  this  Act,  until  it  shall  have  been  proved  to  him,  by  oath  or 
by  affidavit^  that  the  seal  or  signature  upon  the  same  is  the  seal  or  sig- 
nature of  a  person  having  lawful  authority  to  issue  such  warrant  whose 
seal  or  signature  the  same  purports  to  be. 

APPRENTICE. 

The  contract  of  Apprenticeship  is,  as  its  name  denotes,  (apprendrejj 
a  bargain  for  instruction  to  be  bestowed  by  one  person  on  another,  who  in 
return  agrees  to  give  up  his  whole  time  and  services  to  his  master.  The 
contract  of  binding  by  5  Eliz.,  c.  4,  must  have  been  by  deed  indented ; 
and  although  54  Geo.  III.,  c  96,  has  dispensed  with  that  formality, 
still  even  nnder  it  a  writing  is  required,  and  a  mere  parol  binding  would 
Dot  eoostitute  an  apprenticeship.  The  master  may,  for  the  misbehaviour 
of  the  apprentice,  correct  him  personally,  if  he  do  amiss,  taking  care  to 
use  due  moderation  in  the  infliction  of  the  punishment ;  he  may  also  com- 
plain of  him  before  the  Justices ;  but  he  cannot  delegate  his  authority. 
(9  Co.,  76).  The  contract  of  apprenticeship  is  one  of  those  by  which  a 
person  under  age  is  permitted  by  law  to  bind  himself,  ^^  because,"  said 
Lord  Mansfield,  (5  Bro.,  P.C.  670),  "  if  an  agreement  be /or  the  benefit  of 
an  infant,  it  shall  bind  him."  He  may,  indeed,  elect  to  avoid  the  agree- 
ment at  his  full  age,  (ex  parte  Davis,  5  T.  R.,  715),  or  even  while  under 
age,  if  it  be  manifestly  for  his  benefit  so  to  do,  (R.  v.  Ot.  Wigton^  3  B.  &  C, 
434 ;  R,  V.  Lord,  12  Q.B.,  757).  If  the  apprentice  himself  do  not  execute 
the  instrument  of  apprenticeship,  it  will  not  be  binding.  But  see  ex  parte 
Erwin,  (decided  in  1857),  Part  III, 

The  binding  is  now  usually  effected  by  deed,  containing  covenants  by 
the  roaster  and  apprentice  for  faithful  discharge  of  their  respective  duties 
towards  each  other.  The  master  may,  as  we  have  seen,  correct  him  per  • 
sonally,  if  he  do  amiss  ;  he  may  also  complain  of  him  before  Justices  of 
the  Peace,  or  maintain  an  action  againpt  any  adult  person  who  has 
covenanted  for  the  good  behaviour  of  the  infant  in  the  deed  of  apprentice- 
ship, and  the  liability  of  such  person  continues,  although  the  infant 
should,  on  coming  of  age,  elect  to  avoid  the  deed.  [Cuming  v.  Hilly 
3  B.  &  Aid.,  59). 
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The  apprentice,  on  his  part,  is  entitled  to  have  the  covenants  in  the 
indentures  duly  performed  towards  him  ;  and,  even  independently  of  the 
instrument  of  apprenticeship,  the  master  may  be  sued,  or,  in  a  gross  case 
of  misconduct,  indicted,  for  ill-usage  and  neglect  of  him.    (2  Camp.,  650). 

9  Geo.  IV.,  No.  8,  s.  1,  enables  persons  holding  certain  offices  in  New 
South  Wales  to  take  apprentices  to  serve  under  them  and  their  successors 
in  office.  The  persons  specified  by  the  Act  are  the  Civil  Engineer,  the 
Master  Attendant,  and  Master  Shipwright  of  the  colony  for  the  time 
being,  or  any  other  officer  in  the  service  of  the  Government,  having  the 
special  direction  and  control  of  persons  of  any  particular  description  of 
trade  or  calling  within  the  colony.  The  term  of  apprenticeship  is  to  be 
from  3  to  7  years.  S.  2.  The  indenture  is  to  be  executed  by  the  parent  or 
guardian  of  the  apprentice,  and  by  the  apprentice  himself,  of  the  one  part, 
and  by  the  Civil  Engineer,  or  other  officer,  of  the  other ;  and  is  to  contain 
a  specification  of  the  particular  art  or  trade  which  the  apprentice  is  to  be 
taught. 

S.  3.  If  the  apprentice  has  no  parent  or  guardian  living,  two  Magis- 
trates residing  in  the  district,  or  the  two  nearest  Magistrates,  are  to 
execute  the  indenture  in  their  stead.  S.  4.  All  masters  of  apprentices  in 
the  colony,  whether  in  the  service  of  Government  or  not,  shall  have  such 
and  the  like  powers  over  such  apprentice  as  the  master  of  every  apprentice 
has  by  the  laws  of  England,  and  are  in  like  manner  responsible  and 
amenable  for  the  due  performance  of  the  contract.  S.  5.  In  cases  of 
difference  between  the  parties,  and  a  complaint  having  been  made,  two 
Justices  have  authority  to  make  such  order,  &c.,  as  they  think  fit :  Pro- 
vided that  no  apprentice  shall  be  discharged  from  his  indenture  unless  by 
order,  in  writing,  under  the  hands  and  seals  of  such  Justices. 

Sydney  Female  School  of  Industry'], — 10  Geo.  IV.,  No.  4,  enables 
members  of  a  certain  society,  denominated  "  The  Sydney  Female  School 
of  Industry,"  to  receive  apprentices.  14  Vic,  No.  29,  provides  for  the 
apprenticing  of  female  children  admitted  into  *'  The  Sydney  Female  School 
of  Industry,"  to  the  Secretary  for  the  time  being  of  the  said  Society,  and 
authorizes  such  Secretary  to  apprentice  such  children  to  other  persons. 
Directions  are  given  as  to  the  course  to  be  pursued,  and  the  Forms  to  be 
used,  on  these  occasions  :  by  s.  17,  a  Justice,  on  the  complaint  of  the 
Secretary  of  the  Society,  or  of  the  apprentice,  or  any  person  on  behalf  of 
the  apprentice,  may  cancel  the  instrument  of  apprenticeship ;  and  similar 
power  is  given  by  s.  19,  on  complaint  of  any  assignee  of  an  apprentice ; 
and  by  s.  20,  a  fine  not  exceeding  £10  may  be  inflicted  on  any  such 
assignee  for  ill-treatment,  misconduct,  or  breach  of  duty  towards  his  ap- 
prentice, and  also  the  instrument  of  assignment  may  be  cancelled.  By 
8.  23,  upon  order  being  made  to  cancel  the  instrument  of  assignment,  the 
instrument  of  apprenticeship  revives ;  and  s.  24  inflicts  a  penalty  not 
exceeding  £10  on  any  person  "  enticing,  or  taking  away,  or  employing,  or 
harbouring,  or  aiding,  or  being  concerned  in  enticing,"  &c.,  any  child  who 
shall  be  assigned  by  any  such  instrument  of  assignment  as  aforesaid, 
while  such  instrument  of  apprenticeship  or  assignment,  respectively,  shall 
remain  in  force.  Every  such  fine  is  to  be  recovered  as  offence  (1) ;  see 
infra. 


APPRENTICE.  15 

5  Will.  IV.,  No.  3,  empowers  the  Governor,  from  time  to  time,  by  anv 
writing  dulv  signed  by  him,  to  authorize  any  two  or  more  fit  and  proper 
persons  to  bind  any  male  and  female  children  of  the  Orphan  Schools,  and 
other  poor  children  sent  out  at  the  expense  of  H.  M.  Government,  or  of 
parishes  or  charitable  institutions,  to  the  colony  from  home,  to  be  appren- 
tices to  such  masters,  &c.,  and  such  trades,  as  shall  be  approved  of  by  the 
Governor ; — such  male  children  till  age  of  21,  such  female  till  21  or  mar- 
riage. S.  2.  The  indenture  to  be  executed  by  the  persons  authorized  by  the 
Governor,  of  the  one  part,  and  by  the  proposed  master  or  mistress  of  the 
oth^  and  to  contain  covenants  to  provide  sufficient  and  suitable  food, 
clothing,  and  bedding ;  and  that  such  apprentice  shall  attend  Divine  service, 
when  practicable,  at  least  once  on  Simday,  and  have  particular  attention 
paid  to  his  or  her  morals  ;  and  that  such  master,  &c.,  shall  pay  into  the 
Savings'  Bank  409.  for  each  male,  and  30s.  for  each  female,  for  each  year 
during  the  last  three  years  of  their  service,  for  such  apprentice ;  and  such 
indenture  is  to  contain  other  covenants  usual  in  England.  S.  3.  Any 
master  or  mistress  may,  with  the  consent  of  two  Justices,  assign  such 
apprentice  to  any  other  fit  and  proper  person. 

8  Vic,^  No.  2]. — But  the  most  important  Act  on  this  subject  is  8  Vic, 
No.  2,  which  regulates  the  law  of  orphan  and  other  apprentices  in  New 
South  WbIcs.  By  it  (s.  1)  any  householder,  tradesman,  or  other  person 
exercising  any  art,  mystery,  or  manual  occupation,  may  take  by  inden- 
ture, in  writing,  any  apprentice  above  the  age  of  12  years,  to  be  instructed, 
&€.,  such  apprenticeship  not  to  exceed  7  years. 

S.  3.  When  any  person  is  about  to  be  bound,  who  has  no  parent  or 
guardian,  two  Magistrates  of  the  district  shall  execute  the  indenture 
in  their  stead ;  if  such  person  is  receiving  eleemosynary  support  in  any 
colonial  public  establishment,  those  who  have  the  control  or  inspection  of 
such  establishment  are  to  execute,  instead  of  the  parents.  Two  very 
important  colonial  decisions  on  this  Act  are  given  at  length,  postj  Part 
III. — ex  parte  Erwin,  decided  in  July,  1857  ;  and  ex  parte  Byrne,  de- 
cided in  July,  1849.  It  is  held — ^that  a  parent  cannot  bind  his  child  with- 
out the  latter's  assent, — that  the  child,  unless  his  parent  unequivocally 
dissent,  and  claim  to  control  the  child's  person,  can  effectually  bind  him- 
self,— ^but  that  if,  by  the  terms  of  the  instrument,  the  parent  is  assumed 
to  be  an  essential  party  to  the  contract,  such  parent  himself  must  ratify, 
if  not  execute,  the  instrument,  even  although  the  child  has  executed,  and 
also  entered  on  the  service. 

There  is  (by  s.  8)  an  appeal  to  the  Quarter  Sessions.  The  Act  does  not 
apply  to  articled  clerks  of  attorneys,  &c.,  or  the  apprentices  of  persons  in 
the  tuition  of  scientific  or  professional  pursuits,  or  on  whose  binding  was 
paid  a  premium  exceeding  £30.   (S.  9). 

S.  7  of  16  Vic,  No.  17,  enacts  that  the  neglect,  wilfully  and  without 
lawfal  cause,  to  provide  for  apprentices  necessary  food,  clothes,  or 
lodging,  or  the  unlawfully  and  maliciously  assaulting  them,  whereby  their 
lives  shall  be  endangered,  or  their  health  actually  or  likely  to  be  perma- 
nently injured,  shall  be  a  misdemeanor,  punishable  with  imprisonment, 
with  or  without  hard  labour,  for  not  exceeding  3  years.  It  would  be 
murder  to  let  an  apprentice  of  tender  years  perish  for  want  of  food. 
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The  apprenticeship  may  be  determined  by  consent  of  parties :  Provided, 
if  the  apprentice  be  under  age,  it  be  for  his  advantage,  and  provided  the 
indentures,  if  any,  be  got  rid  of,  or  by  the  infant's  election  at  full  age,  or 
by  the  master's  insolvency,  or  by  death  of  the  master  or  apprentice, 
or  under  the  above  statute,  8  Vic,  No.  2.  The  power  of  ordering  a 
proportionate  restitution  of  the  apprentice's  fee  is  not  incident  to  the 
jurisdiction  given  by  the  Legislature  to  discharge  the  apprentice.  (East 
V.  Bell,  4  M.  &  W.,  665). 

A  master  cannot  assign  his  apprentice  without  the  consent  of  the  latter, 
and  though  Justices  have  power  to  discharge  on  complaint,  they  cannot 
turn  him  over  to  a  strange  master,  that  being  beyond  their  jurisdiction. 
(1  St.,  48). 

An  indictment  at  Common  Law  may  be  supported  against  a  master  for 
not  providing  sufficient  food  for  an  apprentice  or  servant  of  tender  years, 
and  under  his  dominion  and  control,  whereby  the  infant  becomes  sick. 
(Russ.  &  Ryan,  C.  C.  20). 

If  an  apprentice  be  unwell,  and  there  be  any  probability  of  his  recovery, 
80  as  to  be  able  at  all  to  attend  to  his  employment,  he  has  a  right  to  insist 
on  his  master  providing  for  him,  for  the  master  takes  him  for  better  and 
for  worse,  and  is  to  provide  for  him  in  sickness  and  in  health.  (1  St.,  99). 

By  8.  12  of  4  Vic,  No.  5,  two  Justices  in  Petty  Sessions,  with  the 
consent  of  either  of  the  parents,  if  living,  and  within  the  colony,  but,  if 
otherwise,  then  without  such  consent,  may  bind  by  indenture  and  put  out 
any  child  in  respect  of  whose  maintenance  an  order  shall  have  been  made 
under  the  Act,  (Deserted  Wives  and  Children  Act), — such  child  being  13 
years  old,  but  not  otherwise, — as  an  apprentice  until  he  or  she  shall  attain 
the  age  of  2J,  to  any  master  or  mistress  willing  to  receive  such  child,  in 
any  trade,  business,  or  employment  whatsoever ;  and  every  such  binding 
shall  be  as  effectual  in  the  law,  to  all  intents  and  purposes,  as  if  such  child 
had  been  of  full  age,  and  had  bound  him  or  herself  to  be  such  apprentice : 
Provided  that  such  two  Justices,  previously  to  executing  such  indenture, 
shall  inform  themselves  as  fully  as  they  can  of  the  child's  age,  which  age 
shall  be  inserted  in  such  indenture,  and  shall  thereupon  for  the  purposes 
of  this  provision  be  taken  to  be  the  child's  true  age,  without  further  proof. 
And  see  s.  11  of  22  Vic,  No.  6,  for  provisions  for  the  education  of  all 
children  for  whose  maintenance  an  order  has  been  made  under  4  Vic, 
No.  5.     See2?o«t,  "Bastard." 

S,  5  W.  /F.,  No.  3,  «.  4.  [One  JiLStice], — (1)  Any  person  to  whom 
any  child  or  children  shall  be  apprenticed  or  assigned  under  this  Act, 
(s.  3),  putting  away  or  transferring,  or  in  any  way  discharging  or  dismissing 
from  service,  any  such  apprentice,  without  the  consent  of  two  Justices. 

P.  Fine  not  exc  £10 :  to  be  recovered  either  by  distress  (11  &  12  Vic, 
c.  43,  s.  19),  or  according  to  the  procedure  of  5  W,  IV.,  No.  22.  (See 
ante^  "  Abattoir,"  Note  (a). 

S.  lb, J  s.  5.  [^One  Justice], — (2)  For  misusage,  refusal  of  necessary 
provisions,  clothing,  or  bedding ;  cruelty,  or  other  ill-treatment. 

P.  Fine  not  exc.  £10:  to  be  recovered  as  offence  (1) ;  and,  at  his  dis- 
cretion, discharge  of  such  apprentice  by  warrant  and  certificate  under  his 
hand  and  seal. 


ARREST.  17 

N.B. — A  mcister  is  bound  to  provide  medical  attendance  for  his  appren- 
tice^ though  not  for  his  senxmt,     (R.  v.  Smith,  8  C.  &  P.,  853). 

S,  8  FVc,  No.  2,  s.  4.  (p)  ^Two  Justices'], — (3)  Breach  of  duty,  disobe- 
dience, or  ill-behaviour  by  apprentice  in  his  or  her  service,  (q) 

P.  Solitary  conjinementj  not  exc.  3  days.  This  punishment  is  not  to  be 
inflicted  on  apprentices  under  14  years  of  age,  or  on  any  female.  (See 
ex  parte  Erwin,  Part  III.) 

N.B. — The  complaint  must  be  on  oath. 

S.  lb,,  8.  6.  \^Two  Justices'], — (4)  Master  misusing,  or  ill-treating,  or 
ne>glecting  to  instruct  properly,  or  otherwise  to  discharge  his  duty  towards 
sudh  apprentice. 

P.  Fine  not  exc.  £tO :  to  be  levied  by  distress ;  in  default,  impr.  not 
exc.  3  mths.,  (11  &  12  Vic,  c.  43,  s.  22) ;  and,  at  their  discretion,  cancel- 
lation of  indenture :  the  fine  to  be  appropriated  to  some  charitable  institu- 
tion, or  to  the  apprentice,  (r) 

N.B. — The  complaint  must  be  on  oath. 

S.  Ib.y  8.  5.  [Two  Justices], — (5)  Apprentice  refusing  to  serve  out  the 
time  of  Lis  absence  as  required,  (s.  5),  or  to  make  reasonable  compensation 
to  master,  (s) 

P.  Satisfaction  to  be  adjudged  by  Justices  ;  in  default  of  giving  secu- 
rity to  make  satisfaction,  impr.  not  exc.  3  mths.,  and  apprentice  to  serve 
time  equal  to  time  of  absence. 

N.B. — The  complaint  must  be  on  oath  ;  a  warrant  of  apprehension  may 
be  issued. 

ARREST. 

Arrest  is  the  apprehending  or  restraining  any  person,  in  order  to  be 
forthcoming  to  answer  an  alleged  or  suspected  crime.  To  this  arrest  all 
persona,  without  distinction,  are  equally  liable  in  criminal  cases. 

(p)  S.  5  provides  that  if  apprentices  absent  themselves,  they  shall,  whenever 
they  shall  be  foand,  be  compelled,  at  any  future  time,  to  serve  their  masters  for  so 
long  as  they  shall  have  absented  themselves  from  such  service,  unless  they  shall 
make  reasonable  satisfaction  for  loss  sustained  by  such  absence ;  and  so  from  time 
to  time  as  often  as  they  shall,  without  leave,  absent  themselves  from  their  service 
before  the  contract  shall  be  fulfilled. 

(q)    Appeal  allowed,  according  to  5  W.  IV.,  No.  22,  s.  8.    See  "  Appeal." 

(b)  Canctllation  of  Indentures']. — (S.  7).  Any  two  Justices,  before  whom  such 
complaint  is  heard  and  determined^  may  cancel  the  indentures  and  discharge  the 
apprentice,  if  it  appears  to  them  just  and  reasonable,  by  a  certificate  under  their 
hands  and  teals, 

(s)  This  section  (5)  is  as  follows  : — "  That  if  any  apprentice  shall  absent  himself 
or  herself  from  his  or  her  master's  or  mistress's  service,  before  the  term  of  the 
apprenticeship  shall  have  expired,  or  before  he  or  she  shall  have  attained  the  age 
of  21  years,  every  such  apprentice  shall,  whenever  ho  or  she  shall  be  found,  bo 
Hable  to  serve  his  or  her  master  or  mistress  for  so  long  as  ho  or  she  shall  have 
absented  himself  or  herself  from  such  service,  unless  he  or  she  shall  make  reason- 
able satisfaction  to  the  master,  &c.,  for  the  loss  sustained  by  such  absence ;  and 
so  from  time  to  time,  as  often  as  any  apprentice  shall,  without  leave,  absent  him- 
self or  herself  from  such  service  before  tne  time  of  such  contract  shall  be  fulfilled ; 
and  in  case  such  apprentice  shall  refuse  to  servo  as  is  hereby  required,  or  to  make 
such  reasonable  satisliEUStion,  such  master  or  mistress  may  complain,  on  oath,  to 
any  Justice,  who  may  issue  a  warrant  of  apprehension ; — the  complaint  to  be 
heard  by  two  Justices,  who  shall  determine  what  satisfaction  is  to  be  mode,  &c, 
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The  general  rule  as  to  arrests   is,   that  no   person   is  justified  in 
arresting  any  of  the  Queen's  subjects  unless  there  be  a  breach  of  the 
peace  continuing,  or  unless  he  has  reasonable  ground  to  believe  that  a 
breach  of  the  peace  which  has  been  committed  will  be  renewed.    {Price 
V.  Seely,  10  CI.  &  Fin.,  28).     It  is  also  clear  that  any  bystander  may 
and  ought  to  interfere  to  part  those  who  make  an  affi^y,  and  to  stay 
those  who  are  going  to  join  in  it ;  further,  he  may  arrest  the  affrayers, 
and  detain  them  until  their  heat  be  over,  and  then  deliver  them  to  a 
constable.    [Timothy  v.  Simpson,  1  Cr.,  M.  &  R.,  757).     So,  if  a  person 
comes  into  a  house,  or  is  in  it,  and  makes  a  noise,  and  disturbs  the  peace 
of  the  family,  although  no  assault  has  been  committed,  the  master  of  the 
house  may  turn  him  out,  or  call  in  a  policeman  to  do  so,  (Shaw  v.  CkeU" 
ritie,  3  Car.  &  K.,  21,  25) ;    and  if  a  man  stations  himself  opposite  to 
another's  house,  making  a  disturbance,  exciting  others  to  disturbance  and 
riot,  and  obstructing  the  public  way,  these  are  facts  which  may  well 
amount  to  such  a  breach  of  the  peace  as  justifies  an  arrest.    ( Webster  v. 
Watts^  11  Q.B.,  311,  324).     It  seems  clearly  established,  however,  that 
a  private  individual,  who  has  seen  an  affray  committed,  is  not  justified  in 
giving  in  charge  to  a  policeman,  who  has  not,  after  the  affray  has  entirely 
ceased,  after  the  offenders  have  quitted  the  place  where  it  was  committed, 
and  when  there  is  no  danger  of  its  renewal.  [Baynes  v.  Brewster^  2  Q.B., 
375).     Inasmuch,  moreover,  as  the  power  of  the  constable  at  Common 
Law  to  take  into  custody,  upon  the  information  of  a  private  person,  under 
such  circumstances  must  be  correlative  with  that  of  the  latter  to  give  in 
charge,  it  follows  that  the  constable  will  not  be  justified  in  taking  a  party, 
designated  as  the  offender,  into  custody  upon  such  information.    {Timothy 
V.  Simpson,  1  Cr.,  M.  &  R.,  761 ).    A  private  individual,  also,  being  present 
at  the  time  a  felony  is  being  committed,  may  legally  and  ought  to  arrest,  or 
aid  in  arresting,  the  offender.    He  may  even  break  into  a  private  house  to 
prevent  the  commission  of  a  felony,  (Handcock  v.  Baker,  2  B.  &  P.,  260j ; 
or,  a  felony  having  been  committed,  he  may  give  in  charge  the  guilty 
party  to  a  policeman.     Mere  suspicion  that  a  particular  person  has  com- 
mitted a  misdemeanor  will  not,  however,  justify  the  giving  him  into 
custody  without  a  warrant.  {Fox  v.  Gaunt,  3  B.  &  Ad.,  798). 

Again,  an  arrest  and  imprisonment  may  be  justified  on  this  ground, 
that  a  felony  having  been  committed,  there  was  reasonable  and  probable 
cause  to  suspect  and  accuse,  and  therefore  to  arrest  and  imprison,  a  man 
with  the  view  of  charging  him  with  the  offience ;  whether  the  facts  are 
sufficient  to  ground  a  suspicion  in  the  mind  of  a  reasonable  man,  is  a 
question  of  law. 

Although  it  is  clear  that  a  private  individual  cannot  arrest  upon  bare 
suspicion,  a  constable  may  do  so.  {Beckwith  v.  Philhy,  6  B.  <&  C,  639). 
There  is  this  distinction  between  the  two  parties  just  named :  in  order  to 
justify  the  former  in  causing  the  arrest  of  a  person,  he  must  not  only  show 
re^asonable  ground  of  suspicion,  but  must  prove  that  a  felony  has  actually 
been  committed  ;  whereas  a  constable,  having  reasonable  ground  to  suspect 
that  a  felony  has  been  committed,  is  authorized  to  detain  the  party  sus- 
pected until  inquiry  can  be  made  by  the  proper  authorities.    (S.  C.) 

Special  power  to  arrest  is  given  by  particular  statutes  ;  e.  g.,  The  Police 
Acts ;    The  Vagrant  Act ;  The  Arson  Act,  (9  &  10  Vic,  c.  25,  s.  13) ; 
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The  Enclosed  Lands  Act,  (18  Vic,  No.  27,  s.  3) ;  The  Impounding  Act, 
( 19  Vic,  No.  36,  s.  3J ) ;  The  Better  Prevention  of  Offences  Act,  (16  Vic, 
No.  17,  88.  9  &  10),  &c.  See  nnder  the  several  titles  in  this  wrork.  S. 
10  of  16  Vic,  No.  17,  enacts  "  That  it  shall  be  lawful  for  any  person 
whatever  to  apprehend  any  person  who  shall  be  found  committing  any 
indictable  offence  in  the  night,  and  to  convey  him,  or  deliver  him  to  some 
constable  or  other  peace  officer  in  order  to  his  being  conveyed,  as  soon  as 
conveniently  may  be,  before  a  Justice  of  the  Peace,  to  be  dealt  with  ac- 
cordiog  to  law." 

General  Advice], — Inasmuch  as  a  private  individual  who  directs  a 
police  officer  to  take  a  person  into  custody  may,  by  so  doing,  render  him- 
self liable  to  an  action  for  false  imprisonment,  (^Hopkins  v.  Crowe,  7  C.  & 
P.,  373  ;  see  Qosden  v.  Elphick,  4  Ex.,  445),  it  is  safer,  in  any  doubtful 
case,  for  a  private  person,  especially  when  time  will  allow,  rather  than 
thus  acting  for  himself,  to  apply  to  a  Magistrate  for  a  warrant ;  because, 
whenever  the  arrest  is  under  a  warrant,  the  party  arrested  cannot  sue  in 
trespass  the  party  who  makes  the  charge,  nor  can  he  sustain  an  action  on 
the  case  against  him,  although  it  should  turn  out  that  no  offence  has  been 
committed  ;  unless  he  can  prove  that  the  party  who  obtained  the  warrant 
acted  maliciously  and  without  probable  cause.  [West  v.  Smallwood,  3 
M.  &  W.,  418.     See  also  Brown  v.  Chapman,  6  C.  B.,  365). 

Constable.  See  "  Constable"]. — The  irresponsibility  of  a  constable  in 
respect  of  an  act  done  by  him  officially,  affecting  the  liberty  of  the  sub- 
ject, is  much  greater  than  that  of  a  private  individual.  '^  A  constable 
hath  great,  original,  and  inherent  power  with  regard  to  arrest ;  he  may 
without  warrant  arrest  anyone  for  treason  or  felony,  or  a  breach  of  the 
peace  committed  in  his  presence,  and  carry  him  before  a  Justice  ;  and  in 
case  of  a  reasonable  charge  of  treason  or  felony,  or  a  dangerous  wounding 
whereby  felony  is  likely  to  ensue,  or  upon  his  own  reasonable  suspicion 
that  any  such  offences  have  been  conmmitted,  he  may  arrest  the  party  so 
charged  or  suspected,  and  for  that  pui*pose  is  authorized  (as  upon  a  Jus* 
tice's  warrant)  to  break  open  doors ;  aud  will  be  justified  in  so  doing, 
even  though  it  should  turn  out  that  the  party  was  innocent,  or  even  that 
no  snch  offence  had  been  committed."    (4  Steph.  Com.,  412). 

Where  a  particular  statute  authorizes  a  constable  to  take  into  custody, 
without  warrant,  anyone  offending  against  its  provisions  within  view  of 
such  constable,  (as,  for  instance,  the  Cruelty  to  Animals  Act,  14  Vic, 
No.  40,  8.  5),  it  will  be  requisite  for  the  officer's  justification  to  show  that 
he  has  acted  in  strict  conformity  with  the  Act.  Where  a  constable  has 
done  an  act  in  obedience  to  a  warrant  of  a  Magistrate,  he  cannot  be  sued, 
but  only  the  Justice  who  has  exceeded  his  jurisdiction.  (See  s.  23  of  16 
Vic,  No.  33;  and  "  Constable," /?05^.  Where  a  constable  acts  beyond 
his  authority,  he  is  liable  for  the  excess  ;  or  if  he  exceeds  the  reasonable 
bounds  of  what  is  required  for  the  due  performance  of  his  duties,  he 
becomes  a  wrongdoer,     f  Wright  v.  Court,  4  B.  &  C,  96). 

As  to  the  meaning  which  the  Court  puts  on  the  words  found  commit- 
ting, (used  in  various  statutes),  see  Simmons  v.  Millingen,  (2  C.  B.,  524), 
where  it  was  held  not  enough  to  show  that  the  party  arrested  has  com- 
mitted the  offence,  however  recently  ;  Maule  J.  savs  :  "  These  words  only 
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apply  where  the  offender  is  actually  in  the  course  of  committing  the  offence^ 
to  prevent  the  continuance  of  a  nuisance  ;  but  he  cannot  justify  breaking 
doors  to  do  it."    fSmith  v.  Shirlei/,  3  C.  B.,  142). 

A  Justice'], — A  Justice  of  the  Peace,  without  warrant,  may  himself 
apprehend,  or  cause  to  be  apprehended,  by  word  only,  persons  committing 
a  felony  or  breach  of  the  peace  in  his  presence. 

An  arrest  is  usually  made  by  actually  laying  hands  on  the  party,  and 
detaining  him  ;  but  if  the  officer  or  other  party  say,  "  I  arrest  you,"  and 
the  party  acquiesce  and  go  with  him,  this  is  a  good  arrest.  Secus,  if, 
instead  of  submitting,  he  had  escaped.  {Russen  v.  Lucas,  I  C.  &  P.,  153). 
In  making  the  arrest,  the  constable  or  party  making  it  should  actually 
seize  or  touch  the  offender's  body,  or  otherwise  restrain  his  liberty.  The 
mere  requiring  the  party  to  go  before  the  Justice  is  no  arrest.  (6  B.  &  C, 
528).  When  the  arrest  is  without  warrant,  it  is  sufficient  for  a  constable 
to  state  merely  that  he  arrests  in  the  Queen's  name ;  but  a  private  person, 
if  required,  must,  it  should  seem,  state  the  cause  of  the  arrest. 

The  party  arrested  should  not  be  treated  with  any  unnecessary  harsh- 
ness, beyond  what  is  actually  necessary  for  his  safe  custody ;  and  therefore 
it  was  held  that  a  constable  had  no  right  to  handcuff  a  person  whom 
he  has  arrested  on  a  suspicion  of  felony,  unless  he  have  attempted  to 
escape,  or  it  be  necessary  to  prevent  him  escaping.  (Wright  v.  Court^ 
4  B.  &  C,  596). 

ARSON. 

F.  1  Vic.j  c.  89,  s,  2.  Bail  disc. — (1)  Setting  fire  to  any  dwelling- 
house,  any  person  being  therein. 

P.  Death. 

F.  Id. J  s.  3.  Bail  disc. — (2)  Setting  fire  to  any  church  or  chapel,  oi 
dissenting  chapel,  or  any  house,  stable,  coach-house  or  out-house,  ware- 
house, shop,  office,  mill,  malt-house,  hopoast,  barn  or  granary,  or  to  any 
erection  or  building  used  in  trade. 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.,  s.  c,  and  w. ;  or 
(if  male)  h.  1.  on  roads  15—7  yrs.;  (if  female),  impr.  7 — 3  yrs.,  h.  1. 
and  s.  c. 

F.  1  Vic,  c.  89,  s,  4.  Bail  disc. — (3)  Setting  fire  to,  casting  away, 
or  in  anywise  destroying  any  ship  or  vessel,  with  intent  to  murder. 

P.  Death. 

F.  lb.,  s.  6.  Bail  disc, — (4)  Setting  fire  to  or  destroying  ship  or 
vessel,  whether  incomplete  or  not,  or  with  intent  to  prejudice  owner 
or  goods,  &c. 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  s^  c. ;  or  (if  male) 
15 — 7  yrs.  on  roads ;  (if female),  7 — 3  yrs.  impr.,  with  h.  or  1. 1.  and  s.  c. 

F.  lb.,  «.  9.  Bail  disc, — (5)  Setting  fire  to  any  mine  of  coal  or  cannel 
coal. 

P.  The  same. 

F.  lb.,  s.  10.  Bail  disc. — (6)  Setting  fire  to  any  stack  of  com,  grain, 
pulse,  tares,  straw,  haulm,  stubble,  furse,  heath,  fern,' hay,  turf,  peat,  coals, 
charcoal,  or  wood,  or  any  steer  of  wood. 

P.  The  same. 
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F.  7^86.  IF,,  c.  30,  s.  17.  Bail  Jwc.~(7)  Setting  fire  to  any 
crop  of  com,  grain,  or  pulse,  whether  standing  or  cut  down,  or  to  any  part 
of  a  wood,  coppice,  or  plantation,  or  to  any  heath,  gorse,  furse,  or  fern, 
wheresoever  growing. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w. ;  or  (If  male)  ^ 
5 — 3  yrs.  on  roads ;  (if female)^  3 — 1  yrs.  impr.,  h.  or  1. 1.  and  s.  c. 

F.  9  ^  10  Ftc,  c.  25,  5.  7,  {adopted  by  14  Vic.,  No.  16).  Bail  disc— 
(8)  Attempting  by  any  overt  act  to  set  fire  to  any  building,  vessel,  or 
mine,— or  to  any  stack  or  steer,— or  to  any  vegetable  produce  of  such 
kind,  and  with  such  intent,  that,  if  the  offence  were  complete,  the 
offender  would  be  guilty  of  felony,  although  such  building,  &c.,  be  not 
actually  set  on  fire. 

P.  Tr.  not  exc.  15  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.  and  s.  c,  and  w. 
(if  offender  under  18) ;  or  (if  male)  10 — 5  yrs.  on  roads ;  {if  female),  impr. 
5 — 2  yrs.,  h.  or  1.  1,  and  s.  c. 

F.  lb. J  8.  6.  (t)  Bail  disc. — (9)  Placing  or  throwing  in,  into,  upon, 
against,  or  near  any  building,  any  gunpowder  or  other  explosive  substance 
with  intent  to  damage  or  destroy  same,  whether  or  not  any  explosion  take 
place,  &c. 

P.  The  same. 

M.  lb.,  8.  8.  (u)  Bail  comp. — (10)  Knowingly  having  in  his  posses- 
sion,—or  making  or  manufacturing, — any  gunpowder,  explosive  substance, 
—or  any  dangerous  or  noxious  thing,— or  any  machine,  engine,  instru- 
ment, or  thing, — with  intent  by  means  thereof  to  commit,— or  for  the 
purpose  of  enabling  any  other  person  to  commit, — any  offence  against 
this  Act. 

P.  Impr.  not  exc.  2  yrs.,  with  h.  1.  and  s.  c. 

F.  1  Vic,  c.  9,  *.  11,  arn^  9  ^^  10  Vic.,  c.  25,  s.  10.  Bail  (iwc.— (11) 
Accessories  after  the  fact. 

P.  Impr.  not  exc  2  yrs.,  h.  1.  and  s.  c. 

F.  16  Vic.,  No.  17,  8.  6.  Bail  disc. — (12)  Setting  fire  to  any  station, 
engine-house,  warehouse,  or  other  building,  belonging  or  appertaining  to 
any  railway,  dock,  canal,  or  other  navigation. 

P.  Tr.  life — 7  yrs.,  or  impr.,  with  or  without  h.  1.,  not  exc.  3  yrs. ;  or 
(if  male)  15 — 5  yrs.  on  roads  ;  {if  female),  7*— 2  yrs.  impr.,  h.  or  1. 1.  and 

B.  C. 

F.   lb.,  Bail  disc. — (13)  Setting  fire  to  any  goods  or  chattels  being  in 


(t)  Apprehension  without  warranfl.—d  is  10  Vic.  c.  25.  8. 13.  Any  constable 
or  peaoe-officer  may  take  into  custody,  without  a  warrant,  any  person  whom  he 
shall  find  laying  or  loitering  in  any  highway,  yard,  or  other  plcux,  during  the 
nighty  and  whom  he  shdil  have  good  cause  to  suspect  of  having  committed,  or 
being  about  to  commit,  any  felony  under  this  Act,  and  may  detain  such  person,  and 
bring  him  before  a  Justice ;  but  he  cannot  be  detained  auer  noon  of  the  following 
day  withont  being  brought  before  a  Justice.  (S.  14). 

(u)  Search  Warrant^ — 8. 12  (of  same  Act).  A  Justice,  on  cause  assigned  upon 
oath,  may  grant  a  warrant  to  search  any  house,  shop,  cellar,  yard,  or  other  place, 
in  which  any  gunpowder,  or  other  explosive,  dangerous,  or  noxious  substance,  is 
suspected  to  m$  made  or  kept  for  the  purpose  of  being  used  in  committing  any 
offunce  nndcr  the  Act.    (See  Fonns,  Part  II.) 
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any  building,  the  setting  fire  to  which  is  made  felony  by  this  or  any  other 
Act. 

P.  Tr.  1 0 — 7  yra. ;  or  impr.,  with  or  without  h.  I.,  not  exc.  3  yrs. ;  or 
[if  male)  10 — 5  yrs.  on  roads  ;  [if  female),  5 — 2  yrs.,  h.  or  1. 1.  and  s.  c. 

ASSAULTS. 

Of  Common  Assaults'\. — An  Assault  is  an  attempt  or  offer  to  do  an 
injury  to  the  person  of  another,  under  circumstances  denoting  a  present 
intention  coupled  with  a  present  ability  to  do  such  injury,  (Selwyn's  N.P., 
10th  ed.,  25),  whether  that  injury  be  actually  done  or  not.  Thus,  lifting 
up  a  stick  or  a  fist  in  a  threatening  attitude,  so  near  to  the  party  threat- 
ened that  a  blow  might  take  effect,  although  the  fist  or  the  stick  is  not 
brought  into  actual  contact  with  his  person  ; — presenting  a  loaded  firearm 
at  a  person  within  the  distance  to  which  it  will  carry,  though  without 
firing  it,  or  even  unloaded,  if  having  the  appearance  to  him  of  bein>^ 
loaded,  and  so  near  that,  if  it  was  loaded  and  went  off,  it  might  do  injury, 
(Diet.  Parke,  B.,  R.  v.  St.  George,  9  C.  &  P.,  493) ;  —  striking  at,  or 
throwing  any  substance  at  another  with  intent  to  strike,  though  the 
attempt  fail, — are  assaults  in  law;  but  mere  words,  whatever  violence 
they  may  threaten,  never  amount  to  an  assault.  (Hawk,  B.  2,  c.  62,  s.  1). 
These  assaults  do  not  include  a  batterv,  which  consists  in  some  actual  and 
unwarranted  force  applied  to  the  person ;  but  every  battery,  however 
small,  includes  an  assault ;  e,  g,,  spitting  in  a  man's  face,  cutting  off  bis 
hair  in  derision,  {Forde  v.  Skinner,  4  C.  &  P.,  239),  forcibly  stripping 
him  of  his  clothes,  (see  Sunbolf  v,  Alford,  3  M.  &  W.,  248),  or  even 
touching  him,  if  done  with  the  purpose  to  insult  him.  And  the  assault 
and  battery  will  be  equally  committed,  whether  by  actually  employing  the 
hand,  or  by  any  other  means,  as  giving  cantharides,  (jR.  v.  E.  Button, 
8  C.  &  P.,  660) ;  or  placing  an  infant  in  a  bag,  hanging  the  bag  on 
palings,  and  leaving  it  there,  (/?.  v.  March,  C.  &  Kir.,  496) ;  setting  a 
dog  on  another,  or  driving  a  cart  wilfully  against  the  carriage  of  another, 
by  which  bodily  injury  is  done  to  those  within  it.  So,  if  a  drunken  man 
be  wilfully  pushed  against  the  complainant,  {Short  v.  Lovejoy,  Bull,  N.P., 
16) ;  but  never  where  the  act  is  merely  the  result  of  accident,  or  an 
injury  is  done  in  an  amicable  contest  (if  lawful),  as  in  wrestling.  (Com. 
Dig.  Pleader,  c.  3,  M.  18). 

An  assault  may  also  be  committed  by  exposing  a  servant  of  tender 
years  to  the  inclemency  of  the  weather,  (ft.  v.  Ridley,  2  Campb.,  650, 
653)  ;  by  taking  indecent  liberties  with  a  female  pupil  of  thirteen  years 
of  age  without  her  consent,  though  she  may  not  offer  actual  resistance, 
(/?.  V.  Nicholl,  R.  &  Ry,  130) ;  and  even  by  a  medical  practitioner,  who 
wantonly  strips  a  female  under  false  pretence  that  he  cannot  otherwise 
judge  of  her  illness,  even  though  she,  under  such  impression,  acquiesces, 
(ft.  V.  Rosinski,  1  M.  C.  C,  19).  Being  present  at  a  prize-fight  in  order 
to  see  it,  is  indictable  as  an  assault.  (R.  v.  Perkins,  4  C.  &  P.,  537). 

An  assault  must  be  against  the  will  of  the  party  assaulted.  [ChrisLopher 
V.  Bare,  11  A.  B.  j 

It  may  be  well  to  observe  that,  although  an  assault  cannot,  in  law,  be 
committed  on  one  who  actually  consents  thereto,  yet  where  non-resistance 
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to  an  act  is  obtained  by  fraud,  sach  act  may  constitufe  an  assault.  {R,  v. 
Read,  1  Den.,  C.  C.  377  ;  R.  v.  Case,  lb.,  580).  There  is,  however,  an 
appreciable  difference  between  consent  and  submi.-'sion ;  for,  although  every 
consent  involves  a  submission,  it  by  no  means  follows  that  mere  submission 
involves  consent.  (R.  v.  Dai/^  9  C.  &  P.,  724).  It  is  clear,  too,  that  the 
fact  of  consent  will  in  general  be  immaterial,  where  an  actual  battery  and 
breach  of  the  peace  have  been  committed.  An  assault  seems  to  be  any 
sort  of  personal  ill-usage,  short  of  a  battery,  done  to  another  against  his 
consent.  Therefore  such  an  act,  done  with  consent,  is  no  breach  of  the 
peace  or  crime.  A  battery  is  simply  a  beating,  or  some  act  which  the  law 
deems  equivalent.  It  is  not  only  a  trespass,  but  a  breach  of  the  peace, 
and,  though  done  with  consent,  is  primd  facie  illegal.  Therefore,  the 
consent  of  each  party  in  a  prize-fight  does  not  legalize  the  battery,  though 
it  negatives  the  mere  assault.  (I  Den.,  C.  C.  380,  in  notis). 

Cases  where  even  Battery  is  no  offence'], — There  are  many  cases,  how- 
ever,  in  which  a  battery  is  no  offence.  Thus,  whenever  a  man  is  first 
assaulted,  he  may  lawfully  strike  with  a  violence  not  exceeding  that  which 
appears  necessary  for  the  defence  of  the  person,  though  he  cannot  justify 
a  battery  manifestly  excessive,  by  setting  up  the  first  assault  from  his 
advemary,  (see  Fish  v.  Scott^  Peake,  C.  N.  P.,  135) ;  so  he  may  remove  a 
trespasser  from  his  land  after  requesting  him  to  depart,  and  even  without  such 
request,  where  the  party  is  proceeding  to  acts  of  destruction  and  violence,  or 
is  forcibly  removing  goods.  [Greene  v.  Ghddard,  2  Salk,  641  ;  and  8  Q.B., 
206).  The  use  of  necessary  force  in  executing  legal  powers  on  the  person, 
and  for  frustrating  an  attempt  to  escape,  may  also  at  all  times  be  justified, 
but  the  force  must  be  necessary,  and  not  wanton.  (1  Russell  on  Crimes^ 
755).  But  in  all  cases  the  force  used  must  be  only  so  great  as  is  neces- 
sary for  the  purpose  of  effecting  the  object  in  view,  and  if  there  be  an 
excess  of  violence,  the  party  will  be  guilty  of  an  assault.  If,  therefore, 
a  constable  is  preventing  a  breach  of  the  peace,  and  any  person  stands  in 
the  way,  with  intent  to  prevent  him  from  so  doing,  the  constable  is  justified 
in  taking  such  person  into  custody,  but  not  in  striking  him.  {Levy  v. 
Edwards  J  I  C.  &  P.,  40).  An  officer  is  entitled  to  the  possession  of  the 
warrant  under  which  he  acts,  and  if  he  deliver  it  to  the  party  against 
whom  it  is  issued,  and  he  refuse  to  re- deliver  it,  the  officer  may  use  so 
mucb  force  as  is  necessary  to  get  it  again.    {R,  v.  Milton,  M.  &  M.,  107). 

And  there  are  relationships  which  justify  a  battery  in  defence  of 
another :  thus,  a  husband  may  justify  a  battery  in  defence  of  a  wife,  a 
wife  in  defence  of  her  husband,  a  parent  in  defence  of  his  child,  a  child 
in  defence  of  his  parent,  a  master  in  defence  of  his  servant,  and  a  servant 
in  defence  of  his  master.  (Hawk,  B.  1,  c.  60,  s.  23).  But  it  has  been  said 
that  a  servant  cannot  justify  beating  another  in  defence  of  his  master's 
son,  though  commanded  to  do  so,  because  he  is  not  a  servant  to  the  son  ; 
and  that  a  tenant  may  not  beat  another  in  defence  of  his  landlord.  (Hawk, 
B.  1,  e.  60,  s.  24).  A  battery  may  also  be  justified  when  done  in  the  way 
of  domestic  correction  by  a  party  having  authority  to  employ  it, — as  if  a 
father  correct  his  son,  a  master  his  scholar  or  apprentice, — provided  the 
punishment  be  moderate,  and  the  instrument  of  correction  proper.  (Hawk, 
B.  1,  c.  60,  8.  24).  Semble,  an  imprisonment  will  not  necessarily  amount 
to  battery.    ( Wiison  v.  LainsoUj  3  New.  C,  307). 
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Aggravated  Assaults'], — Assaults  in  some  cases  are  aggravated,  from 
the  places  in  which  they  are  committed,  as  in  church  or  churchyard,  and 
Courts  of  Justice.  Assaults  aggravated  by  the  mere  degree  of  violence  do 
not  difier  from  common  assaults,  unless  they  amount  to  some  felonious  act, 
as  stabbing,  wounding,  or  maiming.    (See  Dickenson,  Q.  Sessions,  261). 


S.  9  Oeo.IV,,  c.  31,  «.  27.  (v)  [Two  Justices']. — (I)  Common  Assault. 
— Any  person  unlawfully  assaulting  or  beating  any  other  person. 

[Mem. — The  party  aggrieved  must  make  the  complaint^  (».  27),  though 
the  oath  may  he  by  a  credible  witness,  (s.  33)  /  and  the  Justices  have  no 
jurisdiction  to  convict  in  a  penalty  against  the  will  of  the  complmnant, 
where  he  prays  that  the  defendant  may  be  bound  over  to  keep  the  peace, 
(/?.  V.  Deny^  20  L.  J.  M.  C.,  189).  This  would  not,  however,  seem  to 
apply  to  assaults  upon  women  and  children  {under  18  K/c,  No,  9,  Offence 
2)>  as  the  proceedings  in  those  cases  may  be  taken  "  either  upon  the  com- 
plaint of  the  party  aggrieved  or  otherwise,"  fib.,  s.  1).] 

P.  Fine  not  exc,  together  with  the  costs  of  conviction,  £5 ;  (w)  in 
default,  (either  immediately,  or  within  such  time  as  Justices  shall  appoint), 
impr.  not  exc.  2  cal.  m.,  unless  sooner  paid.  (S.  27).  (x)  and  (y) 

(v)  By  8.  29  of  9  G.  IV..  c.  31.  it  is  provided  "  That  nothing  herein  contained  shall 
authorize  anv  Justice  of  the  Peace  to  hear  and  determine  any  case  of  assault  and 
battery  in  which  any  question  shall  arise  as  to  the  title  to  any  lands,  tenements, 
or  hereditaments,  or  any  .interest  therein  or  accruing  therefrom,  or  as  to  any 
bankruptcy  or  insolvency,  or  any  execution  under  the  process  of  any  Court  of 
Justice ;"  but  there  must  be  some  colour  of  title,  the  bare  assertion  of  right  being 
insufficient  to  oust  the  jurisdiction.  (See  Reff.  v.  Dodson^  9  Ad.  &  E.,  704). 
And  if  the  party  used  unnecessary  violence  in  asserting  it,  the  question  of  title 
should  entirely  bo  left  out  of  the  Justices'  consideration,  and  the  party  convicted 
of  the  assault.;  and  they  have  a  right  to  judge  whether  the  question  of  title  really 
arises  in  the  case  they  are  investigating.  If  the  Justices  shall  find  the  assault 
or  battery  complained  of  to  have  boon  accompanied  by  any  attempt  to  commit 
felony,  or  that  the  same  is.  from  any  other  circumstance,  a  fit  subject  for  prose- 
cution by  indictment,  they  shall  abstain  from  any  adjudication  thereupon,  and 
shall  deal  with  the  case  in  all  respects  in  the  same  manner  as  they  would  have 
done  before  the  passing  of  this  Act.  (S.  29).  Semble^  the  Justices  are  the  proper 
judges  as  to  whether  the  assault  was  accompanied  with  an  attempt  to  commit 
felony.  (Anon.,  1  B.  &  Ad,,  384). 

(w)  By  19  Vic,  No.  24,  s.  22  (Police  Act),  in  all  cases  of  summary  conviction 
for  assault,  it  shall  be  in  the  discretion  of  the  Justices  before  whom  any  such 
conviction  shall  take  place,  either  to  inflict  the  several  fines  in  the  several  Acts 
specifying  the  offence  mentioned,  or  to  imprison  the  person  so  convicted  for  any 
term  not  exceeding  the  maximum  terms  respectively  mentioned  in  the  said  Acts. 

(x)  Certificate  of  Dismissal  where  Assault  justified  or  trifling']. — If  the  offence 
be  not  proved,  or  be  justified,  or  be  so  trifling  as  not  to  merit  any  punishment, 
and  the  Justices  dismiss  the  complaint,  a  certificate  of  dismissal  is  forthwith  to 
be  delivered  to  the  defendant,  (s.  27),  which  certificate,  or  payment  of  the  penalty, 
will  bar  all  other  proceedings.  (S.  28).  It  must  be  applied  for  immediately,  or  before 
the  Justices  have  separated,  {K.  v.  Robinson,  12  Ad.  &  E.,  672  ;  but  see  Hancock  v. 
Soames,  infra),  and  set  forth  ground  of  dismissal.  (Skuse  v.  Davis,  10  Ad.  &  E.,  035 ). 
(Ree  Forms,  Part  II.,  post).  Where  a  party,  on  being  summoned  for  an  assault, 
appeared  and  pleaded  "  not  guilty,"  and  the  prosecutor  then  withdrew  his  com- 
plaint, and  the  defendant  was  accordingly  discharged,  it  was  held  that  this  was 
a  hearing  and  dismissal  which  entitled  tlie  defendant  to  a  certificate  that  the 
charge  had  been  dismissed  as  not  proved.    {Tunnicliffe  v.  Tedd,  17  L.  J.  M.  C, 
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The  fines  under  this  Act  are  to  he  given  to  the  Benevolent  AHylum  in 
the  district,  and,  if  there  he  not  any  such,  to  the  Benevolent  Asylum  in 
Sydney.  See  7  &  8  G.  IV.,  c.  31,  s.  27  ;  11  Vic,  No.  29,  and  2  Vic, 
No.  23  ;  and  see  "  Fines,''  post. 

S.  18  Vic.y  No.  9 J  8. 1.  l^Two  Jtistices], — (2)  Aggravated  Assault  upon 
a  Female^  ^. — Any  person  assaulting  any  female  whatever,  or  anv  male 
child  whose  age  shall  not,  in  the  opinion  of  the  Justices,  exceed  14  years, 
if  the  assault  is  of  such  an  aggravated  nature  that  it  cannot  in  their 
opinion  he  sufficiently  punished  under  the  provisions  of  the  statute  9  G. 
IV.,  c.  31.     See  supra^  p.  24. 

[Mem. — A  conviction  under  this  Act  will  "  he  a  har  to  all  future  proceed- 
ings, civil  or  criminal,  for  or  in  respect  of  the  same  assault."  (18  Vic, 
No.  9,  8.  1).] 

P.  Impr.,  with  or  without  h.  1.,  for  not  exc  6  cal.  m.,  or  fine  not  exc. 
(with  costs)  £20,  and,  in  default  of  payment,  impr.,  with  or  without  h.  1., 
for  not  exc.  6  cal.  m.,  unless  sooner  paid :  And,  if  the  Juntices  think 
fit,  to  he  hound  to  keep  the  peace  and  be  of  good  behaviour  for  not  exc.  6 
caL  m.  from  the  expiration  of  sentence,  without  surety,  (z) 

As  to  assaults  on  constables,  soe^postj  ^^  Police,"  (19  Vic,  No.  24,  s.  18 ; 
2  Vic,  No.  2,  s.  8). 

F»  1  Vie,j  e,  85,  «.  4.  (a)     Bail  disc, — (1)  Shooting   at  any  person, 

€7 ;  5  C.  B.,  533).  This  may  he  done,  it  is  conceived,  when  the  complainant  does 
not  appear.  By  a  vei^  recent  case,  {Hancock  v.  Soamea,  28  L.  J.  M.  0.,  196),  it  is 
decided  that  the  CTantmg  a  certificate  under  27  s.  of  9  G.  IV.,  c.  31,  is  a  ministerial, 
and  not  a  judicial  act  If  the  Magistrate  finds  either  of  the  alternatives  stated  in 
s.  27,  he  is  bound  to  dismiss  the  complaint,  and  having  dismissed  the  complaint, 
he  is  bound  to  grant  a  certificate  without  any  application  for  it  having  been 
made ;  and  (temble)  he  may  grant  it  at  any  time  after  the  complaint  has  heen  dis- 
missed, even  although  in  the  absence  of  the  plaintiff;  (and  see  Coitar  y.  Uether- 
ington,  lb.,  p.  198). 

(t)  Penalty,  ttveral,  on  each  Offender. — Sureties'}. — The  penalty  in  cases  of 
aRsault  can  l>e  imposed  on  each  offender,  (Morgan  v.  Brown,  4  A.  &  E.,  515),  where 
more  than  one ;  but  the  Justices  cannot  order  them  to  enter  into  any  recognizance, 
either  with  or  without  sureties,  to  keep  the  peace  for  any  given  period,  in  addi- 
tion to  the  penalty,  for  that  would  be  a  superadded  punishment  for  the  assault, 
which  they  cannot  impose,  their  power  bemg  exhausted  by  the  infliction  of  the 
fine.     (J.  Stone's  Practice,  304). 

<z)  Recognizance'}. — A  doubt  has  been  entertained  whether  the  Justices  can  ^o 
more,  under  this  section,  than  call  upon  the  offender  to  enter  into  his  own  recog- 
nizances to  keep  the  peace,  and  this  doubt  apparently  arises  from  the  fact,  that  in 
acme  statutes  it  is  expressly  said  that,  under  certain  circumstances,  a  person  may 
be  required  to  find  sureties,  (see,  e.  g.,  17  Vic,  No.  81,  ss.  22,  23)  ;  but  it  is  appre- 
hended that  the  binding  mentioned  in  the  statute  must  mean  an  effectual  binding. 
Now,  the  only  way  in  which  a  person  can  he  hound  in  his  own  recognizance  is,  by 
entering  into  a  (supposed)  bond  to  pay  a  certain  sum  of  money,  the  condition  of 
sach  bond  being  the  performance  of  a  certain  act,  {e.  g.,  keeping  the  peace  and 
being  of  eood  behaviour  for  six  months).  If  the  condition  is  not  kept,  the  bond 
is  forfeited,  and  the  penalty  may  be  enforced  by  distress  on  the  goods  and  chattels 
of  the  obligor.  In  we  case,  however,  of  a  person  who  has  avowedly  no  goods  or 
chattels,  (as,  e.g.,  a  pauper  or  a  married  woman),  such  a  binding  by  personal  re- 
cognizances would  be  wholly  ineffectual  and  absurd.  For  the  proceedings  on 
recognizance,  see  **  Recognizance,'*^o«^  and  s.  2  of  18  Vic,  No.  9. 

(a  I  By  t,  5  of  16  Vic,  No.  17,  if,  upon  the  trial  of  an  indictment  for  these 
ofifences,  the  jury  are  not  satisfied  that  the  defendant  is  guilty  of  the  felony  charged. 
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— attempting  to  discharge  loaded  arms, — or  stabbing,  cutting,  or  wound- 
ing any  person, — with  intent  to  maim,  disfigure,  disable, — or  do  some 
grievous  bodily  harm,— or  to  prevent  the  lawful  apprehension  or  detainer 
of  any  person. 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  s.  c. ;  or  {if 
male)  h.  1.  on  roads  15 — 7  yrs. ;  (if  female)^  impr.  7 — 3  yrs.,  h.  or  1. 1. 
and  8.  c. 

Af.  16  Fie.,  iVb.  17,  s.  4.  Bail  disc. — (2)  Unlawfully  and  maliciously 
inflicting  upon  any  other  person,  either  with  or  without  any  weapon  or 
instrument,  any  grievous  bodily  harm, — or  unlawfully  and  maliciously 
cutting,  stabbing,  or  wounding  any  other  person. 

P.  Impr.,  with  or  without  h.  1.,  not  exc.  3  yrs. 

F,  1  Ftc,  c.  85,  s,  5.  Bail  disc. — (3)  Sending,  <S:c.,  explosive  sub- 
stances, &c., — or  throwing  corrosive  fluid,  &c.,  upon  any  person, — with 
intent  to  burn,  maim,  &c.    (See  9  &  10  Vic,  c.  25). 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  s.  c. ;  or  (if 
male)  h.  1.  on  roads  15 — 7  yrs. ;  (iffemale),  impr.  7 — 3  yrs.,  h.  or  1.  1., 
and  s.  c. 

F.  1  Vic,  c.  89,  s.  7.  Bail  disc, — (4)  Impeding  persons  endeavouring 
to  escape  from  wrecks. 

P.  The  same. 

F.  1  Vic,  c  87,  s.  6.  Bail  disc. — (5)  Assaulting  any  person  with 
intent  to  rob.  (If  the  offender  is  armed,  or  with  one  or  more  persons,  &c., 
see  offence  under  s.  3,  post,  "  Larceny"). 

P.  Impr.  not  exc.  3  yrs.,  h.  1.  and  s.  c. 

M.  11  Vic,  No.  30,  s.|4.  Bail  disc — (6)  Unlawfully  and  indecently 
assaulting  any  female  child  under  the  age  of  12  yrs.,  whether  with  the 
child's  consent  or  not. 

P.  H.  1.  on  roads  not  exc.  3  yrs. 

F.  lb.,  s.  5.     Bail  disc — Second  offence  (b)  is  felony. 

P.  Tr.  not  exc.  10  yrs.,  or  h.  1.  on  roads  10 — 5  yrs.,  first  3  yrs.  in 
irons,  at  discretion.     (11  Vic,  No.  34). 


they  may  find  him  guilty  of  the  misdemeanor  of  unlawfully  cutting,  stabbing,  or 
wounding,  and  he  would  be  punished  with  impr.,  with  or  without  h.  1.,  not  exc. 
3  years. 

(b)  By  8.  6  of  said  Act,  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  or  information,  and  of  the  conviction 
for  such  indecent  assault,  purporting  to  be  signed  by  the  clerk  or  other  otHcer 
having  the  custody  of  the  records  of  the  Court  where  the  offender  was  so  con- 
victed, shall,  on  proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient 
evidence  of  the  conviction,  without  proof  of  the  signature,  or  of  the  official 
character  of  the  person  appearing  to  have  signed  the  same.  Jury  are  not  to  inquire 
concerning  such  previous  conviction  until  after  they  have  inquired  concerning 
such  felony,  and  shall  have  found  such  person  guilty  of  the  same ;  and  whenever, 
in  such  indictment  or  information,  such  previous  conviction  shall  be  stated,  the 
reading  of  such  statement  to  the  jurv,  as  part  of  tlie  indictment  oi  information, 
shall  be  deferred  until  after  such  tinding  as  aforesaid  :  Provided  that  if,  upon  tlio 
trial  for  such  felony  as  aforesaid,  such  person  shall  offer  evidence  of  his  good  cha- 
racter, the  prosecutor,  in  answer  thereto,  may  give  evidence  of  such  previous 
conviction  before  such  verdict  of  guilt v  shall  have  been  returned ;  and  the  jury 
shall  then  inquire  concerning  such  previous  conviction  at  the  same  time  that  thoy 
inquire  concerning  such  felony.  (S.  6). 
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Jf.  At  Com,  Law.     Bail  disc. — (7)  Common  assault  and  battery. 

P.  Fine  and  impr.,  with  h.  1.,  if  actual  bodily  harm  occaAiooed,  (16  Yic.^ 
No.  18,  8.  28),  or  both.     (See  Arch.  Cr.  Pr.,  523). 

N.B. — The  Court  wiU  not  pass  judgment  for  an  assault  during  the  pen- 
dency' of  an  action  for  the  same  assault,    (B.  v.  Mahon^  4  A.  &  £.,  575). 

M,  9  Oeo,  IV,j  c.  31,  s,  24.  Bail  comp, — (8)  AHsaulting  and  striking 
or  wounding  any  Magistrate,  officer,  or  other  person,  in  preserving  a 
wreck. 

P.  Tr.  7  yrs.,  or  impr.,  with  or  without  h.  1.,  for  such  tenn  as  Court 
shall  award  ;  or  (if  male)  5 — 3  yrs.,  with  h.  1.  on  roads ;  (iffeniide),  impr. 
3—1  yr.,  with  h.  or  1. 1.  and  s.  c. 

M.  Ib.f  s.  25.  Bail  disc, — (9)  Assault  with  intent  to  commit  a 
felony  [or  a  rape,  or  unnatural  offence,  or  an  indecent  assault,  (16  Vic, 
No.  18,  8.  28).l 

P.  Impr.,  with  or  without  h.  1.,  not  exc.  2  yrs. ;  also,  fine  and  sureties  to 
keep  the  peace. 

Af.  11  Vic, J  No.  30,  s,  1.  Bail  disc, — (10)  Ansault  with  intent  to 
commit  a  rape,  or  with  intent  unlawfully  and  carnally  to  know  and  abuse 
any  girl  under  the  age  of  10  years. 

P.  Tr.  15 — 7  yrs. ;  or  h.  1.  on  roads  10 — 5  yrs,  of  which  the  first  three 
may  be  in  irons,  at  discretion. 

M,  9  Oeo,  IV,j  c,  31,  s,  25.  Bail  disc, — (11)  Assault  on  peace  officer 
or  revenue  officer  on  duty,  or  any  person  acting  in  his  aid. 

P.  Impr.  with  h.  1.  not  exc.  2  yrs. ;  also,  fine  and  sureties  to  keep  the 
peace. 

M.  lb.  Bail  disc, — (12)  Assault  on  any  person,  with  intent  to  resist  or 
prevent  the  lawful  apprehension  or  detainer  of  the  person  assaulting,  &c. 

P.  The  same. 

M,  lb.  Bail  disc, — (13)  Assault  in  pursuance  of  any  conspiracy  to 
raise  the  rate  of  wages. 

P.  The  same. 

If.  16  Flic.,  No.  17 J  s,  11.  Bail  disc, — (14)  Any  person  liable  to  be 
apprehended  under  16  Vic,  No.  17,  assaulting  or  offering  any  violence 
to  any  person  by  law  authorized  to  apprehend  and  detain  him,  or  to  any 
person  acting  in  his  aid  or  assistance. 

P.  Impr.,  with  or  without  h.  1.,  not  exc.  3  yrs.  (c) 

ATTEMPTS  TO  COMMIT  CRIMES,  (d) 

An  attempt  to  commit  a  felony  is  a  misdemeanor,  and  every  attempt 
(not  every  intention)  to  commit  a  misdemeanor  is  a  misdemeanor,  (^.  v. 

(c)  Apprehention  of  offenders  under  16  Vic„  JVb.  17J.  —  By  8.9,  any  person 
whatever  may  apprehend  any  person  found  committing  any  offence  against  tbe 
Act,  and  convey  him,  or  deliver  him  to  some  constable  in  order  to  his  l^ing  con- 
veyed, before  a  Justice.    And  see  g.  10,  tupra^  p.  19. 

(d)  By  16  yic.  No.  18,  s.  9,  If,  on  the  trial  of  a  person  charged  with  any  felony 
or  misdemeanor,  it  shall  appear  to  the  jury,  upon  the  evidence,  that  the  defendant 
did  not  complete  the  offence  charged,  he  is  not  to  be  acquitted,  but  tbe  jury  may 
find  him  guilty  of  the  attempt,  and  he  is  liable  to  be  punished  as  if  convicted 
upon  an  information  for  attempting  to  commit  the  particular  felony  or  misde- 
meanor charged  in  the  said  indictment. 
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Higgins^  2  East.,  8) ;  and  an  attempt  to  commit  a  statutable  misdemeanor 
is  as  much  a  misdemeanor  as  an  attempt  to  commit  a  common  law  mis- 
demeanor.    {SchofieM^s  casCy  Russ.  &  R.,  C.  C.  107). 

At  Common  Law  it  is  a  misdemeanor  to  incite  another  to  the  com- 
misHion  of  any  indictable  offence,  though  the  solicitation  does  not  succeed. 
(jR.  V.  IligginSy  2  East.,  5). 

By  3  Geo.  IV.,  c.  114,  the  Court  may  sentence  a  person  having 
attempted  to  commit  a  felony  to  "  imprisonment  with  hard  labour,  for  any 
term  not  exceeding  the  term  for  which  such  Court  may  now  imprison  for 
such  offences,  either  in  addition  to  or  in  lieu  of  any  other  punishment 
which  may  be  inflicted  on  any  such  offenders  by  any  law  in  force  before 
this  Act." 


M.  at  Com,  Law,  Bail  disc, — (1)  Attempt  to  commit  felony.  (1 
B.  J.,  314). 

P.  Fine  or  impr.,  or  both. 

M,  at  Com.  Law.  Bail  comp. — (2)  Attempt  to  have  eamal  know- 
ledge of  a  girl  under  12.     (1  B.  J.,  314). 

P.  The  same,  and  h.  1.  (16  Vic,  No.  18,  s.  28). 

M.  11  Vic.j  No.  30,  8.  3.  Bail  disc. — ^3)  Unlawfully  and  carnally 
knowing  and  abusing  any  girl  above  the  age  of  10  years,  and  under  the 
age  of  12  years. 

P.  Tr.  10 — 5  yrs.,  or  10 — 5  yrs.  h.  1.  on  roads,  and,  if  Court  think  fit, 
in  irons  for  first  3  yrs. 

N  B. — The  jury  may  acquit  of  the  offence ,  and  convict  of  the  attempt , 
and  Court  may  sentence  offender  to  h,  /.,  with  or  without  impr.,  [sic  !J  for 
not  exc,  3  yrs.  (S.  3). 

M.  at  Com.  Law.  Bail  comp. — (4)  Attempt  to  commit  misdemeanor, 
whether  statutable  or  at  Common  Law.    [R,  v.  Rodrick,  7  C.  &  R.,  795). 

P.  Fine  or  impr.,  or  both. 

ATTEMPTS  TO  MURDER,  &c. 

F.  1  Vic,  c.  85,  s.  2.  Bail  disc. — (1)  Administering  poison  or  other 
destnictivc  thing,  or  stabbing,  cutting,  or  wounding,  or  causing  bodily 
injury,  with  intent  to  commit  murder. 

P.*^  Death. 

F,  Id.,  s,  3.  Bail  disc, — (2)  Attempting  to  administer  poison,  &c., 
or  shooting  at,  &c.,  or  attempting  to  drown,  suffocate,  or  strangle,  with 
intent  to  murder. 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  s.  c. ;  or  [if 
male)  15 — 7  yrs.  h.  1.  on  roads,  of  which  the  Court  may  direct  the  first 
3  yrs.  in  irons  ;  {if  female),  1 — 3  yrs.  impr.,  with  h.  or  1. 1.  and  s.  c. 

i^.  9  &  10  Vic,  c  25,  {adopted  by  14  Vic,  JSfo.  IG),  ss.  2,  3.  4,  6.  BaU 
disc — (3)  By  the  explosion  of  gunpowder  or  other  explosive  substances, 
destroying  any  building  with  intent  to  murder,  &c.,  or  disabling,  or  doing 
grievous  bodily  harm. 

P.  The  same,  and  w.  if  a  male  under  18.    (S.  9). 
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F.  Tb.j  M.  7,  10.  Bail  disc, — (4)  Accessories  after  the  fact  under 
1  Vic.,  c.  85,  and  9  &  10  Vic,  c.  25. 

P.  Impr.,  h.  1.,  and  s.  c,  for  not  exc.  2  yrs. ;  and  w.  (if  male  under  18). 

-F.  16  Vic.,  No,  17,  s.  3.  Bail  disc. — (5)  Unlawfully  applying  or 
administering,  or  attempting  to  apply  or  administer,  to  any  other  person, 
any  chloroform,  laudanum,  or  other  stupifying  or  overpowering  drug, 
matter,  or  thing,  with  intent  thereby  to  enable  such  offender  or  any  other 
person  to  commit,  or  with  intent  to  assist  such  offender  or  any  other 
person  in  committing,  any  felony. 

P.  Tr.  life — 7  years  ;  or  impr.,  with  or  without  h.  1.,  not  exc.  3  yrs. ; 
or  (if  male)  15—5  yrs.  on  the  roads;  {if  female),  impr.  7 — 2  yrs.,  with 
h.  or  1. 1.  and  s.  c 

ATTORNEY-GENERAL. 

By  the  General  New  South  Wales  Act,  (9  G.  IV.,  c.  83,  s.  5),  the 
Attorney- General  is  invested  with  the  functions  of  a  Grand  Jury,  in 
respect  to  finding  Bills,  or  more  properly  Informations.  As  this  important 
discretion  is  now  exercised  by  him,  all  depositions,  examinations,  and 
confesfiions,  &c.,  are  to  be  forwarded  to  the  Attorney-  General's  Office.  In 
his  office,  also,  are  filed  all  proceedings  on  Coroners'  inquests,  &c.  By 
4  Vic,  No.  22,  8.  10,  the  Governor  is  empowered  to  appoint  any  officer 
or  officers,  by  whom  and  in  whose  name  all  crimes,  misdemeanors,  and 
offences  cognizable  in  the  Courts  of  General  Quarter  Sessions  in  all  parts 
of  the  colony  may  be  prosecuted;  but  nothing  herein  contained  shall 
limit  or  control  any  authority  of  the  Attorney-General.  (See  Foster, 
Dist.  Ct.  lutr.,  100) ;  and  see,  as  to  the  transmission  of  depositions,  s.  2 
of  14  Vic,  No.  43,  (Justices'  Act). 

AUCTIONEERS— LICENSED. 

11  Vic.,  No.  16,  8.  2. — "No  person  whatever,  who  at  any  time  shall 
exercise  the  trade  and  business  of  an  auctioneer  or  nellcr  by  commission 
at  any  sale  of  any  estates,  goods,  or  effects  whatever,  by  outcry,  knocking 
down  of  the  hammer,  candle,  lot,  parcel,  or  any  other  mode  of  sale  by 
auction,  or  whereby  the  highest  bidder  is  deemed  to  be  the  purchaser,  or 
who  shall  act  in  the  capacity  of  an  auctioneer  or  seller  by  commission  as 
aforesaid,  shall  deal  in,  sell,  or  put  up  to  sale  or  resale  any  estate,^  goods, 
or  effects  whatsoever,  by  public  sale,  or  by  way  of  auction,  without  pre- 
▼ioasly  having  taken  out  a  license ;"  this  license  is  to  contain  the  true 
name  and  real  place  of  abode  of  the  party  taking  out  the  same.  There 
are  two  kinds  of  licenses — General  License,  for  which  £15  is  to  be  paid, 
and  District  License,  for  which  the  fee  is  £2 ;  and  they  are  in  force  until 
the  following  first  day  of  January,  unless  forfeited.  If  the  licenses  are 
only  to  run  a  certain  part  of  the  year,  a  proportionate  part  of  the  license 
fee  is  to  be  paid.  (S.  2).  Every  applicant  for  a  license  is,  on  or  before  the 
first  Tuesday  in  November,  to  deliver  to  the  clerk,  or  person  officiating 
as  clerk,  of  Petty  Sessions  for  the  district,  &c.,  where  the  applicant 
resides,  a  notice,  in  writing,  of  his  intention  to  apply  for  the  same  ;  and 
(a.  4)  such  clerk,  &c,  shall  cause  a  list  of  the  names  of  all  such  applicants, 
together  with  their  places  of  abode,  to  be  posted  up,  on  or  before  the  third 
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Tuesday  in  November,  in  sorae  conRpicuous  place  innide,  and  also  outside, 
every  Police  Office  at  which  such  Petty  Sessions  shall  be  held,  and  shall 
keep  it  so  posted  up  until  after  the  day  of  the  annual  licensing  meeting ; 
and  (s.  5)  the  clerk  is  to  cause  notice  of  such  annual  licensing  meeting 
to  be  inserted  in  the  Oazette^  and  also  to  be  affixed  to  the  door  of  the 
Court-house,  at  least  one  calendar  month  before  the  holding  thereof.  By 
8.  6,  a  general  meeting,  to  be  called  the  "Annual  Meeting  for  the 
Licensing  of  Auctioneers,"  of  the  Justices  for  or  usually  residing  in  each 
police  district  of  the  colony,  in  which  Petty  Sessions  shall  be  held,  shall 
be  holden  in  their  respective  Court-houses,  or  usual  places  of  meeting,  on 
the  fourth  Tuesday  in  the  month  of  November,  in  every  year,  for  the  special 
purpose  of  taking  into  consideration  applications  for  such  licenses ;  and 
where  there  shall  not  be  two  Justices  resident  in  any  district,  any  one 
Justice  so  resident  shall  be  sufficient  to  constitute  a  meeting.  Such 
meetings  (s.  7)  may  be  adjourned  from  time  to  time  by  the  Justices,  pro- 
vided such  adjournments  do  not,  in  the  whole,  exceed  one  calendar  month 
from  the  day  appointed  for  such  meeting.  (S.  8).  Whenever,  at  any  such 
meeting,  or  adjournment  thereof,  two  Justices,  usually  residing  in  the  dis- 
trict, are  not  present  at  one  o'clock,  any  one  Justice  resident  in  the  district 
may  adjourn  the  meeting  for  a  week,  and  give  notice  to  all  other  such  Jus- 
tices ;  and  if  at  such  adjourned  meeting  two  Justices,  usually  resident,  &c.y 
are  not  present  at  one  o'clock,  such  Justice  may  do  all  such  things  as  the 
annual  licensing  meeting  can  do.  These  meetings  are  in  open  Court,  and 
certificates  authorizing  a  license  are  to  be  granted  to  persons  approved  by 
such  Justice  or  Justices,  or  the  majority  of  them.    (S.  10). 

The  Justices,  &c.,  are  to  transmit  to  the  Colonial  Treasurer,  or  other 
duly  appointed  person  in  that  behalf,  within  fourteen  days  after  the 
granting  thereof,  a  list,  signed  by  such  Justices,  &c.,  specifying  the  names 
and  residences  oif  all  persons  to  whom  such  certificates  have  been  granted ; 
and  (s.  12)  the  certificate  is  null  and  void,  unless  the  same,  and  the  sum 
to  be  paid  for  the  license,  be  lodged  in  the  Colonial  Treasurer's  Office,  &c., 
on  or  before  the  thirty-first  day  of  December  next  ensuing  the  annual 
licensing  meeting;  but  (s.  13)  default  in  lodging  such  certificate,  or  in 
payment  of  the  required  sum,  may  be  cured  under  certain  circumstances, 
upon  payment  of  a  fine  of  £5  within  one  calendar  month  of  the  time  limited 
for  the  payment  of  the  license  fee.  Special  licensing  meetings  may  be  (s. 
14)  convened,  where  any  injustice  or  material  injury  of  a  public  nature  will 
be  occasioned  by  delay  in  the  granting  of  a  license  under  this  Act.  (See 
16  Vic,  No.  21,  as  to  the  repeal  of  certain  sections  of  this  Act  relating  to 
duties  on  Sales,  and  also  to  Sureties). 

iSf.  11  Fic,  No.  16,  8.  23.  (e)  [Two  Justices\^{y)  Sheriff,  Under 
Sheriff,  Master  in  Equity,  or  Registrar  of  the  Courts  of  Requests  or  Small 


(e)  Every  auctioneer  selling  any  estate,  goods,  or  chattels  seized  by  the  Sheriff 
or  by  his  authority,  or  by  him  taken  for  the  benefit  of  creditors  in  execution  of 
any  judgment,  shall  specify  and  enumerate  in  the  catalogue  the  exact  sum  to  be 
levied  under  such  execution,  as  also  the  particular  estates  and  effects  to  be  sold, 
and  the  exact  amount  bid  and  offered  at  all  such  sales  respectively ;  and  the 
Sheriff,  Under-Sheriff,  the  Master  in  Equity,  and  the  Bcgistrar  of  the  Courts  of 
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Debts  Courts,  inserting,  or  saffering  to  be  inserted,  in  any  catalogue  to  be 
sabiwribed,  signed,  and  certified  under  s.  23,  (Note  e),  any  »uin  or  sums  as 
bidden  or  offered  for  any  estate,  goods,  chattels,  or  effects  whatsoever, 
other  than  such  as  were  really  and  truly  the  property  of  the  debtor,— K)r 
omitting  or  neglecting  to  certify  on  such  catalogue  the  true  sum  to  be 
levied,-— or  certifying  a  false  sum. 

P.  Fine  £20 — £5.  If  not  paid  in  6  days  after  conviction,  levied  by 
distress ;  if  not  sufficient  distress,  impr.  not  exc.  6  cal.  m.,  or  until  fine 
be  paid.    (11  &  12  Vic,  c.  43,  ss.  19,  21). 

S,  Ib.j  «.  24.  [Two  Justices]. — (2)  Any  auctioneer,  or  seller  by  com- 
misaion,  or  person  acting  in  that  capacity,  dealing  in,  selling,  or  putting 
up  to  sale  or  resale  any  estate,  goods,  or  effects  whatsoever,  by  public 
sale,  or  by  way  of  auction,  after  sunset  or  before  sunrise. 

P.  Fine  £20 — £2  :  recoverable  as  offence  (1). 

By  14  Vic,  No.  34,  all  sales  by  auction,  or  by  private  bargain  or  con- 
tract, or  otherwise,  of  any  wool,  tallow,  hides,  and  skins  actually  grown 
and  produced  in  the  colony  of  New  South  Wales,  and  of  any  other  pro- 
duce of  the  growth  of  the  said  colony,  and  of  any  sheep,  cattle,  and 
horses,  and  of  the  right  or  supposed  right  of  the  owner  of  such  sheep, 
cattle,  or  horses  to  any  demise  or  license  for  the  occupation  of  any  waste 
land  of  the  Crown  in  the  said  colony,  on  which  the  said  sheep,  cattle,  or 
horses  shall  or  may  be  depasturing,  whether  the  said  cattle,  sheep,  and 
horses,  and  the  right  or  supposed  right  of  the  owner  or  owners  thereof  to 
any  such  demise  or  license  of  any  waste  land  of  the  Crown  in  the  said 
colony  on  which  the  said  sheep,  cattle,  and  horses  shall  or  may  be  depas- 
turing, shall  or  shall  not  be  sold  at  one  and  the  same  time,  or  at  other 
and  different  times,  or  to  one  and  the  same  person,  or  to  other  and  different 
persons,  or  whether  the  right  or  supposed  right  of  such  owner  or  owners 
to  any  such  demise  or  license  shall  or  shall  not  be  given  in  to  the  pur- 
chaser or  purchasers  of  such  sheep,  cattle,  and  horses,  shall  be,  and  the 
same  are  hereby  declared  to  be,  wholly  exempt  from  the  said  rates  or 
duties  imposed  by  11  Vic,  No.  16. 

By  8.  2,  every  auctioneer  or  seller  by  commission,  or  other  person  by 
whom  such  last  mentioned  sale  or  sales  shall  be  had,  made,  or  effected, 


Bequests  and  Small  Debts  Courts  shall  sabscribe  and  sign  such  catalogue,  and 
certify  at  the  foot  thereof  that  all  and  every  the  estate,  &c.^  sold,  and  in  such 
catalogue  specified,  Ao.,  were  really  and  truly  the  property  of  the  person  against 
whom  such  judgment  was  had  and  obtained,  and  that  the  same,  and  every  part 
thereof  were  actually  seized  on  the  execution  of  the  same  judgment ;  and  this 
catalogue,  so  signed  and  certified,  the  auctioneer  shall  produce  to  the  Colonial 
Treasurer.  By  13  Vic,  No.  13,  s.  1,  the  Bailiffs  of  the  Courts  of  Requests,  and 
also  of  the  Courts  of  Petty  Sessions,  shall  have  power  and  authority  to  sell  hy 
public  auction  all  goods  and  other  property,  of  whatever  kind,  taken  by  them 
respectively  in  execution,  by  virtue  of  process,  issued  from  the  said  Courts  respec- 
tively, without  taking  out  an  Auctioneer's  license;  and  the  provisions  of  this 
section,  by  s.  82  of  22  Vic,  No.  18,  (the  District  Courts  Act),  are  extended  to 
Re^trars  and  Bailiffs  of  District  Courts  held  under  the  latter  Act,  and  to  their 
assistants.  By  s.  2  of  13  Vic,  No.  13,  all  leases  of  Crown  lands,  or  anv  property 
within  the  colony  belonging  to  the  Crown,  or  to  intestate  estates,  may  be  sold  by 
auction  by  any  Ulerk  of  the  Bench,  Chief  Constable,  or  other  peraon  duly  autho- 
riaod  in  that  bebidf  by  the  Governor,  without  taking  out  any  license. 
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shall  include  all  particulars  of  any  such  sale  in  any  account  which  he 
shall  deliver  to  the  Colonial  Treasurer,  or  at  his  office,  or  to  such  other 
person  as  shall  be  appointed  to  receive  the  accounts  of  sales  made  by 
persons  exercising  the  trade  or  business  of  auctioneers  or  sellers  by  com- 
mission, in  the  same  manner  as  is  now  required  under  the  provisions  of 
the  said  Act. 

AWARD. 

Criminal  cases  cannot  be  referred  to  arbitration ;  but  minor  offences, 
such  as  common  assaults,  libel,  trespasses,  and  the  like,  where  the  party 
has  his  remedy  by  action  aa  well  as  by  indictment,  may  be  referred. 

A  compromise  of  an  assault  coupled  with  a  riot,  and  an  obstruction 
of  a  public  officer  in  the  execution  of  his  duty,  is  not  legal,  though 
sanctioned  by  the  Judge,  because  it  is  a  matter  of  a  public  nature.  {Keir 
V.  Leeman,  6  Q.  B.,  308). 

BAIL. 

Bailing  the  Accused], — The  powers  and  duties  of  the  Justices,  as 
regards  taking  Bail,  are  defined  by  the  23rd  sec.  of  11  &  12  Vic,  No.  42, 
which  has  made  a  material  alteration  in  the  law  as  it  previously  stood. 
(Sec  10  Vic,  No.  6).  Formerly  two  Justices  were  required,  in  cases  of 
felony,  to  grant  bail,  and  in  almost  all  cases  of  misdemeanor  they  were 
bound  to  grant  it.  Now,  by  the  sec.  above  mentioned,  one  Justice  may 
grant  bail  in  cases  of  felony,  and  in  certain  specified  misdemeanors  a  dis- 
cretion is  given  to  the  Justices  whether  they  will  grant  it  or  not.  (f) 
If  they  grant  bail  at  once,  it  will  be  according  to  the  Form  (S.  1,  in  the 
Schedule  to  the  Act ;  see  Forms,  post.  Part  II.,  "  Justices "),  accom- 
panied by  the  Notice  (S.  2).  After  committal,  the  committing  Magistrate 
may  grant  bail  himself,  by  attending  at  the  prison,  and  taking  it 
according  to  the  Forms  (SS.  1  &  2) ;  or  he  may  enable  any  other  Justice 
to  take  bail  by  endorsing  on  the  warrant  of  commitment  the  following 
certificate,  (S.  3) : — 

I  horoby  certify  that  I  consent  to  the  within  named  A.  B.  being  bailed  by 
recognizance,  himself  in  and  (two)  sureties  in  eadi. 

J.  S. 

Any  Justice  attending  the  prison  may  take  bail  by  virtue  of  the  cer- 
tificate ;  but  if  the  sureties  should  feel  it  inconvenient,  or  be  unable  to 
attend  at  the  gaol,  the  committing  Justice  may  make  a  duplicate  of  the 
certificate  in  the  warrant,  on  a  separate  piece  of  paper,  thus  (S.  4) : — 

Whereas  A.  B.  was  on  the  day  of  committed  by  me  to  the 

at  ,  charged  with,  &c.  (naming  the  offence  ehortly), 

I  hereby  certify.  &c.,  as  in  the  previous  Form,  (S.  3). 

This  duplicate  being  produced  before  any  Justice  of  the  Peace  for  the 
colony,  will  enable  him  to  take  the  recognizance  of  the  surety  or  sureties 


(f)  Under  the  various  titles  in  this  book,  the  offences  where  the  Justices  have 
a  discretionary  power  are  distinguished  from  those  where  they  are  bound  to 
accept  bail. 
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in  coufoniiity  with  such  certificate ;  and  upon  snch  recognizance  being 
tranamiUed  to  the  keeper  of  the  gaol  to  whose  castodj  the  accused  has 
been  oommittedf  together  with  the  certificate  above  mentioned,  any  Justice 
of  the  Peace  attending  the  said  gaol,  to  whom  the  said  recognizance  and 
certificate  may  be  produced,  may  take  also  the  recognizance  of  the  accused 
party,  and  thereupon  order  him  to  be  discharged  out  of  custody ;  for 
whidi  purpose,  however,  he  must  lodge  with  the  gaoler  a  warrant  of 
deUveranoe,  in  the  Form  (S.  5),  as  prescribed  by  the  24th  sec.  of  the  Act. 
In  all  casea,  indeed,  the  order  of  deliverance  must  be  lodged  with  the 
gaoler,  where  the  accused  ia  bailed  by  a  JuMtice  after  his  committal  to 
gaol. 

The  object  of  the  above  section  is  to  invest  the  Magistrates  with  such 
powers  in  regard  to  bail  as  would  enable  them  to  act  after  committal  as 
well  as  befwe,  and  thus  prevent  the  necessity  of  an  application  to  the 
Judges  of  the  Supreme  Court, — an  application  always  attended  with  great 
expense  and  delay  to  the  accused.  The  course  pointed  out  to  avoid  this 
is  one  of  easy  application,  and  only  requires  the  possession  of  the  printed 
Forms  given  by  Uie  Act,  to  be  carried  into  practice  with  very  little  trouble. 
In  felonies  and  those  ofiences  particularly  specified  at  the  commencement 
of  the  23rd  sec,  it  is  certainly  discretionary  with  the  Justices  whether 
they  will  take  hail  or  not;  but  if  after  committal  bail  be  tendered,  it 
slxmld  only  be  refused  on  such  grounds  as  would  induce  a  Judge  to  refuse 
it  also,  and  not  merely  because  the  application  could  be  made  to  a  Judge. 
In  many  cases  it  is  the  fault  possibly  of  the  parties  employed  by  the 
accused  to  procure  their  discharge,  who,  instead  of  endeavouring  to  obtain 
bail  from  the  Justices  under  the  provisions  of  the  section  now  under  con- 
sideration, apply  at  once  to  the  Supreme  Court  for  a  luibeas  corpus. 
Undoabiedly  it  might  be  inconvenient  for  the  committing  Magistrate  to 
go  down  to  the  gaol  after  committal,  but  this  might  be  avoided  in  all 
cases  which  the  Magistrates  might  consider  fit  ones  for  bail,  by  their 
endorsing  on  the  warrant  of  commitment  the  certificate  previously  men- 
tioned, which  would  enable  any  other  Magistrate,  as  before  shown,  to 
take  the  required  bail.  In  what  cases  bail  should  be  taken,  and  on  what 
grounds  refused,  it  will  now  be  attempted  to  be  shown. 

ConstdercUions  m  taking  BcUl]. — ^The  object  of  taking  bail  is  simply  to 
secure  the  appearance  of  the  accused  for  the  purposes  of  his  trial,  pre- 
viously to  which  his  confinement  is  only  tolerated  for  safe  custody,  and 
not  in  reference  to  any  probability  of  his  guilt.  Neither  is  he  allowed 
bail  in  any  presumption  of  his  innocence ;  i^r  an  investigation,  indeed, 
which  has  ended  in  his  committal  for  trial,  the  presamption,  in  point  of 
Juetj  is  rather  the  other  way ;  but  he  is  allowed  bail  because  his  trial 
cannot  take  place  immediately. 

Upon  this  subject  Judge  Coleridge  thus  expressed  himself  in  a  recent 
case  : — *'  I  conceive  that  the  principle  on  ^hich  parties  are  committed  to 
prison  by  Magistrates  previous  to  trial,  is  for  the  purpose  of  ensuring  the 
certainty  of  their  appearing  to  take  their  trial.  It  seems  to  me  that  the 
same  principle  is  to  be  adopted  on  an  application  for  bailing  a  person 
committed  to  take  his  trial,  and  it  is  not  a  question  as  to  the  guilt  or 
innocenee  of  the  prisoner.  It  is  on  that  account  alonCj"  (viz.,  the  pro- 
bability of  the  accused's  appearance  to  take  his  trial),  ''  that  it  becomes 
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secessaiy  to  see  whether  the  offence  is  serious,  whether  the  evidence  is 
strong,  and  whether  the  punishment  for  the  offence  is  heavy."  (72.  v.  Scaife 
and  wife,  9  D.  P.  C,  553). 

The  view  here  taken  is  completely  borne  out  by  the  principle  of  the 
statute  of  5  &  6  W.  IV.,  c.  33,  s.  3,  which  empowered  Justices  to  admit 
to  bail  persons  charged  with  felony,  even  after  they  had  confessed  their 
guilt ;  (and  see  10  Vic,  No.  6).  The  matter,  therefore,  for  the  conside- 
ration of  the  Magistrates,  in  determining  upon  the  acceptance  of  bail^ 
where  they  have  a  discretion,  is  the  likelihood  of  the  appearance  of  the 
accused  party  to  take  his  trial ;  and  if  they  have  reason  to  think  that  he 
will  not  so  appear,  they  will  only  exercise  a  wise  discretion  in  refusing  to 
admit  him  to  bail. 

In  those  cases  where  the  accused  is  entitled  to  bail  as  a  matter  of  right, 
the  Justices  are  bound  to  grant  it,  on  being  satisfied  of  the  pecuniary 
sufficiency  of  the  sureties.  A  Magistrate  cannot,  in  such  cases,  to  use 
the  language  of  Lord  Denman,  '^  lawfully  reject  bail  at  his  own  discretion, 
nor  is  he  at  liberty,  when  bail  is  offered,  to  enter  into  an  investigation  as 
to  the  character  or  opinion  of  such  bail,  provided  he  is  satisfied  of  their 
sufficiency  to  answer  for  the  appearance  of  the  party,  in  the  amount  rea- 
sonably required  for  that  purpose."  (jB.  v.  Badger,  4  Q.  B.,  472).  The 
same  principle  was  upheld  by  Mr.  Baron  Martin,  who  held  that  it  was  no 
objection  to  the  persons  proposed  as  bail  in  a  criminal  case,  that  they  were 
indemnified  by  or  on  behalf  the  prisoner.  fR.  v.  Broome,  cited  in  Wise's 
Supt.  to  B.  J.,  p.  60).  And  see,  on  this  subject,  the  Notes  to  s.  23  of  11  & 
12  Vic,  c.  42,  PluriketVs  Australian  Magistrate's  Pocket- Book,  pp.  60,  63. 

The  summary  of  the  23rd  sec,  (as  given  in  Okes'  Synopsis^  may  be 
thus  briefly  stated  • — 

1.  That  it  is  discretionary  with  the  examining  Magistrate  whether  to 

admit  to  bail  in  all  cases  of  felony,  assaults  with  attempt  to  commit 
felony,  and  in  the  other  specified  misdemeanors,  (see  s.  23) ;  and 
in  these  cases  it  is  discretionary  with  him  whether  he  will  certify 
his  consent  to  bail  being  taken  by  another  Justice. 

2.  That,  in  other  misdemeanors  than  those  specified,  he  must  take  bail, 

if  tendered  and  sufficient ;  and,  if  the  accused  is  committed,  he 
must  certify  his  consent  to  bail. 

3.  If  the  accused  committed,  and  the  committing  Magistrate  certify 

his  consent,  where  such  consent  is  optional,  as  in  case  I,  any 
Justice,  &c.,  may  take  the  recognizances  of  the  sureties,  and  a 
visiting  Justice  of  the  gaol  take  the  recognizances  of  the  accused 
there,  and  of  his  sureties  also,  if  convenient. 

4.  If  the  accused  committed  for  the  misdemeanors  not  specified,  (as  in 

2),  a  visiting  Justice  of  the  prison,  or  any  Justice,  may  admit  him 
to  bail. 

5.  The  committing  Justice,  after  committal,  may  take  bail   for  any 

offence,  either  at  the  gaol,  or  the  sureties  for  the  accused  elsewhere, 
and  then  certify,  when  the  accused's  recognizance  may  be  taken 
by  the  visiting  Justice. 

6.  Justices  are  not  to  admit  to  bail  for  treason, — and  under  no  circum- 

stances do  they,  upon  a  charge  of  murder. 

7.  There  must  be  at  least  one  surety,  the  accused's  recognizance  alone 
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not  being  sufficient,  as  on  a  remand ;  but  it  is  usual  to  require  two 

sureties. 
8.  The  amount  of  the  recognizance  is  discretionary  with  the  Justices 

certifying,  or  (where  not  certified)  with  the  Justice  taking  the  bail ; 

but  the  recognizance  of  the  accused  himself  is  usually  double  that 

of  each  of  the  sureties. 
We  may  conclude  this  subject  by  mentioning  that  the  power  of  a 
Magistrate  to  accept  or  refuse  bail  in  cases  of  misdemeanor  is  a  judicial 
duty,  and  an  action  will  not  lie  against  him  for  refusing  to  take  bail  in  such 
cases,  without  proof  of  express  malice,  even  though  the  sureties  tendered 
are  found  by  the  jury  to  have  been  sufficient.  {Linford  v.  Fitzroy^  13 
Q.  B.,  240).  (o)  An  infant  may  enter  into  a  recognizance,  for,  in  ex 
parte  Williams,  (13  Price,  670),  it  was  held  that  infancy  was  no  ground 
for  discharging  a  forfeited  recognizance. 

Practice]. — ^The  practical  mode  of  taking  bail  is  for  the  prisoner  to 
procnie  one  or  two  responsible  sureties,  who,  together  with  himself,  become 
bound  in  a  recognizance  for  his  appearance  at  the  ensuing  Sessions  of  the 
Supreme  Criminal  Court,  Circuit  Court,  or  Quarter  Sessions,  as  the  case 
may  be.  The  amount  in  which  the  prisoner  and  sureties  should  be 
respectively  bound  is  left  to  the  discretion  of  the  Magistrates,  and  should 
be  ascertained  with  reference  to  their  relative  situations  in  life  or  property. 
Among  the  lower  classes,  it  is  usual  to  require  a  prisoner  to  be  bound  in 
£50,  with  two  sufficient  sureties  in  £25  each  ;  and,  as  to  persons  in  more 
affluent  circumstances,  the  amount  may  vary  from  £100  to  £1000  The 
Qsnal  amount  demanded  at  the  Sydney  Police  Office  is, — in  cases  of  felony, 
the  principal^  £80,  and  two  sureties,  £40  each ;  in  misdemeanors,  £40, 
and  two  sureties  in  £20  each.  Four  or  more  sureties  may  be  taken  for 
the  amount,  if  the  Justice  thinks  fit. 

The  following  Form  should  be  repeated  by  one  of  the  Magistrates,  or 
their  clerk,  to  the  prisoner  and  his  sureties  : — 

T^v,  A.  B.y  acknowledge  to  owe  to  our  Sovereign  Lady  the  Queen  the  sum  of 
Fifty  pounds^  and  yoUy  C.  D,  and  E.  F.^  also  acknowledge  to  owe  to  our 
Sovereign  Lady  the  Queen  the  sum  of  £25  each,  to  be  made  and  levied  upon 
your  respective  goods  and  chattelst  lands  and  tenements^  to  the  Queen  s  use, 
if  default  shall  be  made  in  the  condition  of  this  recognizance  ;  which  i«,  that 
you,  the  said  A.  B,,  shall  personally  appear  at  the  next  sessions  of  the 
Supreme  Criminal  Court,  ( Circuit  Court,  or  Quarter  Sessions,  as  the  case 
9iay  be),  to  be  holden  at  on  the  day  of 

next,  at  the  hour  of  ten  o*clock  in  the  forenoon,  then  and  there  to  answer  any 
Indictment  (h)  which  may  be  preferred  against  you,  the  said  A.  B.,for  the 
offence  with  which  you  now  stand  charged  ;  and  not  depart  thence  without 
leave  of  the  Court. — Are  you  severally  content  to  be  bound  f 

Notice  of  Recognizance  of  Bail  to  he  given\ — The  prisoner  and  his 
sureties  having  respectively  signified  their  assent  to  this  recognizance,  the 
former  may  be  discharged  from  custody.  Lach  person  bound,  however, 
should  have  a  notice^  containing  the  particulars  of  the  recognizance,  signed 
by  one  of  the  Magistrates,  deliverea  to  him.  (S.  2). 


(o)  This  CAM  is  ffiven  at  length,  post. 

(b)  By  13  Yic,  lio.  7,  s.5,  the  word  *'  Indictment"  includes  an  information,  in  all 
pleadinga,  civil  and  criminal. 

n  'i 
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Recognizance  forwarded  to  proper  Officer"], — The  formal  recognizance 
is  subsequently  engrossed  for  the  Magistrates'  signatures,  (Sch.,  S.  1), 
and  (in  this  colony)  transmitted  with  the  depositions,  &c.,  at  soon  as 
possible  after  the  conclusion  of  the  case,  to  the  Attorney- General. 

Clerks  of  Petty  Sessions  should  remember  that  it  is  of  the  utmost 
importance  to  the  administration  of  justice  that  there  should  be  the  least 
possible  delay  in  forwarding  the  recognizance  and  depositions. 

Power  of  the  Bail], — The  party  bailed  is  considered,  in  law,  as  in  the 
custody  of  his  sureties,  who  are  considered  as  his  keepers,  and  they  may 
therefore  re- seize,  if  they  fear  his  escape,  and  take  him  before  the  Justice 
or  Court  by  whom  he  may  have  been  committed,  and  thus  the  bail  may 
be  discharged  from  their  recognizance  ;  but  he  is  at  liberty  to  find  new 
sureties.  (2  Hale,  124,  s.  7). 

The  bail  may  thus  seize  the  person  of  the  principal  at  any  time,  (as  on 
a  Sunday),  or  at  any  place ;  and,  in  surrendering  they  can  command  the 
co-operation  of  the  Sheriff  and  any  of  his  officers,  (ex  parte  Lyne,  3 
Stark.,  132) ;  or  the  bail  may  make  a  complaint  before  a  Justice,  and 
obtain  a  warrant  of  apprehension. 

BAILEE. 
See  "  Carriers,"  "  Larceny." 

BAKER. 

8,  6  W.  IV.,  No,  1,  8.  2.  (i)  {^Two  Justices], — (1)  Any  person  know- 
ingly putting  into,  or  in  anywise  using,  in  making  bread  for  sale,  under 
any  colour  or  pretence  whatsoever,  any  alum,  or  other  mixture  in  which 
alum  is  an  ingredient,  or  any  other  mixture  or  ingredient  whatsoever, 
except  those  mentioned  in  s.  1.  (k) 

P.  Fine  £10 — £2;  to  be  recovered  either  by  distress,  under  s.  19  of 
Jervis's  Act,  or  according  to  the  procedure  of  5  W.  IV.,  No.  22.  (See 
Justices,  Recovery  of  Fines,  post,  where  s.  1  of  5  ^^'.  IV.,  No.  22,  is 
given  at  length,  and  ex  parte  Cockbum,  jpost.  Part  III).    (Note  i). 

5.  Id,,  8,  3.  {^Two  Justices], — (2)  Any  person  making  for  sale,  or 
selling,  or  offering  for  sale,  bread  of  any  other  denomination  or  size, 
excepting  French  or  fancy  bread  or  rolls,  than  the  one^  two,  or  four  pound 
loaf,  or  selling,  or  offering  for  sale,  any  loaf  which  shall  be  found  deficient 
of  its  due  weight,  when  weighed  in  the  shop  at  the  time  it  is  sold,  or 
offered  for  sale,  and  which  shall  have  been  baked  within  24  hours  next 
preceding  such  sale. 

P.  Fine  £5 — £2 ;  to  be  recovered  as  offence  (1). 


(i)  Information,  Appeal,  ^e."] — The  complaint  must  be  made  within  48  honrg 
next  after  the  offence  snail  have  been  committed.  When  the  penalty  exceeds  £o, 
there  is  an  appeal  in  the  manner  provided  by  5  W.  FV.,  No.  22.   (See  "  Appeal "). 

(k)  6  W.  IV.,  No.  1,  8.  1,  provides  that  all  bread  for  sale,  &c.,  shall  be  made  of 
flour  or  meal  of  wheat,  barley,  rye,  oats,  buckwheat,  Indian  com,  peas,  beans,  rice. 
r>r  potatoes,  or  any  of  them ;  and  with  any  common  salt,  pure  water,  eggs,  milk, 
barm,  leaven,  potatoes,  or  other  yeast. 
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N.B. — The  proof  of  9uch  baking  having  been  within  24  hours  lies  on  the 
defendant, 

S.  Id.y  s.  7.  [Two  Justices'], — (3)  Any  person  making  for  sale,  or 
selling,  or  exposing  for  sale,  any  household  wheaten  bread,  or  any  mixed 
breadj  without  being  respectively  marked  H  and  M.  (l) 

P.  Fine  10s.  for  every  pound  weight  of  such  bread ;  to  be  recovered  as 
offence  (1).   (Note  i). 

S.  Id. J  8.  8.  [Two  Justices,"] — (4)  Any  person  exercising  or  employed 
in  the  trade,  &c.,  of  a  baker,  making  or  baking  any  bread,  rolls,  or  cakes 
of  any  sort  or  kind  on  Sunday,  or  any  part  thereof, — or  selling,  or  exposing 
for  sale,  on  Sunday,  any  breiad,  roUrf,  or  cakes  of  any  kind,  except  before 
10  a.m.,  and  between  1  and  2  p.m., — or  baking  or  delivering,  or  permitting 
to  be  baked  or  delivered,  any  meat,  pudding,  pie,  tart,  or  victuals  at  any 
time  on  Sunday  after  2  p.m.,— or  in  any  other  manner  exercising  the  trade 
or  calling  of  a  baker,  or  being  engaged  or  employed  in  the  business  thereof^ 
on  Sunday,  except  so  far  as  may  be  necessary  in  setting  and  superin- 
tending the  sponge  to  prepare  the  bread  or  dough  for  the  following  day's 
baking ;  or  any  person  bringing  or  taking  from  any  bakehouse  any  meat, 
podding,  pie,  tart,  or  victuals  during  the  time  of  Divine  service,— K)r 
making  any  sale  or  delivery  allowed  by  this  sec,  except  in  their  bakehouse 
or  shop. 

P.  Fine  £3 — £1 ;  to  be  recovered  as  offence  (1). 

N.B. — Conviction  must  be  within  two  days  of  the  ojffence,  under  this 
section, 

5L  /i.,  «.  9.  [Two  Justices], — (5)  Any  baker  or  seller  of  bread 
neglecting  to  fix  a  correct  beam  and  scales,  or  to  provide  and  keep  for 
hm  tire  r^;ulated  weights  or  other  sufficient  balance,  or  refusing  to  weigh 
any  loaf,  &c.,  purchased  in  his  shop,  in  the  presence  of  the  party  requiring 
the  same. 

P.  Fine  £5 — £1 ;  to  be  recovered  as  offence  (1).    (Note  i) 

8.  Id.j  s,  10.  [Two  Justices], — (6)  Any  baker,  seller  of  bread,  jour- 
neyman, servant,  or  other  person  employed  by  such  baker,  &c.,  carrying 
oat  or  delivering  any  such  bread  in  any  cart,  &c.,  drawn  by  a  horse  or 
other  animal,  without  being  provided  with  proper  weights^  or  other  suffi- 
cient balance,— or  at  any  time  refusing  to  weigh  any  bread  purchased  of 
him,  or  delivered  by  his  journeyman,  &c.,  in  the  presence  of  the  person 
porchaiting  or  receiving  the  same. 

P.  Fine  £5— £1,  by  baker  or  seller ;  to  be  recovered  as  offence  (1). 

8,  Id.^  s.  11.  [One  Justice], — (7)  If,  on  weighing  any  bread  which 
shall  be  found  by  any  Justice,  or  any  Examiner  of  weights  directed  by 
any  Justice,  or  any  constable  authorized  by  warrant  upon  entering,  &c., 
and  searching,  &c.,  for  the  same,  and  which  shall  have  been  baked  within 

(l)  Standard  wheaten  bread  (s.  4)  is  all  bread  made  of  the  flour  of  wheat,  which 
floor,  without  any  mixture  or  division,  shall  be  the  whole  produce  of  the  grain, 
the  bran  or  hall  thereof  only  excepted,  aod  which  shall  weigh  two-third  parts  of 
the  weight  of  the  wheat  whereof  it  is  made.  S.  6,  All  wheaten  bread  made  for  sale 
of  any  meal.  ^.,  of  inferior  quiUity  to  that  used  for  standard  wheaten  bread,  is 
household  wheaten  bread,  and  is  to  be  marked  with  a  large  Koman  H ;  and  all 
bread  made,  wholly  or  partially,  of  any  other  than  wheat,  <bc.,  is  mixed  bread,  and 
to  be  marked  M,  (s.  6). 

D  3 
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24  hours  next  preceding  the  time  of  being'  so  searched  for  and  tried, — 
any  deficiency  be  found  in  its  due  weight,  on  the  average  of  the  whole 
weight  of  all  the  loaves  of  bread  of  the  Bame  denomination  or  size  which 
shall  be  then  and  there  found,  and  which  shall  have  been  baked  within 
24  hours  as  aforesaid,  on  view  of  any  such  Justice,  or  upon  proof  on 
oath  of  the  party  weighing  the  same. 

P.  Fine  Ss.  for  every  ounce  of  bread  so  fouud  deficient ;  recoverable  as 
in  oflFence  (1). 

N.B. — In  case  of  dispute,  the  proof  of  such  bread  not  being  baked 
within  24  hours,  shall  be  on  such  baker  or  seller  ;  and  any  Justice,  Ex^ 
aminer,  or  constable  may  seize  all  such  loaves  as  shall  be  found  deficient^ 
and  such  Justice  may  dispose  thereof  There  shall  be  nojine^  or  seizure,  if 
it  shall  be  proved  by  the  oath  of  any  respectable  housekeeper  that  such 
deficiency  arose  from  some  unavoidable  accident  in  baking  or  otherwise,  or 
was  occasioned  by  some  contrivance  or  confederacy  to  injure  the  accused, 

S.  Id,,  s.  12.  [Two  Justices']^ — (8)  Any  person  putting  into  any  corn, 
meal,  or  flour  which  shall  be  ground,  dressed,  bolted,  or  manufactured  for 
sale,  any  ingredient  or  mixture  whatever,  not  being  the  real  and  genuine 
produce  of  the  corn  or  grain  which  shall  be  so  ground, — or  knowingly 
selling  or  offering  for  sale,  either  separately  or  mixed,  any  meal  or  flour 
of  one  sort  of  corn  or  grain  as  the  meal  or  flour  of  any  other  sort  of  com 
or  grain,  or  any  ingredient  whatsoever,  mixed  with  the  meal  or  flour  so 
sold  or  oflered  or  exposed  for  sale. 

P.  Fine  £20 — £5  ;  to  be  recovered  as  offence  (1).    (Note  i) 

N.B. — This  does  not  apply  to  any  ingredient,  ^c,  employed  for  cleansing 
or  preserving  such  com,  ^*c.,  from  smut,  &c.,  so  that  every  ingredient  so 
used  be  carefully  and  effectually  removed  from  such  com^  (Sec,  before  the 
same  be  ground,  (m) 

S,  Id.,  s.  14.  [One  Justice"], — (8)  Any  miller,  mealman,  or  baker,  in 
whose  house,  mill,  shop,  stall,  bakehouse,  bolting-house,  pastry  warehou<<e, 
oat-house,  ground,  or  possession,  any  ingredient  or  mixture  shall  be 
found  which  shall,  after  due  examination,  be  adjudged  by  any  Justice 
of  the  Peace  to  have  been  deposited  there  for  the  purpose  of  being  used 
in  adulterating  the  purity  or  wholesomeness  of  any  meal,  flour,  dough, 
or  bread. 

P.  {1st  offence)  not  exc.  £2  ;  (2nd  offence)  £5  ;  (subsequent  offences) 
£10  ;  recoverable  as  offence  (1).     (Note  i) 

N.B. — Secus,  if  it  appear  to  the  satisfaction  of  any  such  Justice  that 
such  ingredient  or  mixture  was  so  deposited  without  the  knowledge  and 
privity  oj  the  accused, 

S,  Id,,  s,  15.  [Two  Jtts^ice^].— (10)  Any  person  wilfully  obstructing 
or  hindering  any  such  search  as  hereinbefore  authorized,  or  the  seizure  of 
any  meal,  flour,  dough,  or  bread,  or  of  any  ingredient  or  mixture  which 
shall  be  found  on  any  such  search,  and  which  shall  be  deemed  to  have 
been  lodged  with  an  intent  to  adulterate  the  purity  or  wholesomeness  of 


(m)  Search  TTarran^ -^-Bakers*  shops,  &c.,  may  be  searched  for  adulterated 
flour,  or  bread,  or  ingredients  for  adulterating  the  same,  either  by  a  Justice,  or 
constable  authorised  by  warrant ;  and  any  found  may  be  seized,  and  disposed  of 
as  the  Justice  may  adjudge.   (S.  13). 
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anj  meal,  floor,  dongh,  or  bread,  or  wilfully  opposing  or  resisting  any 
such  search  being  made,  or  the  carrying  away  any  such  ingredient  or 
mixture,  or  any  meal,  flour,  dough,  or  bread  which  shall  be  seized  as 
being  adulterated,  or  as  not  being  made  pursuant  to  this  Act. 
P.  Fine  not  exc.  £10 ;  to  be  recovered  as  offence  (1).    (Note  i) 

BANKING  COMPANIES. 

The  Banking  Companies'  Act  (4  Vic,  No.  13)  must  be  referred  to,  to 
find  out  the  regulations  which  the  Legislature  has  prescribed  for  such 
institutions  in  New  South  Wales  and  its  Dependencies.  S.  9  provides 
that  the  oaths  required  to  be  taken  under  that  Act  may  be  taken  before 
any  Justice ;  and  any  director,  manager,  cashier,  or  clerk,  taking  a  false 
o«th,  shall  be  liable  to  the  penal  consequences  of  perjury. 

BASTARD. 

See  "  Wives." 

A  Bastard  is  a  person  begotten  and  born  out  of  lawful  matrimony  :  the 
child  of  a  woman  who  has  never  been  married  is  a  bastard ; — the  child  of 
a  woman  whose  marriage  is  unlawful  and  void  is  a  bastard ;  as,  for 
instance,  where  the  person  to  whom  she  was  married  had  at  the  same  time 
another  wife  living ;  in  such  case,  the  children  of  the  second  marriage 
are  bastards,  whether  bom  during  the  lifetime  or  after  the  death  of  the 
first  wife ; — a  child  bom  of  a  widow  at  such  a  time  after  the  husband's 
death  that  the  husband  could  not  have  been  the  father  of  it,  is  a  bastard. 
But>,  though  the  usual  period  of  gestation  is  nine  months,  it  is  not  in- 
variable, and  if  the  child  be  born  within  a  few  days  of  that  time,  it  is 
legitimate.  If  a  woman  be  married  at  the  time  the  child  is  born,  the 
child  is  legitimate,  although  it  was  begotten  before  marriage.  Lord 
Langdale,  (in  Hargrave  v.  Hargrave^  9  Beav.,  552),  has  lately  laid  down, 
'^  A  child  bom  of  a  married  woman  is  presumed  to  be  legitimate,  and  this 
presumption  is  not  to  be  rebutted  by  circumstances  which  only  create 
doubt  and  suspicion ;  but  it  may  be  wholly  removed  by  shewing,  (1), 
husband's  incompetence  ;  (2),  entire  absence  ;  (3),  entire  absence  at  the 
time  when  the  child  must  in  course  of  nature  have  been  begotten  ;  (4), 
or  shewing  that  he  was  present  under  such  circumstances  as  afford  clear 
and  satisfactory  proof  that  there  was  no  sexual  intercourse  ;  such  evidence 
as  ibis  puts  an  end  to  the  question,  and  establishes  the  illegitimacy  of 
the  child  even  of  a  married  woman  ;  but  in  cases  where  opportunity  of 
sexual  intercourse  occurred,  and  in  which  any  one  or  two,  or  more  men 
may  have  been  the  father,  whatever  probabilities  may  exist,  no  evidence 
can  be  admitted  to  show  that  any  other  man  than  the  husband  may  have 
been,  or  probably  was,  the  father  of  the  wife's  child." 

By  4  Vic,  No.  5,  s.  7  (n),  Complaint  on  oath  may  be  made,  (either  by 
the  mother,  or  any  reputable  person  on  her  behalf),  in  case  of  the  deser- 


(9)  By  s.  2,  the  complaints  under  this  statute,  except  those  under  s.  9,  are  to  be 
heard  by  two  Justices. 
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tion  (o)  by  any  father  of  his  child  or  children,  or  where  any  child  shall 
have  bev3n  left  by  the  father  without  adequate  means  of  support ;  and  the 
like  proceedings  (p)  maybe  thereupon  taken  (see  "Wives,  Deserted*) 
against  the  father,  and  such  inquiry  be  had  touching  his  ability  to  main- 
tain such  child,  &c.,  and  the  like  orders  respectively  be  made,  &c.,  as  in 
the  case  of  desertion  of  a  wife.  (A  Form  of  Order  is  given,  post^  Part  1 1). 

By  8.  8,  The  preceding  section  shall  extend  to  and  include  illegitimate 
children  as  well  as  children  bom  in  wedlock  :  Provided  that  uo  man  shall 
be  taken  to  be  the  father  of  any  illegitimate  child  upon  the  oath  of  the 
inother  only  :  Provided,  also,  that  in  every  cAse  where  it  shall  appear  to 
the  Justices  that  the  mother  of  an  illegitimate  child  is  able  to  contribute 
to  its  support,  they  may  direct  that  she  shall  so  contribute  as  well  as  the 
father,  in  such  proportions  respectively,  and  in  such  manner,  as  such 
Justices  shall  think  fit ;  and  if,  in  any  8uch  case,  it  shall  appear  that  the 
mother  only  is  of  such  ability,  the  Justices  may  make  an  order  in  respect 
of  her  alone,  (q) 

By  s.  9,  the  Justice's  by  whom  any  order  shall  have  been  made  under 
the  Act,  touching  the  support  of  any  wife  or  child,  or  any  other  two 
Justices  from  time  to  time  in  a  summary  way,  (with  or  without  any  appli- 
cation for  that  purpose),  may  make  such  orders,  in  writing,  as  they  may 
think  necessary  for  better  securing  the  payment  and  regulating  the 
receipt  of  the  allowance  directed  for  such  wife's  or  child's  support,  or  for 
investing  and  applying  the  proceeds  of  the  goods  or  rents,  if  any,  directed 
to  be  sold  or  collected,  or  for  ensuring  the  due  appropriation  of  such 
allowance  to  the  bond  fide  purposes  of  maintenance,  or  for  causing  the 
child  to  be  properly  brought  up  and  educated ;  and  ant/  one  Justice  may 


(o)  Evidence  of  Deteriioni, — Section  7  of  22  Vic,  No.  6,  provides  that  where 
any  husband  shall  have  (quitted  his  wife,  or  any  parent  his  or  her  children  or  child, 
for  a  period  exceeding  sixty  days,  during  seven,  at  the  least,  of  which  such  wife 
or  children  or  child  shall  have  been  left  by  him  or  her  without  means  of  support, 
such  husband  or  parent  shall  prima  facte  be  deemed  to  have  unlawfully  deserted 
his  wife  or  ohildron  or  child :  JProvided  that  nothing  in  this  section  shall  prevent 
the  Justices  from  adjudging  the  fact  of  desertion  on  other  evidence,  or  on  proof  of 
abandonment  for  a  less  period  than  sixty  days,  if  thev  shall  think  fit ;  and,  by  s. 
8,  the  wife  and  husband  are,  in  all  proceedings  under  this  Act,  (22  Vic,  No.  5,  and 
4  Vic,  No.  5),  competent  and  compellable  to  give  evidence  on  his  or  her  behalf^ 
and  for  or  against  each  other. 

(p)  A  summons  is  to  issue,  directing  the  offender  to  appear  before  two  Justices  ; 
or,  on  proof  on  oath,  a  warrant  to  compel  such  appearance,  (s.  1 ) ;  and  by  s.  2  of 
22  Vic,  No.  6,  every  summona  issued  under  4  Vic,  No.  5,  (the  above-mentioned  Act), 
may  be  served  personally,  or,  if  he  or  she  cannot  be  found,  at  the  last  or  most 
usual  known  place  of  residence ;  and  the  party  serving  such  summons  may  make 
affidavit  of  the  servioe  thereof^  stating  therem  the  mode,  and  time,  and  place  of 
such  service,  (and,  if  notpersonally,  that  the  defendant  cannot  be  found),  before 
any  Justice ;  and  such  affidavit  may  be  received  by  the  Justices  investigating  the 
case  as  sufficient  proof  of  due  service  of  the  summons,  if  they  shall  think  fit ;  and 
such  Justices  may  thereupon  proceed  ez  parte,  or  may  issue  a  warrant  to  appre- 
hend the  defendant. 

(q)  Release'], — It  sometimes  happens  that  the  putative  father  has  already  paid 
a  sum  in  gross,  or  given  a  bond  for  securing  a  weekly  payment,  or  an  agreea-upon 
amount,  and  that  the  woman  hat  executed  a  release  of  all  claims.  It  is  conceived 
that,  as  the  order  of  maintenance  enures  for  the  benefit  ot'  the  child,  such  a  release 
is  altogether  void  and  inoperative.    (See  Slone*a  M,,  88). 
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at  maj  timey  m  a  rommaiy  way,  inquire  into  the  disobedience  or  alleged 
didobedienoe  o^  or  non-  compliance  with,  any  auch  order,  or  any  order  of 
Quarter  Sessions  nnder  s.  11,  and  for  that  purpose  may  summon,  &c., 
parties  and  witnesses,  and  enforce  compliance,  &c.,  either  by  committal 
of  the  offending  party  until  compliance,  or  by  fine  of  not  less  than  £5, 
and  not  exceeding  £50.   (And  see  s.  12  of  22  Vic,  No.  6). 

By  8.  10,  the  procedure  is  to  be  according  to  the  Summary  Jurisdiction 
Act,  (5  W.  IV.,  No.  22).  Bastardy  cases  are  expressly  excluded  from 
the  operation  of  Jervis's  Act  by  s.  35  of  11  &  12  Vic,  No.  43 ;  and  as 
DO  power  of  distress  or  imprisonment  is  given  to  enforce  the  payment  of 
the  fine  under  s.  9,  the  case  would  otherwise  fall  within  the  Chief  Justice's 
opinion  in  ex  parte  Cockbum.  On  these  points  see  *^  Justices,  Recovery 
of  Fines,"  where  s.  1  of  5  W.  IV.,  No.  22,  is  given  in  full ;  see  also 
**  Abattoir,"  ante^  p.  1,  and  "  Wife,"  post 

By  8.  11,  Quarter  Sessions  may  modify  orders,  whether  appealed 
against  or  not,  and  for  that  purpose  every  order  made  by  any  two  Justices 
under  this  Act  shall  be  transmitted  by  such  Justices,  under  their  hands 
and  sealii,  to  the  Clerk  of  the  Peace  of  the  district,  within  twenty  days 
next  afier  the  making  of  such  order. 

By  8.  16,  the  amount  of  every  fine  imposed  under  this  Act  shall  be 
appropriated,— one  moiety  thereof  as  the  Justice  in  his  discretion  may 
direct,  either  wholly  for  the  use  of  the  wife  or  child  in  respect  of  whose 
mainteoance  the  original  order  shall  have  been  made,  or  partly  for  that 
use,  and  partly  for  the  use  of  the  informer  or  prosecutor ;  and  the  other 
moiety  to  the  Colonial  Treasurer. 

N.  li. — The  fine  mentioned  in  this  section  is  the  one  provided  by  s.  ^  to 
he  imposed  on  non-compliance  with  an  order. 

By  22  Vic,  No.  6,  s.  1,  any  Justice,  being  satisfied  on  oath  that  any 
diild  has  been  deserted  by  its  father  or  mother,  &c.,  or  that  any  father,  &c., 
18  aboat  to  remove  from  die  colony,  or  to  remote  parts  within  the  same,  to 
defeat  the  provisions  of  the  above-mentioned  Act,  or  any  order  made  in 
pnrmaoee  thereof^  or  of  this  Act,  may  issue  a  warrant  for  the  apprehension 
of  Buch  party. 

By  8.  2,  affidavit  of  service  of  summons  sufficient  to  proceed  ex  parte, 
(See  note  (n)  ante). 

Bj  8.  3,  when  an  order  is  made  for  maintenance.  Justices  may,  if  they 
think  fit,  immediately  on  pronouncing  their  decision,  require  the  defendant 
to  enter  into  a  recognizance,  with  sureties,  for  the  due  performance  of  such 
order ;  and  in  default  of  his  or  her  immediately  entering  into  such  recog- 
nJKance,  with  such  sureties  as  the  Justices  require,  the  Justices^  may 
eommit  such  defendant  to  gaol,  there  to  remain  until  such  recognizance 
shall  have  been  entered  into,  or  the  said  order  complied  with  :  Provided 
always  that  no  such  recognizance  or  committal  shall  extend  over  a  longer 
period  than  twelve  calendar  months. 

By  a.  11,  in  respect  of  every  child  for  whose  maintenance  an  order  is 
made  under  4  Vic,  No.  5,  any  two  Justices,  with  the  consent  of  tJie 
mother,  if  to  be  found,  or  vrithont  the  consent  of  either  parent,  if  the  child 
be  without  means  of  support,  or  the  parent  having  the  care  thereof  be  of 
vicious  and  abandoned  character,  or  an  habitual  drunkard,  may  cause 
such  child  to  be  placed  in  the  Destitute  Children's  Asylum,  or  any  other 
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public  establishment  approved  of  by  them,  the  directors  or  managers  of 
which  shall  be  willing  to  receive  such  child,  there  to  remain,  subject  to 
the  by-laws  and  rules  and  regulations  of  the  institution,  and  thereupon 
and  thereafter,  from  time  to  time,  the  same  or  any  other  two  Justices  may, 
by  order  or  orders,  in  writing,  direct  the  allowance  for  such  child's  main* 
tenance  to  be  paid  to  some  ofEcer  of  such  institution,  and  may,  for  that 
purpose,  exercise  all  the  powers  given  to  Justices,  or,  in  certain  cases,  to 
one  Justice,  by  s.  9  of  4  Vic,  No.  5.     (See  "  Wives"). 

By  3.  12,  the  power  given  to  the  Court  of  Quarter  Sessions  by  s.  11  of 
4  Vic,  No.  5,  of  varying  an  order  for  maintenance  either  of  the  wife  or 
of  any  children  or  child,  may,  upon  the  application  either  of  the  wife 
or  any  such  child,  or  of  the  husband  or  parent,  be  exercised  from  time  to 
time  by  any  two  Justices :  Provided  that  notice  of  every  such  application 
be  given,  before  the  adjudication,  to  all  parties  to  be  affected  thereby,  in 
such  manner  as  such  Justices  shall  direct. 


M.  22  Fic,  No,  6,  a.  9.  Bail  comp. — (1)  Any  parent  wilfully,  and 
without  lawful  or  reasonable  cause  or  excuse,  deserting  any  of  his  children 
under  the  age  of  16  years,  and  leaving  such  child  without  means  of  sup- 
port, such  parent  being  able  to  maintain  such  child.  (Note  o). 

P.  Impr.  not  exc.  12  cal.  m. 

BATHING. 

See  "  Indecency." 

It  is  indictable  for  a  person  to  bathe  in  an  indecent  manner  near  a  high- 
way or  place  publicly  resorted  to,  or  in  any  part  of  a  public  river.  B.  J. ; 
and  see  "  Police"  (2  Vic,  s.  21),  post,  and  17  Vic,  No.  25,  s.  16. 

BENEVOLENT  AND  BENEFIT  SOCIETIES. 

See  3  W.  IV. ;  4  Vic,  No.  3  ;  17  Vic,  No.  26 ;  7  Vic,  No.  10 ; 
11  Vic,  No.  10. 

BAWDY  HOUSE. 

See  "  Disorderly  House." 

BIGAMY. 

Bigamy  or  Polygamy  is  where  a  man  marries  a  plurality  of  wives,  or 
a  woman  a  plurality  of  husbands.  The  first  wife  or  husband  is  not  a 
competent  witness  to  prove  the  first  marriage,  since  neither  can  be 
a  witness  in  the  other's  case ;  but  the  second  is,  because  the  second  mar- 
riage, in  law,  is  no  marriage  at  all. 

A  woman  was  convicted  on  an  indictment  for  bigamy.  It  appeared 
that  her  first  husband  had  been  continually  absent  from  her  for  seven 
years  next  preceding  the  second  marriage,  on  which  occasion  she  repre- 
sented herself  as  a  single  woman,  and  was  married  by  her  maiden  name. 
The  jury,  being  asked  to  consider  whether  she  knew  her  husband  to  be 
alive  at  the  time  of  the  second  marriage,  and,  if  not,  whether  she  had  the 
means  of  acquiring  the  knowledge,  found  that  they  had  no  evidence  of 
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her  knowledge,  but  were  of  opiDion  that  she  had  the  means  of  acquiriug 
the  knowledge,  if  she  had  chosen  to  make  use  of  them. — Held  that  upon 
that  finding  the  conviction  could  not  be  sustained.  (26  L.  J.  M.  C,  7, 
B.  V.  Briggg). 

F.  9  O.  IV.J  e,  31,  8,  22.  Bcul  disc. — (1)  Married  person  marrying 
another  in  the  lifetime  of  the  former  husband  or  wife,  whether  the  second 
marriage  took  place  either  in  England  or  elsewhere ; — a  person  coun- 
selling, uding,  or  abetting  offender. 

P.  Tr.  7  yrs. ;  or  impr.,  with  or  without  h.  1.,  not  exc.  2  yre. ;  or  (if 
maU)  5—3  yrs.  h.  1.  on  roads ;  (if female)^  impr.  3 — 1  yr.,  h.  1.  and  s.  c. 

N.B. — This  does  not  extend  to  a  person  marrying  a  second  time,  whose 
husband  or  wife  shaU  have  been  continually  absent  from  such  person  for 
seven  years  then  last  past,  and  shall  not  have  been  known  by  such  person 
to  be  Umng  within  that  time.  (Sec.  22). 

BILLIARDS. 
See  "  Publican." 

Bj  8.  36  of  Licensed  Publicans'  Act,  (13  Vic,  No.  29),  on  application 
being  made  to  any  Bench  of  Magistrates,  of  whom  the  Police  Magistrate* 
if  there  be  such,  shall  be  one,  may  grant  a  written  permission  to  any 
lieensed  person  to  allow  the  game  of  Billiards  to  be  played  in  his  or  her 
licensed  house,  on  any  day  except  Sunday,  Christmas  Day,  or  Good 
Friday,  on  payment  of  £10  in  addition  to  the  license  fee,  and  also  to  the 
£10  paid  for  the  dispensing  with  the  restrictions  in  respect  to  closing, 
under  s.  48. 

BLASPHEMY  AND  PROFANENESS. 

All  Blasphemies  against  God,  as  denying  his  being  or  providence, — 
all  contumelious  reproaches  of  our  Lord  Jesus  Christ, — all  profane  scof- 
fing at  the  Holy  Scriptures,  or  exposing  any  part  of  them  to  contempt  or 
ridicule, — impostures  in  religion,  or  falsely  pretending  to  extraordinary 
commissions  from  God, — are  misdemeanors.  (1  E.  P.  C,  3).  It  is  not 
lawful  even  to  publish  a  correct  account  of  the  proceedinge  in  a  Court  of 
Jnstice,  if  it  contains  matter  of  a  scandalous,  blasphemous,  or  indecent 
nature.  (R.  v.  Carlisle^  3  B.  &  A.,  167).  The  general  law  as  to  this 
offence  is,  that  it  is  illegal  to  write  against  Christianity  in  general ;  or 
to  write  against  any  one  of  its  evidences  or  doctrines,  so  as  to  manifest 
a  maUcums  design  to  undermine  it  altogether.  But  it  is  not  illegal  to 
write  with  decency  on  controversial  points,  whereby  it  is  possible  some 
articles  of  belief  "may  be  affected.  The  Act  of  9  W.  III.,  "For  the 
more  effectual  suppressing  of  Blasphemy  and  Profaneness,"  is  referred 
to  and  recognized  in  the  Proclamation  read  at  the  opening  of  Assizes 
in  this  Colony. 

BOATMEN— LICENSED— (of  Sydney). 
See  "  Police  Act,"  (4  W.  IV.,  Na  7  ). 
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BREWERS— LICENSED. 

See  "  Publican,"  "  Distillbb." 

S.  14  Vic,  No.  4,  $.  1.  (r)  [Two  Justices']. — (1)  Any  public  brewer  or 
maker  of  ale,  beer,  or  porter  for  sale,  naing,  or  oausing,  or  permitting  to 
be  used  in  the  brewing  thereof,  or  putting  into  or  mixing  with  such  ale, 
beer,  or  porter,  or  the  worts  thereof,  respectively,  any  vitriol,  cocculus  in- 
dicns,  nux  vomica,  tobacco,  opium,  aloes,  copperas,  fava  amara,  or  any 
extract  or  preparation  thereof  respectively,  or  any  other  deleterious  or 
poisonous  substance  whatever. 

P.  Fine  £200  :  to  be  recovered  by  distress.  In  default  of  sufficient 
distress,  impr.  at  the  nearest  gaol  for  not  exc.  6  cal.  m.,  to  be  computed 
from  time  of  arrest  only,  (/(i.,  s.  7,  and  11  &  12  Vic,  c.  43,  ss.  19  &  21). 
All  such  ale,  &c.,  shall  be  forfeited,  and  shall  and  may  be  seized  by  any 
Inspector  of  Distilleries  or  Officer  of  Customs,  (s) 

S.  Ib.y  8.  3.  [Two  Justices'], — (2)  Any  brewer  or  retailer  of  ale,  beer, 
or  porter  having  any  such  poisonous  substances  in  his  possession,  other- 
wise than  for  medicinal  purposes,  (the  proof  of  which  lies  on  such  brewer). 

P.  Fine  £50 :  to  be  recovered  as  offence  (1).  All  such  vitriol,  &c., 
shall  be  forfeited,  and  shall  and  may  be  seized  by  any  Inspector  of  Dis- 
tilleries or  Officer  of  Customs.  (Note  s). 

S,  lb. J  8.  4.  [Two  Justices']. — (3)  Any  person  knowingly  selling, 
disponing  of,  sending,  or  delivering  to  any  brewer  or  retailer  of  ale,  beer, 
or  porter,  any  vitriol,  cocculus  indicus,  nux  vomica,  tobacco  juice,  opium, 
aloes,  copperas,  fava  amara,  or  any  extract  or  preparation  thereof,  respec- 
tively, otherwise  than  for  some  medicinal  purpose,  (the  proof  whereof  lies 
on  such  person  selling,  &c.) 

P.  Fine  £50  :  to  be  recovered  as  offence  (1).  (Note  s). 

8.  lb.,  8.  5.  I  Two  Justices'], — (4)  Any  merchant,  licensed  victualler, 
hpirit  dealer,  or  any  other  person  whosoever,  knowingly  selling  or  disposing 
of  any  ale,  beer,  or  porter,  in  which  there  shall  be  any  vitriol,  &c. 

P.  Fine,  £50  :  to  be  recovered  as  offence  (1).  (Note  s) 

8.  Id.,  8.  9.  [^Two  Justices]. — (5)  Any  witness,  being  duly  summoned, 
and  not  attending  at  the  time  and  place  mentioned  in  such  summons  ;  or 
having  attended,  and  refusing  to  be  sworn,  or  to  answer  any  legal  question 
put  to  him,  without  alleging  sufficient  excuse  for  such  refusal,  allowed  by 
the  adjudicating  Justices. 

P.  Fine  not  exc.  £20  :  to  be  recovered  as  offence  (1).  Note  (s)  See, 
post,  "  Witness." 

^.19  Fic,  No,  19,  5. 2.  [^Two  Justices] — (6)  Any  dealer  in  spirituous 
or  fermented  liquors,  licensed  publican,  or  any  other  person  knowingly 
having  in  his  possession  any  spirituous  or  fennented  liquors  so  adulterated 


(b)  Inspectors  of  Distilleries  and  Customs  Officers  may  inspect  any  public 
brewery,  or  the  utensils  therein,  at  all  times,  and,  if  necessary,  invoke  the  aid  of 
the  police.  (8.  6). 

(s)  The  Information  under  this  Act  must  be  in  writing ;  the  conviction  within 
3  cal.  m.  after  the  commission  of  the  offence  complained  of. 

The  question  as  to  what  class  of  cases  in  this  Colony  is  excluded  by  s.  35  of  11 
&  12  Vic,  c.  43,  from  the  operation  of  Jervis's  Act,  is  considered, /70<^  in  the  first 
Note  to  **  Distilleries." 
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as  aforesaid ;  or  any  sach  dealer  or  publican  knowingly  having  in  his 
possession,  otherwise  than  for  a  lawful  purpose,  any  poisonous,  deleterious, 
or  pernicious  substance. 

P.  Fine  not  ezc.  £100 ;  and  all  adulterated  liquors,  and  all  poisorious 
substances,  &c.,  found  in  the  possession  of  any  such  dealer  or  publican, 
may  be  seized  by  any  Inspector  of  Distilleries,  Customs  Officer,  or  con- 
stable authorized  by  warrant,  and  shall  be  forfeited  and  destroyed,  no 
mode  of  recovering  the  fine  being  provided.  (See  '*  Abattoir,"  anUj  p.  1 ; 
and  ^  Justices,  Recovery  of  Fines,"  posQ. 

Jf.  14  Ffc,  No.  4,  5. 2.  Bail  comp. — (1)  Any  person,  after  having  been 
once  convicted  under  s.  1,  (offence  1,  suprajy  using,  or  causing,  or  permitting 
to  be  used  in  the  brewing  of  any  beer,  ale,  or  porter,  or  putting  into  or 
mixing  with  any  beer,  ale,  or  porter,  or  the  worts  thereof,  respectively, 
any  vitriol,  &c. 

P.  Fine,  not  exc.  £500,  and  impr.  not  ezc.  2  yrs.,  besides  being  liable 
to  the  other  prescribed  penalties. 

Jf.  19  Vie.<f  No,  19,  s.  1.  Bail  comp, — (2)  Any  dealer  in  spirituous 
or  fermented  liquors,  licensed  publican,  or  other  person  putting  into  or 
miung,  or  causing  to  be  put  into  or  mixed  with  any  spirituous  or 
fermented  liquors,  any  poisonous,  deleterious,  or  pernicious  substance 
whatsoever,  or  selling  or  otherwise  disposing  of,  or  keeping  for  sale,  any 
spirituous  or  fermented  liquors  so  adulterated. 

P.  Fine,  not  exc^  £200,  or  impr.  not  exc.  2  yrs.,  with  or  without  h.  1. 

BRIBERY. 

See  "  Election,"  "  Municipalities." 

M,  at  Com,  Law.  Bail  comp. — (1)  Receiving  or  offering  any  undue 
reward,  by  or  to  any  person  whatsoever,  whose  ordinary  profe^ision  or 
buMiness  relates  to  the  administration  of  Public  Justice  or  Public  Govern- 
ment, (or  any  other  person). 

P.  Fine*  and  impr.     (Arch.  Cr.  PL,  664 ;  1  Hawk,  c.  27,  s.  2). 

1. — Election. 

M.  22  Vic.y  No,  20,  a.  62.  (t)  Bail  comp, — (2)  Any  person,  whether 
or  not  an  authorized  agent  of  a  candidate,  having  committed  any  of  the 
acts  (u)  hereby  declared  to  be  acts  of  bribery  and  corruption. 


(t)  No  prosecution  or  other  legal  proceeding  whatsoever,  for  any  offence  alleged 
to  be  committed,  or  for  the  recovery  of  any  penalty  alleged  to  be  incurred,  under 
this  Act,  shall  be  commenced  after  the  expiration  of  6  mths.  from  the  commission 
of  such  offence,  or  the  incurring  of  such  penalty.   (22  Vic,  No.  22,  s.  87). 

(s)  By  the  Electoral  Act,  s.  59,  they  are  as  follows : — ^The  giving  of  money,  or 
any  other  article  whatsoever,  to  any  elector,  with  a  view  to  influence  his  vote, 
or  the  holdinff  out  to  any  elector  any  promise  or  expectation  of  profit,  advanoe- 
ment,  or  enrichment  to  hhnself  or  to  any  of  his  family  or  kindred,  friends,  or 
dependents,  in  any  shape,  in  order  to  influence  his  vote,  or  making  use  of  any 
threat  to  any  elector,  or  otherwise  intimidating  him  in  any  manner,  with  a  view 
to  inflaenoe  his  vote;  the  treating  of  any  elector,  or  the  supplying  him  with 
meat,  drink,  lodging,  or  horse  or  carriage  hire,  or  conveyance  by  steam  or  other- 
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P.  Fine,  not  exc.  £200,  or  impr.  not  exc.  6  mths.,  on  complaint  of  the 
Attorney-General,  or  of  any  registered  elector  of  the  electoral  district 
wherein  such  act  of  bribery,  &c.,  was  committed. 

S,  I  b.j  8,  63.  (Note  t)  [Ow«  Justice], — (1)  Any  person  having,  or 
claiming  to  have,  any  right  to  vote  in  any  election  of  a  member  of  Assembly 
for  any  electoral  district,  and  directly  or  indirectly  asking,  receiving,  or 
taking  any  money,  or  other  reward,  by  way  of  gift,  employment,  or  other 
reward  whatsoever,  for  himself,  or  any  of  his  family  or  kindred,  friends 
or  dependents,  as  a  consideration  or  inducement,  expressed,  implied,  or 
understood,  for  giving  his  vote,  or  for  abstaining  from  giving  his  vote  in 
any  such  election  ;  or  by  himself,  his  friends,  or  by  any  person  employed 
by  him,  by  any  gift  or  reward,  or  by  any  promise  or  agreement,  or 
Becurity  for  any  gift  or  reward,  procuring  any  person  to  give  his  vote  in 
any  such  election,  or  to  abstain  from  giving  the  same. 

P.  Fine  £50  to  the  person  who  shall  bond  Jide,  and  not  coUusively, 
first  sue  for  the  same.  The  fine  to  be  recovered  either  by  distress,  (s.  19 
of  11  &  12  Vic,  c.  43),  or  according  to  5  W.  IV.,  No.  22.  See,  ante, 
**  Abattoir,"  and,  post,  *'  Justices,  Recovery  of  Penalties,"  and  ex  parte 
Cockbum,  Part  III. 

2. — Municipalities. 

M,  22  Fic,  No,  13,  s,  27.  (v)     Bail  comp, — (1)   Any  person  guilty 
of  any  act  of  bribery  or  corruption,  (w) 
P.  Fine  or  impr.,  or  both. 

S.  22  Vic,j  No,  13,5.28.  (Notev)  [Two  Justices'\,^{l)  Every  person 
having,  or  claiming  to  have,  any  right  to  vote  in  any  election  of  Chairman, 
Councillor,  or  Auditor,  under  the  Municipalities  Act,  and  asking  or  taking 
any  money  or  other  reward  by  way  of  gift,  loan,  or  other  device, — or 
agreeing  or  contracting  for  any  money,  gift,  office,  employment,  or  other 
reward  whatsoever,  to  give  or  to  forbear  to  give  his  vote  in  any  such 

wise,  whilst  at  such  election,  or  whilst  engaged  in  coming  to  or  going  from  such 
election  ;  the  pavment  to  any  elector  of  any  sum  of  money  for  acting  or  joining  in 
any  procession  during  such  election,  before  or  after  the  same ;  the  keeping  open, 
or  allowing  to  be  kept  open,  any  public-house,  shop,  booth,  or  tent,  or  place  of 
entertainment,  whether  liquor  or  refreshment  of  any  kind  be  distributed  at  such 
place  of  entertainment  or  not ;  the  giving  of  any  dinner,  supper,  breakfast,  or 
other  entertainment,  at  any  place  whatsoever,  bj  a  candidate,  to  any  number  of 
electors,  with  a  view  to  influencing  their  votes.  (S.  59). 

(v)  No  person  shall  be  liable  to  any  incapacity,  disability,  forfeiture,  or 
penalty  under  this  Act,  unless  the  action  or  prosecution  be  commenced  within 
three  months  after  such  incapacity,  disability,  forfeiture,  or  penalty  shall  be 
incurred.   (8.  85^. 

(w)  By  s.  27,  it  is  enacted,  "  That  for  the  purpose  of  preventing  bribery  and 
corruption,  all  the  acts  enumerated  as  acts  of  bribery  and  corruption  in  any- 
Electoral  Act  in  force  for  the  time  being,  with  reference  to  elections  of  members 
to  the  Legislative  Assembly,  shall  be  deemed  to  be  acts  of  bribery  and  corruption, 
mutatis  mutandist  with  reference  to  all  elections  under  this  Act."  (See  s.  5d  of 
22  Vic,  No.  20,  quoted  above — Note  (s).  And  the  acts  of  all  authorized  agents 
of  a  candidate  shall  be  held  to  be  acts  of  their  principal,  if  it  be  proved  that  such 
acts  were  committed  with  his  consent. 
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election ;— or  any  person,  by  himself,  or  by  any  other  person  employed 
by  him^  by  any  gift  or  reward,  or  by  any  promise,  agreement,  or  security 
for  any  gift  or  reward,  cormpting,  or  procuring,  or  offering  to  corrupt  or 
procure  any  other  person  to  give  or  to  forbear  to  give  his  vote  in  any 
such  election. 

P.  Fine  £50,  together  with  full  costs  of  suit :  to  be  recovered  either 
by  diatress,  (s,  19  of  11  &  12  Vic,  c.  43),  or  according  to  5  W.  IV.,  No. 
22.     See,  arUcj  ^*  Abattoir,"  andjpost^  *^  Justices,  Recovery  of  Fines." 

BURGLARY. 

Bnrglary,  at  Common  Law,  is  the  breaking  and  entering  of  the 
dwelling  house  of  another,  in  the  night-time,  with  intent  to  commit  a 
felony  therein ;  and  by  the  7  &  8  Gr.  IV.,  c.  29,  s.  11,  the  breaking 
out  of  a  dwelling-house  of  another  in  the  night-time,  by  one  who 
has  entered  it  with  intent  to  commit  felony  therein,  or  who  has  com- 
mitted felony  therein,  is  also  declared  to  be  burglary; — the  night-time 
being  between  9  o'clock  in  the  evening  and  6  o'clock  in  the  morning  of 
the  succeeding  day.  (1  Vic,  c  86,  s.  4).  The  offence  of  burglary  con- 
sists in  the  invasion  of  a  man's  dwelling-house, — (1),  effected  by  fraud  or 
force ;  (2),  in  the  night-time  ;  and  (3),  accompanied  with  the  actual  com- 
mission of  a  felony,  or  made  with  intent  to  commit  a  felony  therein.  (Crim. 
L.C.,  5th  R.,  p.' 4).  First,  s.  13  of  7  &  8  G.  IV.,  c  29,  provides  that 
*^  no  building,  though  within  the  same  curtilage  with  the  dwelling-houne, 
and  occupied  therewith,  shall  be  deemed  to  be  part  of  such  dwelling-house 
for  the  purpose  of  burglary,"  or  for  any  of  the  purposes  therein  stated, 
^*  unless  there  shall  be  a  communication  between  such  building  and  dwell- 
ing-house, either  immediate  or  by  means  of  a  covered  and  enclosed  pas- 
sage leading  from  the  one  to  the  other."  Subject  to  the  above  statutory 
limitation  of  the  word,  every  house  for  the  dwelling  and  habitation  of  man 
is  taken  to  be  a  dwelling-house,  wherein  burglary  may  be  committed  ;  as, 
for  instance,  a  set  of  apartments  in  a  lodging-house,  having  a  separate 
outer  door.    (See  Monks  v.  Dykes,  4  M.  &  W.,  567). 

Burglary  cannot  be  committed  in  a  tent  or  booth  erected  in  a  market 
or  fair,  although  the  owner  may  lodge  there ;  for  the  law  regards  thus 
highly  nothing  but  permanent  edifices.  (4  Bl.  C,  226).  A  house  in  which 
the  owner  resides  during  the  day,  takes  his  meals,  and  carries  on  hia 
bodnesii,  but  does  not  sleep,  is  not  a  dwelling-house  within  the  definition 
of  the  crime  of  burglary.  {R,  v.  Martin,  Russ.  &  Ry.,  108).  There  may, 
however,  be  a  constructive  occupation,  by  the  servant  or  the  family  of  the 
owner.  Again,  there  must  be  both  a  breaking  and  an  entering  of  the 
dwelling-house.  Here  may  be  noticed  the  distinction  between  a  breaking 
which  constitutes  trespass,  and  a  breaking  which  will  support  an  indict- 
ment for  Imrglary.  Every  entry  into  the  house  of  another  by  a  trespasser 
is  a  breaking  in  law,  whereas  every  unlawful  entry  by  night  into  a  dwell- 
ing-house is  not,  at  Common  Law,  a  breaking  of  the  house  sufficient  to 
constitute  the  crime  in  question,  as  the  gist  of  this  offence  is, — and  the 
indictment  for  it  charges, — that  the  accused  ^^  feloniotisly  and  burglariously 
did  break  and  enter"  the  dwelling-house  of  A.  B.  with  intent  to  steal 
ihareio,  or  aa  the  case  may  be.    Hence,  if  the  door  of  a  dwelling-house 
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be  open,  and  a  thief  enter  with  intent  to  steal,  this  is  not  burglary,  because 
there  is  no  actual  breaking ;  but  if  the  thief  breaks  the  glass  of  a  window, 
and  with  his  hand  or  a  hook  abstracts  the  owner*s  goods,  that  is  burglary. 

^'  So  it  is  deemed  an  '  entry '  when  the  thief  breaketh  the  house,  and 
his  body,  or  any  part  thereof,  as  his  foot  or  arm,  is  within  any  part  of  the 
house,  or  when  he  putteth  a  pin  into  a  window  which  he  hath  broken,  or 
into  a  hole  of  the  house,  which  he  hath  made,  of  intent  to  murder  or  kill. 
But  if  he  doth  barely  break  the  house,  without  any  such  entry  at  all,  that 
is  no  burglary,  to  constitute  which  there  must  be  both  a  breaking  and  an 
entry."    2  East.  P.  C,  490  ;  R.  v.  Davisj  R.  &  Ry.,  499). 

There  roust  be  both  a  breaking  and  an  entry.  There  may  be  a  con- 
etructive  breaking,  effected  by  stratagem,  fraud,  or  intimidation,  sufficient 
to  constitute  burglary  ;  as,  to  knock  at  a  door,  and,  upon  its  being  opened, 
to  rush  in  with  a  felonious  intent ;  or,  under  pretence  of  taking  lodgings, 
to  gain  admittance  to  a  house  in  the  night-time,  and  then  to  fall  upon  the 
landlord,  and  rob  him ;  or  to  procure  a  constable  to  gain  admittance  in 
order  to  search  for  thieves,  and  then  to  bind  the  constable,  and  rob  the 
house ; — all  these  entries  are  burglaries,  although  there  was  no  actual 
breaking ;  for  the  law  will  not  suffer  itself  to  be  trifled  with  by  such 
evasions,  especially  under  the  cloak  of  legal  process.  ( Bl.,  226). 

Secondly,  it  must  have  been  at  night.  Thirdly,  there  mast  be  a  break- 
ing and  entering  the  dwelling-house  of  another,  and  the  intent  to  commit 
some  felony  within  the  same,  whether  such  felonious  intent  be  executed  or 
not. 

If  it  appear  that  the  breaking  and  entering  were  to  commit  a  mere 
trespass,  we  have  just  seen  that  this  will  not  amount  to  burglary,  the 
injured  party  being  left  to  his  civil  remedy.  See  the  arg.  R,  v.  Powell^ 
2  Den.,  C.  C.  405).  Where,  however,  such  a  breach  and  entry  of  a  house 
as  has  been  above  described  is  effected  by  night,  with  intent  to  commit  a 
robbery,  a  murder,  a  rape,  or  any  other  felony,  this  is  burglary,  whether 
the  substantive  offence  contemplated  be  actually  achieved  or  not. 

It  makes  no  difference  whether  such  offence  were  felony  at  Common 
Law  or  created  so  by  statute.  The  intent  in  breaking  and  entering  may 
be  presumed  from  the  actual  commission  of  the  specific  felony  charged ; 
but  it  must  be  averred  in  the  indictment,  and  proved  as  laid.  (R,  v.  Ding- 
ley^  cited  2  Leach,  C.  C.  841).  If,  therefore,  the  indictment  charged  that 
the  breaking  and  entering  were  with  intent  to  steal  goods  and  chattels,  it 
would  not  be  sufficient  to  show  that  the  accused  broke  into  the  house  with 
intent  to  steal  mortgage  deeds  ;  for  mortgage  deeds,  being  subsisting  secu- 
rities for  the  payment  of  money,  are  clearly  choses  in  action^  and,  as  such, 
not  properly  described  as  goods  and  chattels.  (R,  v.  Powell^  2  Den.,  C.  C. 
403).  So,  by  the  Common  I^aw,  the  stealing  of  chattels  personal  alone 
amounts  to  the  crime  of  larceny  ;  and  if  an  indictment  for  that  offence 
were  to  allege  that  goods  and  chattels  were  stolen,  proof  that  chattels  real 
were  stolen  would  not  support  the  indictment.  (Per  Alderson,  B.  2  Den. 
C.  C,  409). 

On  an  indictment  for  burglary,  which  comprehends  within  itself  an 
indictment  for  housebreaking,  and  usually  for  larceny  in  the  house,  if  the 
jury  are  satisfied  that  there  was  a  breaking  in  the  night-time  with  intent 
to  steal,  they  may  convict  the  accused  of  burglary.     If  they  should  think 
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that  the  breaking  was  not  in  the  night-time^  but  that  there  was  a  breaking, 
and  goods  stolen  of  any  value,  they  may  convict  of  housebreaking,  under 
7  &  8  G.  IV.,  c.  29,  s.  12  ;  or,  if  they  should  think  the  evidence  of  the 
breaking  not  sufficient,  they  may  convict  the  prisoner  of  stealing  in  a 
dwelling-house  to  the  value  of  £5. — The  rule  being,  "  In  order  to  convict 
of  a  felony  which  was  not  the  felony  primarily  charged,  it  is  necessary 
that  the  minor  felony  should  be  substantially  stated  in  the  indictment. 
(Per  Jervis,  C.  J.,  in  R.  v.  Reid,  2  Den.,  C.  C.  92).  See  "  House- 
breaking." 

F.  7  4rS  G.  IV.j  e.  29,  «.  11.  Bail  c?wc.— (1)  Entering  a  dwelling- 
hooae  by  night  with  intent  to  commit  felony  ; — or  entering  a  dwelliog- 
booae  by  night  and  stealing  therein  ;— -or  being  therein  and  committing  a 
felony,  and  breaking  out  in  the  night-time  ;^-or  entering  and  breaking  out 
in  the  night-time  without  committing  a  felony. 

P.  Tr.  life — 10  yrs.,  (see  Callaghan,  p.  314) ;  or  impr.  not  exc.  3  yrs., 
h.  1.  and  s.  c. ;  or  ^  male)  h.  1.  on  roads  15 — 5  yrs.,  and  (if  attended 
with  violence  to  the  person,  or  committed  by  offender  when  armed  with  any 
offenaive  weapon,  or  by  means  of  threat  or  intimidation),  h.  1.  in  irons  for 
not  exc.  the  first  three  years  of  his  sentence.  (11  Vic,  No.  34,  s.  1). 

F.  1  Flit?.,  c.  86,  «.  2.  Bail  disc. — (2)  The  like,  (as  above),  and  assault- 
ing with  intent  to  murder  any  peri^on  therein,  or  cutting,  stabbing, 
wonndiBg,  hurting,  or  striking  any  person. 

P.  Death.    (Recorded,  4  G.  IV.,  c.  48). 

BUTCHERS. 

See  "Abattoir,"  "Sunday." 

8.  17  Vie,j  No.  27,  «.  11.  {Two  Justices], — (1)  Any  person  having 
in  his  possession,  for  the  purpose  of  slaughter  for  sale,— or  slaughtering 
or  caasing  to  be  slaughtered  for  sale,  any  sheep  infected  with  influenza  or 
catarrh,— or  exposing  the  carcass,  or  any  part  thereof,  in  any  public  shop, 
stall,  market,  or  other  place. 

Fine  £20-— £1,  and  such  flesh  to  be  destroyed  :  the  fine  to  be  recovered 
either  by  distress,  (11  &  12  Vic,  c.  43,  s.  19),  or  according  to  the  procedure 
of  5  W.  IV.,  No.  22.  See,  anU,  "Abattoir,"  (Note  a),  and, post,  "  Justices, 
Recovery  of  Fines." 

8.  5  W.  IV.,  No.  1,  s.  l.(x)    ITwo  Justices'], — (2)  Any  person  slaugb- 


(z)  By  8. 2,  Licenses  are  to  be  applied  for,  in  writing,  to  the  nearest  Bench  of 
Justices,  Id  Aug^t,  and  such  Bench,  (two  or  more  being  present),  if  satisfied  that 
the  mplicant  is  of  unexceptionable  character,  shall  grant  to  such  person  a  license, 
which  remains  in  force  till  SlPt  December  next ;  3ie  fee  of  half-a-crown  is  to  be 
paid  to  the  Clerk  of  the  Bench  :  Provided  that  the  application  for  a  license  shall 
specify  and  describe  the  honite  or  place  intended  to  be  licensed,  and  that  the 
Justice  shall  consider  that  the  situation  of  such  house  shall  be  unobjectionable. 
By  8.  14,  no  slaughter-house  or  place  for  slaughtering  cattle  shall  be  licensed  in 
any  town,  unless  within  sixtv  feet  of  an  accessible  river  or  creek ;  or,  if  a  seaport, 
on  the  sea-beacb,  within  a  like  distance  of  high -water  mark ;  and  if  not  on  the 
banks  of  such  waters,  or  if  there  shall  be  no  such  waters  as  aforesaid  within  or 
adjoining  anv  such  town,  then  not  within  the  boundaries  thereof.  And,  by  s.  3, 
tbe  Beocn  at  Jnstices  (two  or  more  being  present),  may  grant  such  licenses  at 
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tering,  or  causing  to  be  slaughtered,  any  cattle  intended  for  sale  or  barter, 
or  for  shipping,  in  any  house  or  place  not  licensed. 

P.  Fine  £10  a  head  of  cattle  so  slaughtered.  If  fine  not  paid,  distress 
warrant  may  issue  ;  in  default  of  effects,  impr.  not  exc.  3  mths.,  (s.  17). 
(11  i&  12  Vic,  c.  43,  ss.  19  &  21).  (y) 

S,  Id,j  s.  5.  [Two  Justices]. — (3)  Any  person  intending  to  slaughter 
any  cattle  in  any  town  or  district  in  which  an  Inspector  shall  be  appointed, 
(under  s.  4),  and  neglecting  to  give  twelve  hours'  notice,  in  writing,  to 
such  Inspector,  of  the  cattle  intended  to  be  so  slaughtered,  specifying  the 
place  and  time,  (z) 

P.  Fine  £5  a  head  :  recoverable  as  offence  (2).    (Note  y) 

N.B. — Unless  it  appear  to  the  Justices  that  such  notice  could  not  have 
been  given,  or  that,  owing  to  some  unforeseen  accident,  such  catUe  required 
to  be  immediately  slaughtered, 

8  Id,,  s,  5.  [7\x7o  Justices], — (4)  When  cattle  have  been  slaughtered 
in  any  town  or  district  in  which  an  Inspector  shall  be  appointed,  (under 
8.  4),  without  having  been  previously  inspected,  the  neglecting  to  give 
immediately  notice  thereof  to  the  Inspector,  or  to  keep  or  preserve  the 
skins  of  such  cattle  for  three  da^s,  or  to  produce  them,  upon  demand,  at 
the  place  of  slaughter,  to  the  Inspector  for  the  town  or  district  wherein 
such  cattle  have  been  slaughtered. 

P.  Fine  £5  for  every  skin  so  neglected  to  be  preserved  and  produced  : 
recoverable  as  offence  (2).    (Note  y) 

8.  Id,,  8, 6.  [Two  Justices], — (5)  Any  keeper  of  a  licensed  slaughter- 
house, (except  in  towns  for  which  Inspectors  shall  be  appointed),  neglect- 
ing to  keep  a  book,  (wherein  to  enter  a  particular  account  of  cattle 
slaughtered,  color,  brand,  sex,  age,  &c.),  or  record,  or  making  false  entry 
therein,  or  failing  or  refusing  to  make  monthly  report  to  the  Bench  of 
Justices,  or  to  produce  such  book,  &c.,  when  so  required  by  any  Justice. 

P.  Fine  not  exc.  £5  :  recoverable  as  offence  (2).    (Note  y) 


any  meeting,  to  any  person  of  unexceptionable  character  who  shall  apply  for  the 
same  at  any  meeting  of  such  Bench.  8.  4,  Inspectors  of  slaughter-houses  are  to 
be  appointed  hy  the  Governor  in  certain  towns  ;  their  duties  are  therein  described, 
and  they  are  to  receive  threepence  per  head  of  cattle  or  skin  inspected  by  them 
fs.  13) :  to  be  paid  by  the  keeper  of  such  licensed  house  or  place,  and  to  be  reco- 
vered before  any  one  or  more  Justices. 

(t)  If  fine  not  paid,  a  Justice  may  issue  a  warrant  of  distress ;  and,  in  default 
of  eflTects,  mav  commit  offender  to  nearest  common  gaol  for  not  exc.  throe  months, 
and  license,  if  any  exists,  becomes  void.  (8.  17).  Appeal  to  Quarter  Session?, 
(s.  19),  if  person  convicted  shall,  with  two  sufficient  sureties,  enter  into  a  bond  in 
a  penal  sum  of  double  the  amount  of  the  penalty  so  incurred. 

(z)  Exceptiont'].—Bj  s.  19  of  16  Vic,  No.  11,  cattle-boiling  and  salting  estab- 
lishments are  exempted  from  giving  notice  to  Inspector,  or  making  entries  of 
description,  &c. ;  but,  by  s.  20,  no  license  shall  be  granted,  or,  being  granted,  shall 
be  operative  for  or  in  respect  of  any  house  or  premises  used  as  an  establishment 
for  the  extraction  of  tallow  fipom  the  carcasses  of  cattle,  or  for  the  salting  of  beef 
for  exportation,  unless  the  proprietors  of  such  establishments  enter  into  a  recogni- 
zance, with  two  sureties. — Form  of  recognizance,  see  Part  II.  7  Vic,  No.  2,  re- 
peals 5  W.  IV.,  No.  1,  as  far  as  relates  to  the  appointment  of  Inspector  in  the  town  of 
Sydney.  By  s.  2,  The  Mayor  and  Council  of  Sydney,  and  the  Mayor  and  Council  of 
other  towns,  Ac.  which  may  hereafter  be  incorjaorated^  are  to  appoint  Inspectors 
of  slaughter-houses,  and  of  cattle  intended  for  slaughter,  who  are  to  be  notified  in 
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S,  Id, J  s.  8.  [Two  Justices \. — (6)  Any  person,  upon  demand  by  any 
Jastice,  refiising  or  neglecting  to  produce  the  skins  of  any  cattle  slaugh- 
tered within  one  month  previous  to  the  date  of  such  demand,— or,  in  cane 
the  same  cannot  be  produced,  to  give  a  full  and  satisfactory  account  of 
how  and  in  what  manner  the  skins  have  been  disposed  of. 

P.  Fine  not  exc.  £10  :  recoverable  a'^  offence  (2).    (Note  y) 

8,  Id,,  s.  9.  [Two  Justices], — (7)  Any  person  cutting  out,  burning,  or 
otherwise  destroying  or  defacing,  any  brand  which  shall  have  been  upon 
any  skin, — or  being  in  possession  of  any  such  skin  from  which  the  brand 
shall  have  been  cut  or  burnt,  or  otherwise  destroyed  or  de&ced,  without 
being  able  to  give  a  satisfieuitory  account  thereof. 

P.  Fine  £10  :  recoverable  as  offence  (2).  (Note  y) 

S.  Id,,  s,  10.  [Two  Justices], — (8)  Every  tanner,  or  other  person, 
porcbasing  a  raw  hide  or  skin  from  which  any  brand  shall  have  been  cut 
or  burnt  out,  or  de8troye49  or  otherwise  defaced, 

P.  Fine  £10  ;  recoverable  as  offence  (2).  (Note  y) 

8,  Id,,  8,  15.  [Two  Justices,  or  on  view  of  one  Justice"], — (9)  Any 
batchy,  or  owner  or  occupier  of  any  such  shamble,  &c.,  (in  any  town), 
obstmcting  any  Justice,  or  constable  authorized  by  a  Justice  in  writing, 
in  the  inspection  thereof, — or  neglecting  or  refusing  to  comply  with  direc- 
tions concerning  the  cleansing  of  such  premises  within  a  reasonable  time. 

P.  Fine  not  exc.  £2  :  recoverable  as  offence  (2).  (Note  y) 

8.  Id,,  s.  IS,  [Two  Justices], — (10)  Any  person  discharging  any  gun 
or  pistol,  or  any  kind  of  firearms,  in  any  road,  street,  or  market-place,  or 
in  any  town,  for  the  purpose,  or  under  the  pretence,  of  killing  or  maiming 
any  cattle. 

P.  Fine  not  exc.  £5,  or  impr.  not  exc.  1  mth.  If  fine  adjudged,  reco- 
verable as  offence  (2). 

8,  15  Vic,,  No,  13,  «.  1.  [Tuw  Justices], — (11)  The  owner  or  occupier 
of  any  slaughter-house,  in  Sydney,  not  causing  any  animal  (a)  that  shall 
die  of  any  disease  in  such  slaughter-house,  or  in  any  yard  or  premises 
oonneeted  with  such  slaughter-house,  to  be  immediately  removed  therefrom 
to  some  convenient  place,  not  less  than  one  mile  from  the  boundary  of  the 
said  city,  and  to  be  there  without  delay  destroyed  by  fire. 

N.B. — If  such  owner  or  occupier  shall  prove  that  he  has  taken  ordinary 
prec€aUion  to  prevent  the  commission  of  any  such  offence,  the  information 
under  this  s,  shall  be  dismissed,  (S.  1). 

P.  Fine  £50 — £10;  if  not  paid,  impr.  not  exc.  12  cal.  m.,  (s.  18). 
(S.  23  of  11  &  12  Vic,  c.  43). 

8,  15  Vic,  No.  13,  s.  2.  [Two  Justices],-— {l"!)  The  owner  of  any 
animal  which  shall  die  of  any  disease  in  any  part  of  Sydney,  not  being  a 
slaughter-house,  (see  s.  1),  nor  any  yard  or  premises  connected  with  a 
slaughter-house, — or  the  occupier  of  the  place  where  such  animal  shall 


the  Crovemment  Qazttte^  and  required  to  perform  the  duties  of  such  Inspectors  as 
set  forUi  in  the  Act. 

(a)  Inttrpretation'i,'-'By  s.  16,  the  word  "  animal"  shall,  for  the  purposes  of  this 
Act,  be  held  to  include  horses,  cattle,  sheep,  pigs,  calves,  and  lambs ;  and  the 
words  **  die  of  any  disease,'*  to  apply  to  all  oases  of  death  other  than  deaths  caused 
by  killing  or  slanyshtering. 

E  2 
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have  died,  neglecting  to  cause  such  animal  immediately  to  he  removed  and 
destroyed  in  the  same  manner  as  is  provided  (s.  1)  with  respect  to  animals 
dying  at  slaughter-houses  in  Sydney. 

P.  Fine  £10 — £2.     If  not  paid,  impr.  as  offence  (11). 

N.B. — If  such  owner,  d&c.,  can  prove  that  he  has  not  been  guilty  of  undue 
negligence,  the  information  shall  he  dismissed.  (S.  4). 

S.  15  Vic,  No.  13,  s.  3.  [Tiro  Justices']. — (13)  The  owner  of  any 
animal  that  shall  die  of  any  disease  in  the  counties  of  Cumberland  and 
Camden,  within  half  a  mile  of  any  public  road  or  of  any  dwelling-house, — 
or  the  occupier  of  the  place  where  such  animal  shall  have  died,  not  imme- 
diately causing  such  animal  to  be  destroyed  by  fire  on  the  spot  where  it 
shall  have  died,  if  such  spot  be  a  quarter  of  a  mile  from  a  dwelling-house ; 
—or  such  owner  or  occupier  not  immediately  causing  such  animal  to  be 
removed  to  some  place  not  less  than  a  quarter  of  a  mile  from  any  dwell- 
ing-house, and  there  destroyed  by  fire,  if  the  spot  where  it  shall  have  died 
be  not  a  quarter  of  a  mile  from  any  dwelling-house. 

P.  Fine  £10 — £2."   If  not  paid,  impr.  as  offence  (11). 

N.B. — If  such  owner,  &c.,  can  prove  that  he  has  not  been  guilty  of  undue 
negligence,  the  information  shall  be  dismissed.  (S.  4). 

S,  15  Vic,  No.  13,  5.6.  (b)  [Two  Justices']. — (14)  Any  owner  or 
occupier  of  any  slaughter-house  used  for  the  slaughter  of  animals  to  be 
used  for  human  food,  knowingly  causing,  or  permitting,  or  suffering  any 
animal  infected  with  any  disease  affecting  the  melt  or  spleen,  to  be  slaugh- 
tered in  any  such  slaughter-house, — or  if,  after  the  slaughter,  the  melt  or 
spleen  be  found  diseased,  such  owner  or  occupier  not  immediately  causing 
the  entire  carcass  to  be  removed  and  destroyed,  as  in  the  case  of  animals 
dying  by  disease. 

P.  Fine  £50 — £10.     If  not  paid,  impr.  as  offence  (11). 

N.B. — If  defendant  can  prove  that  he  has  taken  ordinary  precaution  to 
prevent  the  offence,  the  information  shall  be  dismissed.  (S.  6). 

S,  Id.,  8.  8.  ^Two  Justices]. — (15)  Any  person  designedly  blowing 
with  his  Idreath  into  or  upon  any  meat  intended  for  sale,  or  ejecting  any 
suet  liquid  matter  or  other  substance  from  his  mouth  thereon. 

P.  Fine  £20 — £2.     If  not  paid,  impr.  as  offence  (1 1). 

S.  Id,,  5. 11.  (c)  and  (d)    [Two  Justices]. — (16)  The  owner  or  person 


(b)  Warrant  to  Inspect"]. — If  it  shall  appear,  on  oath,  that  there  is  reasonable 
ground  to  suspect  and  believe  that  any  sheep,  ifcc.,  are  slaughtered  in  any  shop, 
&c.',  in  violation  of  any  law  relating  to  slaughter-houses,  any  Justice  may  grant 
his  warrant,  authorizing  any  Inspector  or  constable  to  inspect  premises,  and 
ascertain  whether  the  provisions  of  Slaughter-house  Acts  are  violated. 

(c)  Neglecting  to  dettroy  Animals]. — By  s.  13,  where  person  whose  duty  it  is  to 
destroy,  dec,  refuses  or  neglects  to  perform  that  duty,  the  Inspector  of  Nuisances 
01  a  constable  may  enter  upon  land,  and  cause  such  animal  to  be  destroyed ;  the 
costs  whereof  are  recoverable  as  penalties  under  the  Act. 

(d)  Entry  on  Premises]. — By  s.  10,  Any  Inspector  of  Nuisances,  Inspector,  or 
Sergeant  of  Police  may  enter  upon  any  premises  or  place  within  the  city  of  Sydney, 
at  any  hour,  with  assistants,  where  any  animal  has  died  of  disease,  and  require 
the  owner  or  occupier  thereof  immediately  to  remove  such  animal  one  mile  beyond 
the  limits  of  the  said  city,  to  be  destroyed  by  fire ;  and,  in  default,  any  one  or 
more  of  such  officers  may  cause  such  animal  to  be  removed  for  such  purpose  at 
the  owner's  cost, — such  cost  to  be  recovered  as  penalties  are  recoverable  under 
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in  charge  of  any  aninud  dying  upon  any  road  or  public  place  in  the 
colony,  (except  in  Sydney,  see  as.  10  &  1 2),  not  immediately  causing  such 
animal  to  be  deotroyed  by  fire  on  the  spot. 

P.  Fine  not  exc.  £10.     If  not  paid,  impr.  not  exc.  12  mths.   (S.  18). 

S.  14  Fic,  iVo.  30,  «.  2.  (e)  ^Two  Justices], — (17)  Any  person  slaugh- 
tering (f),  skinning,  scalding,  or  dressing,  or  causing  to  be  slaughtered, 
skinned,  scalded,  or  dressed,  any  animal  (a),  in  any  house  or  place  within 
the  limits  or  reputed  limits  of  any  city  or  town  to  which  the  provisions  ol 
this  Act  extend,  other  than  licensed  slaughter-houses,  (h)  (i)  (k) 

P.  Fine  not  exc.  £10  :  to  be  recovered  either  by  distress,  under  s.  19 
of  Jervis's  Act ;  or  according  to  the  procedure  of  5  W.  IV.,  No.  22.  See 
"  Justices,  Recovery  of  Fines,"  where  s.  1  of  5  W.  IV.,  No.  22,  is  given 
at  length.  See  also  *'  Abattoir,"  antej  p.  1,  and  ex  parte  Cockbum,  post^ 
Part  III. 

S.  Id. J  «.  4.  [Ttoo  Justices'].  —  (18)  Any  blood-boiler,  bone-boiler, 
felimonger,  slaughterer  of  horses,  or  boiler  or  steamer  of  animals  or  parts 
of  animals,  for  extracting  the  tallow  or  fat  therefrom,  carrying  on  such 
business  within  the  limits  of  any  such  town  as  aforesaid.  Notes  (e)  (f)  (a) 

P.  Fine  not  exc.  £50,  and  also  £2  for  each  day  during  which  the  offence 
is  continued :  to  be  recovered  as  offence  (17). 

S.  Id.j  s.  5.  [Two  Justices], — (19)  Any  person  newly  establishing,  or 
continuing,  or  carrying  on  the  business  of  a  soapboiler,  tallow-melter, 
tripe-boiler,  tanner,  or  currier,  or  any  other  trade  or  manufacture  of  an 
obnoxious  or  unwholesome  nature,  in  any  building  or  place  within  the 
limits  or  reputed  limits  of  any  such  town  as  aforesaid.  Notes  (e)  (f)  (o) 

this  Act.    For  regulations  exclnsiyely  applicable  to  Sydney,  see  13  Vic.,  No.  42 ; 
14  Vic,  No.  36. 

(«)  14  Fic,  No.  30,  *.  1]. — No  hoase  or  premises  situated  within  the  limits  of 
may  city  or  town  to  which  this  Act  may  be  extended,  or  within  one  mile  from  the 
limits  of  such  town,  &c.,  shall  be  licensed  as  a  slaughter-house ;  and,  by  s.  3, 
after  the  expiration  of  five  years  next  after  the  extension  of  this  Act  to  any  city, 
Ae^  no  license  shall  be  issued  or  renewed  for  any  slaughter-houses,  &c.,  which,  at 
the  date  of  such  extension,  may  have  been  licensed  within  the  limits  of  such  city, 
d^  or  within  one  mile  therefrom.  To  obtain  such  extension,  s.  14  et  »eq.  provide 
for  the  calling  of  a  meeting  of  inhabitants  of  such  town,  upon  the  application  of 
twenty-five  inhabitants ;  for  the  voting  at  such  meeting ;  and  for  the  communi- 
cating to  the  Colonial  Secretary  of  the  decision  of  the  meeting.  The  Governor 
then,  by  proclamation,  extends  the  provisions  of  this  Act  to  such  town,  and  de- 
clares the  limits  of  the  same. 

(p)  Effidenee'^. — The  finding  of  any  animal  on  the  premises  of  an^  butcher,  or 
other  person,  under  circumstances  denoting  an  intention  of  slaughtering  such  ani- 
mal, is  evidence  of  slaughtering,  unless  otherwise  disproved  by  the  accused.  (S.  12). 

(o)  **  Animal*'  includes  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  cow,  ox, 
heifer,  steer,  calf,  ram,  ewe,  sheep.  Iamb,  goat,  and  pig,  (s.  20) ;  and  "  slaughter- 
house **  shall  inolnde  boiling-down  establishments. 

(h)  Limitation  of  Proteeulions']. — No  prosecution,  <fec.,  shall  be  brought  under 
this  Act  after  the  lapse  of  three  months  from  the  occurrence  of  the  matter  or 
thing  to  which  such  prosecution,  <fec.,  may  relate.  (S.  24). 

As  to  meaning  of  this  section,  (s.  2),  see  Elias  v.  NiyhtingaUy  27  L.  J.M.C.,  151). 

(i)  Appeal\ — Appeal  allowed  according  to  5  W.  IV.,  No.  22.  (See  *'  Appeal.") 
ProceeoingB  by  summons  permitted,  although  no  information  in  writing  be  exhi- 
bited. (8. 25). 

(x)  Apfropriation  of  Fines']. — One  moiety  to  Her  Majesty,  and  the  other  to  the 
Informer,  who  ia  entitled  to  his  costs  and  charges  over  and  above  such  fine.  (8. 28). 
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P.  Fine  not  exc.  £50,  and  also  £2  for  each  day's  continaance  :  to  be 
recovered  as  offence  (17). 

N.B. — The  Justices  are  to  determine  whether  any  trade  or  manufacture 
is  obnoxious  or  unwholesome.  If  the  offender  discontinue  his  offence  within 
six  months  after  receipt  of  notice  in  writing^  he  shall  not  be  liable  to  the 
penalty^  unless  he  shall  again  renew  or  re-establish  the  same.  (S.  6). 

S.  14  Vic,  No.  30,  s.  7.  (l)  [Two  Justices'],— -[20)  The  owner  or 
occupier  of  any  shop,  &c.,  used  for  the  sale  of  butchers'  meat,  or  as  a 
slaughter  house,  or  any  place  used  for  carrying  on  the  business  of  a  soap- 
boiler, tallow-melter,  tripe-boiler,  tanner,  or  currier,  &c.,  or  premises 
occupied  with  the  same,  or  appurtenant  thereto,  having  received  notice,  (m) 
in  writing,  from  two  Justices  to  whitewash,  cleanse,  or  purify  the  said  pre- 
mises, and  failing  to  comply  therewith  within  the  time  specified  in  such 
notice. 

P.  Fine  not  exc.  £10  for  every  day  whieh  he  continues  to  make  de- 
fault :  to  be  recovered  as  offence  (17). 

8.  14  Fic,  No.  30,  s.  10.  [One  Justice"]. — (21)  Any  person  to  whom 
any  animal  (Note  g)  carcass,  meat,  or  flesh,  which  shall  appear  to  tlie 
Inspector,  &c.,  (n)  to  be  intended  for  the  food  of  mankind,  and  which  is 
unfit  for  such  food,  belongs,  or  in  whose  custody  the  same  is  found.  (Note  h) 

P.  Fine  not  exc.  £10  for  every  animal  carcass,  piece  of  meat,  or  flesh 
so  found  :  to  be  recovered  as  offence  (17). 

8.  Id.,  5.  11.  [Two  Justices'].— (22)  Any  owner  or  occupier  of  any 
slaughter-house  neglecting  to  wash  and  cleanse  such  slaughter-house 
within  the  limits  of  such  city  or  town,  within  one  hour  after  the  slaugh- 
tering of  any  animal,  or  to  remove  once,  at  least,  in  every  twenty -four 
hours,  the  blood,  offal,  and  filth' of  all  such  animals. 

P.  Fine  not  exc.  £10  :  to  be  recovered  as  offence  (17). 

M.  5  W.  IV.,  No.  1,  8. 12.  Bail  comp. — (1)  Obstructing  or  hindering 
any  Justice,  Inspector,  or  constable,  so  as  to  prevent  them  from  entering 

(l)  Search  Warrant], — ^When  it  shall  be  made  to  appear,  on  oath,  to  any  Justice 
that  there  is  reasonable  ground  for  believing  such  shop,  ^c,  is  in  a  filthy,  Ac, 
condition,  he  may  grant  a  warrant  to  any  Inspector  of  Slaughter-houses,  or  any 
Inspector  of  PoUce,  or  Chief  Constable,  with  necessary  assistance,  to  enter  such 
shop,  Ac.,  and  view  its  condition,  (s.  8) ;  and  the  Justices  may  cause  slaughter- 
houses, &c.,  to  bewhitewashed,  cleansed,  and  purified ;  the  expense  whereof  is  to 
be  recovered  like  a  fine. 

(m)  Upon  the  certificate  of  two  legally  qualified  medical  practitioners,  verified 
on  oath,  two  Justices  may  give  notice,  in  writing,  to  the  owner  or  occupier  to 
cleanse  buildings,  &c. ;  and  this  notice  can  be  served  by  affixing  a  copy  thereof  on 
a  conspicuous  part  of  the  premises.  Ac,  to  be  cleansed.  (S.  7). 

(n)  Police  may  inspect  and  seize]. — By  s.  10,  any  Inspector  or  Chief  Constable 
of  the  Police  force  of  such  city  or  town  (Note  b),  may,  at  reasonable  times,  enter 
and  inspect  any  shop,  &c.,  kept  for  sale  of  butchers'  meat,  or  as  a  slaughter-house, 
and  may  examine  any  animal  carcass,  meat,  or  flesh  which  may  be  therein  ;  and 
in  case  any  animal,  &c.,  appear  to  him  to  be  intended  for  the  food  of  mankind,  and 
to  be  unfit  for  such  food,  the  same  may  be  seized ;  and  if  it  appear  to  a  Justice, 
upon  the  evidence  of  a  competent  person,  that  any  such  animal,  &c.,  is  unfit  for 
the  food  of  man,  he  shall  order  the  same  to  be  destroyed,  or  to  he  so  disposed  of  as 
to  prevent  its  being  exposed  for  sale  or  used  for  such  food ;  and  the  person  to 
whom  such  animal,  &c.,  belongs,  or  in  whose  custody  the  same  is  found,  shall  be 
liable  to  a  penalty  not  exceeding  £10  for  every  animal,  dec,  so  found. 
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any  licensed  premises  at  any  time  for  purpose  of  examining  any  cattle  or 
skin. 

P.  Fine  or  impr.,  or  both. 

M,  15  Fife,  No.  13,  8,  5.  (o)  Bail  comp, — (2)  Knowingly  taking,  or 
assisting  in  taking,  into  any  slaughter-house  used  for  slaughter  of  animals 
intended  for  human  food^  any  animal,  or  part  of  any  animal,  which  has 
died  of  any  disease. 

P.  Impr.  not  exc.  2  yrs.,  with  or  without  h.l. 

M.  Id.j  s,  7.  Bail  comp. — (3)  Knowingly  selling  or  exposing  for  sale 
any  animal,  or  portion  of  any  animal,  which  has  died  of  any  disease,  or 
the  melt  or  spleen  of  which  shall  have  been  diseased. 

P.  Impr.  not  exc  2  years,  with  or  without  h.  1. 

BY-LAWS. 
See  "  Railway,"  "  Market." 

CARNALLY  KNOWING  FEMALE  CHILDREN. 

See  "Assault,"  "Attempt,"  and  "Rape." 

F.  9  (?./F.,  c.  31,  s.  17.  Bail  rfwc— (1)  Unlawfully  and  carnally 
know  and  abuse  any  girl  under  the  age  of  ten  years. 

P.  Death,  (p) 

M.  Id,  Bail  comp. — (2)  The  like,  any  girl,  being  above  the  age  of 
ten,  and  under  the  age  of  twelve. 

P.  Impr.,  with  or  without  h.  1.,  for  such  term  as  Court  shall  award  ;  or 
Tr.  10—5  yrs.,  (11  Vic,  No.  30,  s.  3) ;  or  10—3  yrs.  h.  1.  on  roads,  (if 
11  Vic,  No.  34,  s.  1,  applies  ;  sed  qucerej,  (q) 

N.B. — The  precise  age  of  the  child  should  be  proved.     Where  the  childj 

from  her  tender  agCj  was  incompetent  to  he  swom^  evidence  of  what  she 

stated  to  her  mother  shortly  after  the  alleged  offence^  is  inadmissible^  nor 

eon  the  mother  prove  that  the  child  mentioned  any  particular  person.  (2  C. 

&  K.,  246). 

M.  11  Vic. J  No.  30,  5.4.  Bail  comp. — (3)  Unlawfully  and  indecently 
assaulting  any  female  child  under  the  age  of  twelve  years,  whether  such 
assault  be  with  or  without  the  consent  of  such  child. 

P.  H.  1.  on  roads  for  not  exc.  3  yrs. ;  if  such  offender  be  a  transported 
feloD,  Court  may  direct  the  said  labour  to  be  performed  in  irons. 

(o)  Victuallers,  brewers,  and  other  common  dealers  in  victuals,  who  sell  in  the 
coarse  of  their  trade  provisions  unfit  for  food,  are  criminally  responsible.  (See 
Bumby  T.  Bollett,  16  M.  &  W..  644). 

(p)  Bj  s.  2  of  11  Vic,  No.  30,  Where  any  person  shall  be  tried  on  an  informa- 
tion or  indictment,  charging  him  with  the  commission  of  the  crime  of  rape,  or 
with  having  unlawfully  and  carnally  known  and  abused  a  girl  under  the  age  of 
ten  years,  the  jury  may  acquit  him  of  the  capital  charge,  and  find  a  verdict  against 
him,  (if  tiie  evidence  shall  warrant  such  finding),  of  guilW  of  assault  with  intent 
to  commit  the  same ;  and  such  person  shall  he  deemed  to  be  convicted  within  s.  1 
of  11  Yic  No.  30 ;  and  such  verdict  may  be  found  in  respect  of  a  girl  under  ten, 
even  althoogh  she  consent. — Punishment.  Tr.  15 — 7  years ;  or  10—5  years  on  the 
roads,  and  irons  for  first  3  years. 

(q)  By  s.  3  of  1 1  Vic,  No.  30,  On  any  indictment  or  information  for  unlawfully 
and  carnany  knowing  and  abusing  a  girl  above  ten,  and  under  twelve,  the  jury 
may  acquit  him  of  the  same,  and  find  a  verdict  against  him  of  guilty  of  an  attempt 
to  commit  the  offence. — Punishment :  Hard  labour,  with  or  without  imprisonment 
{tie)  for  not  exe.  8  years. 
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CARRIAGES— LICENSED. 

See  "Tolls." 

8.  6  TT.  /F.,  No.  2,  s,  5.  [One  Justice], — (1)  Any  person  neglecting 
or  omitting,  in  bis  requisition  for  a  license  under  this  Act  for  or  in  respect 
of  any  stage -carriage,  (r)  (s),  to  specify  truly  and  set  forth  the  Christian 
and  surname,  and  place  of  abode,  of  the  person  applying  for  such  license, 
and  of  every  person  who  shall  be  a  proprietor  or  part-proprietor  of  such 
carriage,  or  who  shall  be  concerned,  either  solely  or  in  partnership  with 
any  other  person,  in  the  keeping,  using,  or  employing  of  such  carriage. 

P.  Fine  £10  :  to  be  recovered  either  by  distress,  (s.  19  of  11  &  12  Vic, 
c.  43),  or  according  to  the  procedure  of  5  W.  IV.,  No.  22.  (See  "  Jus- 
tices, Recovery  of  Fines,"  post,  where  s.  1  of  5  W.  IV.,  No.  22,  is  given 
at  length ;  and  ex  parte  CodLburn,  post.  Part  III),  (t)  (u)  (v)  (w) 


(b)  Stage  Carriage']. — By  s.  2,  Every  coach,  or  other  carriage  or  vehicle,  used, 
employed,  or  let  out  for  the  purpose  of  conveying  passengers  for  hire,  and  which 
shall  travel  at  the  rate  of  three  miles  or  more  in  the  hour,  without  regard  to  the 
number  of  wheels,  or  the  number  of  passengers  which  the  same  shall  be  ahle  to 
carry,  or  the  number  of  horse*  by  which  the  same  may  be  drawn,  or  to  its  being 
an  open  or  close  carriage,  shall  be  deemed  and  taken  to  be  a  stage-carriage  within 
tiie  meaning  of  this  Act :  Provided  that  each  passenger  to  bo  carried  by  any  such 
carriage  shall  be  charged  a  separate  fare  for  his  or  her  seat  therein,  or  conveyance 
thereby. 

(s)  License  I. — By  s.  3,  Any  two  Justices  in  Potty  Sessions  for  any  district  from 
or  through  which  any  stage-carriage  may  he  intended  to  pass,  may  grant  a  license 
under  their  hands  (see  Fonns,  post^  Part  II.)  to  any  applicant  for  the  same,  to 
keep  and  employ  any  stage-carriage. 

By  8.  4,  Before  any  such  license  shall  be  granted,  the  stage-carriage  to  be 
licensed  shall  be  exhibited  to  the  Justices  to  whom  application  shall  he  made,  at 
the  usual  time  and  place  of  holding  the  Petty  Sessions ;  and  such  Justices,  on 
examination  of  such  carriage,  may  determine  the  number  of  passengers  which 
may  be  safely  and  conveniently  carried,  both  inside  and  outside  :  Provided  that 
such  number  shall  not  exceed  the  number  limited  and  defined  by  s.  12  ;  the  appli- 
cant for  a  license  to  sign  a  requisition.   (See  supra,  offence  (1). 

By  s.  6,  A  copy  of  every  license  granted  or  renewed  under  this  Act  shall  be 
kept  at  the  office  or  place  whence  it  shall  be  issued,  that  any  person  may  have  a 
copy  thereof,  on  payment  of  Is. 

By  s.  7,  Every  license  granted  under  this  Act  shall  continue  in  force  from  the 
date  thereof  till  the  30th  day  of  September  then  next  ensuing,  unless  granted  or 
renewed  in  the  month  of  September,  when  it  shall  be  in  force  till  the  30th  day  of 
September  in  the  year  then  next  ensuing ;  and  every  such  license  shall  be  renewed 
from  year  to  year,  and,  whenever  any  change  shall  occur  in  the  proprietary, 
subject  to  the  regulations  provided  with  respect  to  the  granting  of  original 
licenses. 

By  8.  8,  The  Clerks  of  Petty  Sessions  where  such  licenses  shall  be  issued  shall 
charge  to  the  applicants  for  the  same  the  sum  of  5s.  for  each  license,  which,  toge- 
ther with  any  sum  received  for  a  copy  of  the  same,  (see  s.  6),  shall  be  paid  and 
accounted  for,  and  returns  made  thereof,  as  is  directed  with  respect  to  fees  levied 
under  4  W.  IV.,  No.  5.    (See,  post,  "  Fees  '*). 

(t)  Appeal]. — By  s.  21,  Appeal  allowed  when  penalty  awarded  shall  exceed  £5. 
(See  "  Appeal,"  ante,  p.  7). 

(u)  Service  of  Summons'}. — By  s.  22,  Any  summons  issued,  commanding  the 
appearance  of  any  driver,  conductor,  guard,  or  stage-carriage  proprietor,  or  any 
person  or  firm  of  any  company  to  whom  such  carriage  shall  belong,  for  any  offence 
under  this  Act,  shall  be  well  and  sufficiently  served  if  either  the  original  or  a 
copy  of  such  summons  be  left  with  the  known  or  acting  book-keeper  for  such 
carriage,  in  any  town  or  place  into  or  through  which  such  carriage  shidl  be  driven. 
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8,  Id.j  s.  9.  {^One  Jtutice], — (2)  Any  peraon  keeping,  using,  or  em- 
ployingf  or  being  concerned,  as  proprietor  or  part-proprietor,  in  the 
keeping,  using,  or  employing,  of  any  stage-carriage,  without  having  a 
license  in  force  so  to  do,  granted  under  thiti  Act. 

P.  Fine  £20  :  to  be  recovered  as  offence  (1). 

S.  Id.,  8. 10.  [One  Justice]. — (3)  Any  person  using  or  employing  any 
•tmge-carriage,  upon  which  all  such  particulars  as  required  {vide  x\ct,  s.  10) 
shall  not  be  truly  painted  in  such  legible  and  conspicuous  letters,  and  in 
manner  as  required ;  or,  in  case  of  such  particulars,  or  any  of  them,  being 
partially  obliterated  or  defaced  from  or  upon  any  such  carriage,  any  such 
person  neglecting  to  paint  or  cause  to  be  painted  again  in  manner  afore- 
said every  particular  so  obliterated  or  defaced. 

P.  Fine  £5  :  to  be  recovered  as  offence  (1). 

S.  Id.^  s.li.  [One  Ju8tice'\. — (4)  Any  outside  passenger  or  luggage 
being  carried  on  the  top  or  roof  of  any  stage-carriage,  the  top  or  roof  of 
which  from  the  ground  shall  be  more  than  eight  feet  nine  inches,  or  the 
bearing  of  which  on  the  ground  shall  be  less  than  four  feet  six  inches 
from  the  centre  of  the  track  of  the  right  or  off  wheel  to  the  centre  of  the 
track  of  the  lefit  or  near  wheel. 

P.  Fine  £5  by  driver,  (x) :   to  be  recovered  as  offence  (1). 

8.  Id.,  8.  12.  [One  Justice], — (5)  Carrying  any  greater  number  of 
ontaide  passengers  by  any  licensed  stage-carriage  than  as  specified  and 
allowed,  (see  s.  12) ;  or  carrying  any  outside  passengers  by  any  stage- 
carriage  not  expressly  licensed  to  carry  outside  passengers,  (y) 


(t)  Information  against  nearest  Proprietor'}. — By  s.  23,  All  summonses,  infor- 
mations, and  conTicnons  under  this  Act,  for  the  recovery  of  any  penalty,  where 
there  shall  be  more  than  one  proprietor,  and  the  proprietors  shall  reside  in  different 
placet,  shall  be  issued,  laid,  or  prosecuted  against  such  one  or  more  of  the  said 
proprietors  as  shall  reside  in  or  nearest  to  the  place  where  such  summons  shall  be 
issued. 

(w)  Limitation  of  Actions']. — All  prosecutions  for  offences  against  this  Act  shall 
be  oommenoed  within  fourteen  days  after  the  offence  shall  have  been  committed, 
and  there  shall  be  bat  one  recovery  for  the  same  offence,  except  where  the  owners 
of  stage-carriages  are  required  to  paint  their  names  and  the  number  of  passengers 
which  they  may  be  licensed  to  carry,  and  to  preserve  the  same  in  a  clear  and 
legible  state ;  in  which  case  such  prosecution  shall  be  commenced  at  any  time, 
and  any  neglect  in  remedying  the  same  for  the  space  of  one  month  shall  be  con- 
sidered a  new  offence.    (S.  25). 

(z)  Owners  Liable'}. — By  s.  20,  Whenever  any  penalty  is,  by  this  Act,  imposed 
fbr  any  offence  upon  the  driver,  conductor,  or  guard  of  any  stage-carriage,  and 
not  upon  the  proprietor  thereof,  and  such  driver,  &c.,  shall  not  ho  known  or  cannot 
be  found,  then  the  proprietor  shall  be  liable  to  every  such  penalty :  Provided  that, 
if  such  proprietor  shall  make  out  to  the  satisfaction  of  the  Justice  before  whom 
anj  complaint  or  information  shall  be  heard,  by  sufficient  evidence,  not  resting  on 
his  own  testimony,  that  the  offence  was  committed  by  such  driver,  dkc,  without 
the  pririty  or  knowledge  of  such  proprietor,  and  that  no  profit,  advantage,  or 
benefit,  eiUier  directlv  or  indirectly,  has  accrued  or  can  accrue  to  such  proprietor 
therefrom,  and  that  he  has  used  his  endeavour  to  find  out  such  driver,  &c.,  and 

fiven  all  reasonable  information  in  answer  to  inquiries  respecting  him,  such 
ustice  shall  discharge  the  proprietor  from  such  penalty,  and  shall  levy  the  same 
upon  suc^  driver,  or  conductor,  or  guard,  when  found. 

(t)  Outside  Pasaengers'}. — By  s.  13,  The  number  of  outside  passengers  by  this 
Act  allowed  to  be  carried  by  any  stage-carriage  shall  be  exclusive  of  the  driver, 
but  including  the  conductor  or  guard,  (if  any) ;  and  no  child  in  the  lap  shall  be 


58  THE    AUSTRALIAN    MAGISTRATE. 

P.  Fine  £5  by  driver,  (Note  x)  :  to  be  recovered  as  offence  (I). 

S,  Id,<,  s,  14.  [^One  Justice^, — (6)  Any  luggage  being  carried  on  the 
top  or  roof  of  any  stage- carriage  drawn  by  four  or  more  horses,  and  ex- 
ceeding ten  feet  nine  inches  in  height  from  the  ground  ;  or  such  luggage 
being  carried  on  the  top  or  roof  of  any  stage -carriage  drawn  by  two  or 
three  horses  only,  and  exceeding  ten  feet  three  inches  in  height  from  the 
ground,  measuring  to  the  highest  point  of  any  part  of  such  luggage  when 
placed  on  the  roof  of  any  such  carriages  respectively. 

P.  Fine  £5  by  driver,  (Note  x) :  to  be  recovered  as  offence  (1). 

S,  Id,,  8,  15.  \_One  Justice^. — (7)  Any  person  being  allowed  to  sit  or 
be  carried  upon  any  luggage  placed  on  the  roof  of  any  stage-carriage ;  or 
more  than  one  passenger  or  other  person,  besides  the  driver,  being  allowed 
to  sit  or  be  carried  upon  the  box  with  the  driver  of  such  carriage. 

P.  Fine  £5  by  driver,  (Note  x) :  to  be  recovered  as  offence  (1). 

S.  Id.,  8.  16.  [One  Justice], — (8)  The  number  of  passengers  at  any 
one  time  conveyed  in,  upon,  or  about  any  licensed  stage-carriage  exceed- 
ing in  the  whole  the  number  of  passengers  authorized  by  the  license  to 
be  conveyed  thereby  ;  or  the  number  of  inside  or  outside  passengers  at 
any  one  time  conveyed  in  the  inside  of  such  carriage,  or  upon  or  about  the 
outside  thereof,  exceeding  the  greatest  number  of  inside  or  outside  pas- 
sengers respectively  specified  in  and  allowed  by  such  license. 

P.  Fine,  by  grantee  of  license,  £5  for  every  passenger  so  conveyed 
above  allowed  number,  and  also  Fine  £5  by  driver.  The  fines  to  be 
recovered  as  offence  (1). 

S.  Id,,  8,  17.  [One  Justice], — (9)  The  driver  of  any  stage-carriage 
within  the  meaning  of  this  Act  refusing,  upon  the  demand  of  any  inside 
or  outside  passenger  who  has  actually  paid  for  his  place,  and  is  conveyed 
by  such  carriage,  to  stop  such  carriage  at  any  toll  or  turnpike- gate,  or  to 
permit  the  coUector  who  shall  be  so  required,  to  count  the  number  of 
passengers,  or  to  measure  or  ascertain  the  height  of  the  luggage,  or  to 
make  such  examination. 

P.  Fine  £5  ;  and  also,  if  more  passengers  carried  than,  or  luggage 
exceed  height,  allowed  by  Act,  forfeit  double  penalty  imposed  for  every 
such  offence :  to  be  recovered  as  offence  (1). 

S.  Id,  [One  Justice], — (10).  Any  toll-collector,  on  being  so  required 
by  any  such  passenger,  neglecting  or  refusing  to  make  such  examination. 

P.  Fine  £5  :  to  be  recovered  as  offence  (1). 

S.  Id.  [One  Justice]  — (11)  Any  person  endeavouring  to  evade  such 
examination,  by  descending  from  such  stage-carriage  previous  to  reaching 
any  turnpike -gate,  and  re-ascending  after  passing  tbe  same. 

P.  Fine  £10 :  to  be  recovered  as  offence  (1). 

8,  Id,,  s.  18.  [One  Justice], — (12)  The  driver  of  any  stage-carriage 
drawn  by  three  or  more  horses,  at  any  place  where  such  carriage  shall 
stop,  quitting  the  box  of  such  carriage,  or  the  horses  drawing  the  same, 
without  delivering  the  reins  into  the  hands  of  some  fit  percion,  or  bcfuro 
some  fit  person  shall  be  placed  and  shall  stand  at  the  horses'  heads,  and 

counted  a  passenger ;  nor  any  child  not  in  tbe  lap,  but  under  seven  years  of  age, 
unless  there  be  more  than  one,  and  then  two  of  such  children  shall  be  considered 
as  one  passenger,  and  so  on  in  the  same  proportion. 
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shall  hare  the  command  thereof, — or  snch  person,  so  placed  and  standing 
at  the  heads  of  such  horses,  leaving  such  horses  hefore  some  other  proper 
person  shall  he  placed  and  stand  in  like  manner,  and  have  the  command 
of  sach  horseSf  or  before  the  driver  shall  have  returned  and  seated  himself 
upon  the  box,  and  taken  the  reins, — or  such  driver  permitting  any  pas- 
senger or  person  other  than  himself  to  drive  the  horses  drawing  such 
carriage,— or  snch  driver  quitting  the  box  without  reasonable  occasion,  or 
for  longer  time  than  such  occasion  shall  absolutely  require, — or  any  guard 
to  any  such  carriage,  whilst  the  hornes  are  harnessed,  or  in  the  act  of 
being  harnessed,  to  such  carriage,  and  whilst  any  passenger  shall  be  in, 
upon,  or  about  the  same,  discharging  any  firearms,  except  for  necessary 
defence  of  such  carriage,  or  of  the  passengers  or  luggage  being  in  or 
about  the  same,— or  the  driver,  or  conductor,  or  guard  of  such  carriage 
neglecting  to  take  due  care  of  any  luggage  carried  or  to  be  carried  by 
such  carriage,  or  demanding  or  receiving  for  the  fare  of  any  passenger 
more  than  the  sum  which  he  shall  be  liable  to  pay,  or  more  than  the 
money  properly  chargeable  for  the  carriage  of  any  luggage ;  or,  when 
thereto  required,  neglecting  or  refusing  faithfully  to  account  to  his  em- 
ployer for  all  moneys  received  by  him  in  respect  of  any  passenger  or 
luggage  carried  by  such  carriage  ;  or  assaulting  or  using  abusive  or  in- 
suliiQg  language  to  any  person  travelling,  or  about  to  travel,  or  having 
tniYeUed,  as  a  passenger  by  such  carriage,  or  to  any  person  accompanying 
or  attending  upon  such  passenger  in  coming  to  or  going  from  such 
carriage. 

P.  Fine  £5 :  to  be  recovered  as  offence  (1 ). 

iSL  /A,  5.  19,  [^One  Justice]. — (13)  The  driver,  conductor,  or  guard 
of  any  stage-carriage,  or  any  other  person  having  the  care  thereof,  or 
employed  in  or  upon  such  carriage,  through  intoxication  or  negligence,  or 
by  wanton  or  furious  driving,  or  by  or  through  any  other  misconduct, 
endangering  the  safety  of  any  passenger  or  other  person,  or  injuring  and 
endangering  the  property  of  the  owner  or  proprietor  of  such  stage-carriage, 
or  of  any  other  person. 

P.  Fine  £5  :  to  be  recovered  as  offence  (1).     Notes  (t)  (u)  (v)  (w) 

M.  13  Vie.,  No.  5j  8.1.  Bail  comp. — If  any  person  whatever  shall  be 
maimed,  or  otherwise  injured,  by  reason  of  the  careleHs  or  furious  driving, 
or  of  the  racing  or  other  wilfnl  misconduct,  of  any  coachman  or  other 
person  driving  any  stage-coach  or  other  public  carriage  carrying  passengers 
for  hire,  such  careless  or  furious  driving,  or  racing,  or  other  wilful  mis- 
conduct, &c.,  is  misdemeanor. 

P.  Fine  and  impr. 

CARRIERS. 
See  "  Larceny,"  "  Sunday." 

F.  22  Vic.j  No.  9.     Bail  disc. — Any  person,  being  a  bailee  (z)  of 

(z)  Bailment  is  a  delivery  of  a  thing  in  trust  for  some  special  object  or  purpose, 
and  npon  a  contract,  express  or  implied,  to  conform  to  the  object  or  purpose  of  the 
tmat.  (Story  on  **  JBailmentt,'*  p.  4).    Two  ingredients  are  essentially  necessary  to 
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goods  or  chattels,  with  intent  to  defraud,  converting  such  goods  or  chattels, 
or  any  part  thereof,  to  his  own  use,  or  the  use  of  any  person  other  than 
the  owner  thereof^  is  guilty  of  larceny. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  I.,  s.  c,  and  w. ;  or  (if  rnalej 
h.  1.  on  roads  5 — 3  yrs. 

N.B. — S.  c,  never  to  exceed  three  lunar  mths,  in  one  year.  (1  Vic,  c 
90,  8.  5). 

CARTER— LICENSED  (in  Sydney). 

18  Fic,  No.  28. — As  the  operations  of  this  Act  are  limited  to  Sydney 
or  eight  miles  therefrom,  it  is  considered  sufficient  to  make  this  general 
reference  to  it. 

CATTLE. 
See  "Abattoir,"  "Animals,"  " Butcher,"  " Larceny." 

1.  Cattle  Driving. 

S.  16  Fic,  iVb.  23,  8, 1.  [One  Justice']. — Cattle  Drixnng.'] — Any  person 
driving,  or  causing  to  he  driven,  any  cattle  intended  for  sale,  slaughter,  or 
shipment,  into  or  through  any  part  of  such  towns  or  places  to  which  the 
Governor  shall  have  decided  and  notified  in  the  Gazette  that  this  Act 
shall  apply,  at  any  other  hour  except  between  the  hours  of  6  p.  m.  and 
^  a.  m. 

P.  Fine  not  exc.  £1  ahead :  to  be  recovered  either  by  distress,  (11  & 
12  Vic,  c.  43,  s.  19) ;  or  according  to  procedure  of  5  W.  IV.,  No.  22.  (a) 

N.B. — "Cattfe"  includes  bulls,  cows,  oxen,  heifers,  and  steers  ;  but  not 
milch  cows,  cattle  in  teams,  or  working  cattle.  (S.  2). 

2.  Cattle  Stealing. 

S.  17  Vic,  No.  3,  8.  6.  (b)  [Two  Justices'].— Cattle  Stedling].--(X) 
Any  person  taking,  using,  or  in  any  manner  working  any  cattle  (c)  the 


constitute  a  bailment :  1,  a  delivery ;  and,  2,  a  trust ;  this  latter  word  bein?  used 
to  signify  the  confidence  one  man  reposes  in  another.  This  Act  (22  Vic.,  No.  9) 
was  passed  in  order  to  get  rid  of  the  difficulty  of  oonvicting  of  larceny  where  there 
is  no  fraudulent  intention  in  the  first  instance, — where  the  goods  wore  not  obtained 
animo  furandi.  (See  Arch.  Cr.  PL,  273,  and  *•  Larceny,"  post).  In  R.  v.  Curran 
the  young tr^  (a  case  reserved,  decided  April  10th,  1860),  it  was  held  by  the  full 
Court  that  a  prisoner  might  be  convicted  under  this  Act,  although  the  indictment 
was  for  simple  larceny, — that  a  sinmle  indictment  for  larceny,  sustained  by 
evidence  of  such  a  conversion,  was  sufficient  to  support  a  conviction. 

(a)  Recovery  of  Penalty'}. — No  power  of  distress  or  imprisonment  being  given 
by  the  statute  creating  the  offence, — see  Note  to  "  Abattoir,"  ante^  ]).  1,  and  "  Jus- 
tices, Mode  of  Recovery," />o«^  and  ex  parte  Cockbum, />o«^  Part  III. 

(b)  Procedure"]. — No  information  in  writing  is  necessary  previous  to  the  issuing 
of  a  summons ;  and  in  any  information,  summons,  warrant,  conviction,  commitment. 
or  other  proceeding  for  any  offence  contrary  to  this  Act,  it  shall  be  sufficient  if 
the  offence  be  stated  in  the  words  thereof,  declaring  the  offbnce ;  and  the  Justices 
may  amend  any  proceedings  before  them  on  such  terms  as  they  shall  think  fit. 
(S.  10). 

(o)  By  B.  8,  if  the  Justices  before  whom  any  person  shall  be  brought  under  this 
Act,  charged  with  the  offence  of  working  another  person's  cattle,  shall,  from  the 
evidence  given  against  such  person,  be  of  opinion  that  there  ought  to  be  a  pro- 
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property  of  any  other  person,  without  the  consent  of  the  owner  or  other 
person  in  lawful  possession  thereof. 

P.  Forfeit  for  every  head  of  cattle  so  used  not  exc.  £20,  together  with 
coets,  to  be  assessed  by  such  Justices  ;  or,  at  the  discretion  of  such  Jus- 
tices, impr.,  with  or  without  h.  1.,  not  exc.  12  mths. — If  the  fine  adjudged 
be  not  paid  either  immediately  or  within  such  period  appointed  by  the 
Justices  at  the  time  of  conviction,  impr.,  with  or  without  h.l.,  for  not  exc. 
3  mths.  where  sum  remaining  unpaid  shall  not  exc.  £10  ;  4  mths.  where 
said  sum  shall  exc.  £10,  but  not  exc.  £20  ;  and  6  mths.  where  said  sum 
shall  exc  £20,  unless  the  same  be  sooner  paid,  (s.  9).  (II  &  12  Vic,  c 
43,  s.  23). 

N.B. — If  any  person  convicted  under  this  section  fs.  6)  shall  have  paid 
the  9um  adjudged  to  he  paid,  together  with  costs y  if  awarded,  or  shall  have 
received  a  remission  thereof  from  the  Crown,  or  shall  have  suffered  the 
imprisonment  awarded  for  the  non-payment  thereof  he  shall  he  released 
from  aU  further  proceedings  for  the  same  cause.  (S.  7). 

S,  Id,y  s.  5.  {^Two  Justices'], — (2)  Any  person  in  whose  possession,  at 
or  in  any  dwelling-house  or  other  place,  is  found  any  skin  or  carcass,  or 
any  part  thereof,  of  any  stolen  cattle,  being  unable  to  satisfy  Justices 
sitting  in  Petty  Sessions  in  open  Court,  that  he  came  lawfully  thereby. 

P.  Fine  not  exc.  £50,  together  with  the  charges  previous  to  and  at- 
tending the  eonviction ;  (see,  infray  this  section  (s.  5)  given  at  length). 
Fine  to  be  recovered  as  ofience  (I). 

F.  7  4'S  Oeo.  IV.,  c.  29,  *.  25.  Bail  disc.—{l)  Stealing  any  horse, 
mare,  gelding,  colt,  or  filly  ;  or  any  bull,  cow,  ox,  heifer,  or  calf;  or  any 
ram,  ewe,  sheep,  or  lamb ;  or  wilfully  killing  the  same  with  intent  to 
steal  the  carcass  or  skin,  or  any  part  thereof. 

P.  Tr.  15—10  yrs. ;  or  impr.  not  exc  3  yrs.,  with  h.  1.  and  s.  c  ;  or 
(if  male)  h.  1.  on  roads  10 — 5  yrs.  (d) 

FL  7  4^  8  Qeo.  IV.,  c.  30,  s.  16.  Bail  rfwc— (2)  Maliciously  killing, 
maiming,  or  wounding  any  cattle. 

P.  The  same.  

17  Vic»j  No.  3.,  s.  3. — Restitution  of  stolen  Cattle  may  he  awarded], — 
Any  Justice  of  the  Peace,  upon  complaint  or  information,  on  oath,  that 
any  cattle  (s)  suspected  to  have  been  stolen  is  in  the  possession  of  any 

fecntion  for  felony,  such  Justices  may  abstaiR  from  adjudicating  in  a  stimmary 
mjumer  thereon,  and  may  deal  with  the  case  as  one  to  be  prosecuted  at  the  Supremo 
or  Circuit  Court,  or  Court  of  General  Sessions. 

(d)  Oftfider  may  be  convicted  under  s,  6  of  17  Fic,  No.  3]. — If  the  jurjy,  upon 
the  trial  of  any  person  charged  before  any  Court  with  the  offence  of  stealing  anv 
cattle,  shall  be  of  opinion  that  such  person  did  not  commit  the  felony  with  which 
he  ia  charged,  but  md  commit  the  misdemeanor  of  taking,  using,  or  working  any 
other  person's  cattle,  (punishable  summarily  by  17  Yic,  No.  3,  s.  6),  such  jury 
may  acqoit  such  person  of  the  felonv,  and  may  find  him  guilty  of  such  misde- 
meanor, and  he  snail  thereupon  receive  sentence  accordingly,  although  such  per- 
son may  never  have  been  charged  or  accused  of  such  misdemeanor  before  any 
Justices  or  otherwise.  (17  Vic,  No.  3,  s.  8.    See  supra). 

(x)  By  s.  2,  the  word  **  cattle'*  shall  extend  to  and  include  horses,  mares,  fillies, 
foals,  gddings,  colts ;  bulls,  bullocks,  cows,  heifers,  steers,  calves ;  sheep,  lambs ; 
goats,  pigs,  mules,  and  asses.  The  word  **  vendor**  shall  include  and  mean  the 
~  "^ ^  otiier  agent  of  such  vendor  as  well  as  such  vendor  himself. 
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perflon,  may  iRsne  a  Bummons  to  such  person,  requiring  him  to  appear  at  a 
time  and  place  mentioned  in  such  summons,  before  any  two  Justices  of 
the  Peace ;  or,  in  the  discretion  of  such  Justice,  may  issue  a  warrant  in 
the  first  instance  to  apprehend  and  bring  such  person,  at  a  time  and  place 
mentioned  in  such  warrant,  before  any  two  Justices  of  the  Peace ;  and 
also,  if  such  Justice  shall  think  fit,  may  issue  his  warrant  to  any  constable, 
commanding  him  to  seize  any  such  cattle  suspected  to  have  been  stolen, 
and  detain  the  same  until  such  information  or  complaint  shall  have  been 
disposexl  of ;  and  if,  on  the  appearance  of  such  person,  so  summoned  or 
apprehended,  or  on  proof  of  the  service  of  such  summons  personally, 
or  by  leaving  the  same  at  the  usual  or  last  known  place  of  abode  of  such 
person,  two  days  before  he  was  required  to  appear,  it  shall  seem  to  such 
Justices,  after  hearing  evidence,  on  oath  or  affirmation,  that  such  cattle 
were  stolen  within  the  period  of  one  year  preceding  from  the  person 
making  complaint  or  laying  the  information,  it  shall  be  lawful  for  such 
Justices  to  adjudge  him  to  be  the  owner  of  such  cattle,  and  to  issue  a 
warrant  under  their  hands  and  seals  to  any  constable  of  the  said  colony, 
commanding  him  forthwith  to  seize  such  cattle  wheresoever  the  same  may 
be  found,  and  to  restore  and  give  peaceable  possession  thereof  to  the  per- 
son so  adjudged  to  be  the  owner,  as  aforesaid  :  Providexl  always  that 
nothing  herein  contained  shall  be  construed  or  taken  to  discharge  any 
person  from  any  criminal  prosecution  for  felony  to  be  afterwards  brought 
against  such  person,  or  to  prevent  the  Justices  committing  such  person  for 
trial,  or  to  deprive  any  person  of  any  right  he  may  have  or  might  have 
had  before  the  passing  hereof. 

Id.^  s.  4. —  Vendee  who  delivers  cattle^  or  pays  hack  sum  received^  may 
recover  Jrom  his  vendor']. — Any  person  from  whom  or  from  whose  possession 
any  cattle  shall  have  been  taken,  under  any  such  warrant  as  last  afore- 
said, may  recover  from  his  vendor  the  amount  paid  by  him  as  the  purchase- 
money  of  such  cattle ;  and  any  vendor  of  such  cattle  who  may  repay  or 
be  compelled  to  repay  the  purchase-money  he  may  have  received  for  such 
cattle,  may  in  like  manner  recover  back  from  his  vendor  the  amount  he 
may  have  paid  such  last-mentioned  vendor  as  the  purchase-money  of  such 
cattle  ;  and  it  shall  be  lawful  for  any  Justice  of  the  Peace,  upon  complaint, 
on  oath,  made  by  any  such  person  or  vendor  as  aforesaid,  or  any  person 
on  his  behalf,  that  such  person  or  vendor  has  paid  for  such  cattle,  and  that 
such  cattle  have  been  taken  from  him,  or  that  he  has  paid  or  been  com- 
pelled to  repay  the  amount  he  received,  to  summon  the  party  selling  to 
such  last-mentioned  person  or  vendor  to  appear  before  any  two  Justices  of 
the  Peace,  or  to  issue  his  warrant  for  the  apprehension  of  such  party 
selling ;  and  upon  his  appearance,  or,  in  default  thereof,  upon  proof  of  the 
due  service  of  such  summons,  such  Justices  are  hereby  empowered  to 
examine  the  parties,  or  either  of  theni,  and  their  respective  witnesses,  (if 
there  be  any),  upon  oath,  touching  the  purchase  and  payment  of  the 
amount  of  the  purchase-money  for  such  cattle,  and  the  restitution  of  the 
cattle  purchased  by  such  complainant,  or  the  repayment  of  the  sum  re- 
ceived by  him,  and  to  make  such  order  for  the  repayment  of  that  amount, 
with  the  costs  incurred  in  the  recovery  thereof,  as  shall  to  such  Justices 
appear  reasonable  ;  and  in  case  such  amount  shall  not  be  paid  forthwith, 
or  at  the  time  to  be  appointed  by  such  Justices,  the  same  shall  be  levied 
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by  distress  and  sale  of  the  goods  and  chattels  of  the  party  on  whom  such 
order  for  payment  shall  be  made  ;  and  if  such  distress  cannot  be  made,  or 
shall  prove  insufficient,  such  Justices  are  hereby  empowered  to  cause  the 
party  upon  whom  the  order  shall  be  made  to  be  apprehended  and'  com- 
mitted to  any  gaol  or  house  of  correction,  there  to  remain  for  any  period 
not  exceeding  three  mouths,  unless  payment  of  the  said  amount,  and  of 
all  costs  and  expenses  attending  the  recovery  thereof,  shall  be  sooner 
made  :  Provided  that  the  execution  of  such  order  shall  be  stayed  for  such 
time  as  such  Justices  may  order,  if  the  person  from  whom,  or  from  whose 
possession,  such  cattle  may  have  been  taken,  or  on  whom  such  order  for 
payment  shall  be  made,  shall  forthwith  enter  into  a  bond  to  the  complainant, 
with  two  sufficient  sureties,  to  the  satisfaction  of  such  Justices,  and  in 
such  amomit  as  they  shall  think  reasonable,  conditioned  to  prosecute  to 
conviction,  within  the  time  aforesaid,  the  person  guilty  of  having  stolen 
such  cattle ;  and  such  conviction  within  the  time  aforesaid  shall  supersede 
the  order  so  made  by  such  Justices  as  aforesaid  ;  and  no  subsequent  pro- 
ceedings shall  be  had  thereon  or  upon  the  said  bond  :  Provided  also  that 
it  shall  be  lawful  for  such  Justices,  on  the  application  of  such  party,  and 
notice  to  the  said  complainant,  to  extend  the  time  aforesaid. 

S.  5.  Secarch  Warrant. — If  any  witness  shall  prove  on  oath  before  a 
Justice  of  the  Peace,  that  there  is  reasonable  cause  to  suspect  that  the  skin 
or  carcass,  or  any  parts  of  the  skin  or  carcass,  of  any  cattle  stolen  from 
any  person,  is  concealed  in  any  dwelling-house  or  other  place,  it  shall  be 
lawful  for  such  Justice  to  issue  a  warrant,  directing  any  constable  to  search 
such  dwelling-house  or  place ;  and,  if  the  skin  or  carcass  of  any  cattle, 
or  any  part  of  any  such  skin  or  carcass,  so  suspected  to  have  been  stolen, 
shall  be  fouad  in  the  possession  of  any  person  in  or  at  such  dwelling-house 
or  other  place  specified  in  such  warrant,  with  his  knowledge,  it  shall  be 
lawful  for  any  Justice  before  whom  such  person  shall  be  brought,  (unless 
such  person  shall  satisfy  the  said  Justice  that  he  came  lawfully  by  the 
same),  to  commit  such  person  to  the  nearest  gaol  or  lock-  up  in  which  he 
can  be  conveniently  confined,  in  order  that  he  may  be  brought  forward  for 
trial  at  the  next  Court  of  Petty  Sessions,  (unless  he  enter  into  such  bail, 
with  one  or  more  sufficient  securitieH,  as  may  be  required  for  his  appear- 
ance before  such  Court,  which  any  Justice  is  hereby  authorized  and  re- 
quired to  take) ;  and  if  such  person  so  apprehended,  after  proof  upon  oath 
of  such  finding  of  such  skiu  or  carcass,  or  any  part  thereof,  as  aforesaid, 
shall  not  satisfy  the  Justices  sitting  at  Petty  Sessions  in  open  Court,  that 
he  came  lawfully  thereby,  he  shall  forfeit  and  pay  any  sum  not  exceeding 
fifty  pounds,  together  with  the  charges  previous  to  and  attending  his 
conviction.  If  not  paid  immediately,  or  within  such  period  after  the 
conviction  as  such  Justices  at  the  time  of  such  conviction  shall  appoint, 
such  Justices  shall  commit  the  offender,  with  or  without  h.  1.,  for  not  exc. 
3  mths.  where  the  sum  remaining  unpaid  shall  not  exceed  £10  ;  4  mths. 
where  the  said  sum  shall  exceed  £10,  and  not  exceed  £20  ;  and  6  mthp. 
where  the  said  sum  shall  exceed  £20  ;  unless  the  said  sums  shall  be  sooner 
paid.  (S.  9).  As  to  Procedure,  see  supra.  Note  (b)  to  offence  of  working 
anotho^s  cattle. 

CERTIORARI. 
See  "Appeal." 
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CHALLENGE. 

M,  at  Com.  Law.  Bail  comp. — Provoking  to  fight  or  sending  a  chal- 
lenge,— sending  a  challenge, — or  taking  the  same. 

P.  Fine  or  impr.,  or  both.  (R.  v.  Phillips,  6  East,  464). 

CHEATING. 
See  "Conspiracies,"  "False  Pretences,"  and  "Gaming." 

To  constitute  Cheating,  a  mere  false  representation  is  not  sufficient : 
that  would  be  obtaining  money  under  false  pretences.  There  must  be  a 
plausible  contrivance,  as  by  false  weights,  against  which  the  ordinary 
prudence  of  individuals  is  no  security. 

If  a  man  in  the  course  of  his  trade,  openly  carried  on,  puts  a  false 
mark  or  token  upon  a  spurious  article,  ho  as  to  pass  it  off  as  a  genuine 
one,  and  the  article  is  sold  and  money  obtained  by  means  of  the  false  mark 
or  token,  he  is  guiltv  of  a  cheat  at  Common  Law.  fE.  v.  Close,  3  Jur. 
N.  S.,  1309). 

M.  at  Com.  Law,    Bail  comp. — Selling  by  false  weights,  &c. 
P.  Fine  and  impr.,  with  h.  L   (16  Vic,  No.  18,  s.  29). 

CHILD-MURDER. 

See  "  Concealing  Birth." 

CHILDREN,  (f) 

See  "Apprentice,"  "Bastard,"  "Juvenile  Offenders," 

and  "Wives." 

M.  22  Vic,  No.  6.  Bail  comp. — (1)  Child-desertion]. —Any  parent 
wilfully  and  without  lawful  or  reasonable  cause  or  excuse,  deserting  any 
of  his  children  under  the  age  of  sixteen,  and  leaving  such  child  without 
means  of  support, — such  parent  being  able  to  maintain  such  child. 

P.  Impr.  not  exc.  12  cal.  m. 

F.  9  O.  IV.,  c.  31,  5.  21.  Bail  efwc— (2)  Child-stealing'].— Bj  force 
or  fraud,  taking  or  decoying  away,  &c.,  any  child  under  ten  years  of  age, 
with  intent  to  steal  apparel,  &c. ;  or  knowingly  receiving  or  harbouring 
such  child. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.  and  w. ;  or  (if  male)  h,  1. 
on  roadi  5 — 3  yrs. 

CHLOROFORM. 
See  "Attempts." 


(f)  Legitimate  and  Illegitimate  Children]. — As  the  statutable  provisions  for  the 
protection  and  redress  of  deserted  children  seem  to  be  the  same,  whether  tJie 
children  are  legitimate  or  not,  it  has  been  thought  sufficient  to  give  the  subject  in 
detail  under  title  **  Bastard."    (See,  ante,  p.  39). 
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CHURCH. 
See  "Malicious  Injuries." 

8.  1  M.y  c.  3, 8. 2.  (o)  [Two  Justices]. — (1)  Disturbmgl^^Anj  person 
or  persoiiB  willingly  and  ot  purpose,  by  open  and  overt  word,  fact,  act,  or 
deed,  ipalicioosly  or  contemptuously  molesting,  letting,  disturbing,  vexing, 
OfT  troabling,  or  by  any  otber  unlawful  ways  or  means  disquieting  or  mis- 
using any  preacber  in  any  of  his  open  sermons,  &c.,  in  any  church,  chapel, 
churchyard,  &c. 

P.  fmpr.  for  3  mths.,  without  bail  or  mainprize,  and  further  to  the 
Quarter  Sessions  next  after  the  said  3  mths.,  at  which  surety  for  good 
behaviour  for  one  whole  year  may  be  required. 

N.B. — The  conviction  must  be  by  *•  two  sufficient  tvitnesseSj*'  or  by  the 
eoftfession  of  the  offender. 

8.  Id.j  s,  3.  [2W  Justices']. — (2)  Maliciously,  willingly,  or  of  pur- 
pose, molesting,  letting,  disturbing,  vexing,  disquieting,  or  otherwise 
troubling,  any  parson,  vicar,  &c.,  celebrating  divine  service,  sacraments, 
&e.,  [including  the  present  Common  Form  of  Prayer,  ( I  Hawk,  140)]. 

P.  The  same. 

jS.  /i.,  s,  4.  [Two  Justices']. — (3)  Aiding,  procuring,  or  abetting  offence. 

P.  The  same. 

8.  Id.j  s.  7.  [Two  Justices], — (4)  Persons  willingly  and  unlawfuUy 
rescuing  offenders  apprehended,  or  hindering  them  from  being  apprehended. 

P.  llie  like  impr.,  and  further,  a  fine  of  £5,  (s.  7)  :  to  be  recovered 
either  by  distress,  (s.  19  of  11  &  12  Vic,  c.  43),  or  according  to  procedure 
of  5  W.  IV.,  No.  22.  See  "Abattoir,'*  ante,  p.  1,  and  "Justices,  Reco- 
very of  Fin&ij*'  post ;  and  ex  parte  Cockbum,  ^o«^,  Part  III. 

M.  1  W.  ^M.j  c.  18,  5. 18.  (h)  BaU  comp. — (1)  Disquieting  or  dii- 
toibing,  or  misusing,  any  preacher  or  teacher  of  any  congregation,  in  any 
eathednd  or  parish  church,  chapel,  or  other  congregation  permitted  by  the 
Toleration  Act. 

P.  Fine  of  £20  on  each  offender. 

M.  52  G.  IILj  c.  155,  s.  12.  (i)  Bail  comp.— [2)  The  like  offence. 
Dissenters,  [Roman  Catholics,  31  G.  III.,  c.  33,  s.  10]. 


(o)  Mr.  Arnold,  (Summary  Convictiont,  p.  480),  has  suggestod  that  this  statnte 
is  ioapplieable  to  the  Established  Church  in  England.  See  1  Hussell  on  Cr.  &  Ms., 
SOU  and  WiUiami  v.  OUnister.  (2  B  &  C,  699). 

It  haa  been  thought  advisable  to  give  these  statutes,  although  it  is  extremely 
qnestioDable  whether  they  can  be  considered  to  be  in  force  in  this  Colony.  See 
the  caae  of  in  re  Ryan  v.  the  Jptwich  Bench,  decided  July,  1855,  where  it  was  held 
by  the  full  Court  that  5  &  6  Edw.  VI..  c.  3,  which  prescribes  the  observance  of 
certain  chnrch  festivals,  Ac.,  was  not  in  force. 

(H)  Mode  of  Proceedingl—By  1  W.  A  M.,  c.  18,  s.  18,  and  52  G.  III.,  c.  155,  s. 
12,  on  proof  of  the  offence  committed  either  in  a  church  or  a  dissenting  chapel, 
before  any  Justice,  by  two  or  more  credible  witnesses,  the  offender  is  to  find  two 
aoretiea,  to  be  bound  by  recognizances  in  the  penal  sum  of  £50,  to  answer  for  the 
offence ;  and,  in  default,  to  be  committed  to  prison  till  the  next  General  or  Quarter 
Sesaiona.  The  depositions  should  be  taken  in  the  ordinary  way,  and  transmitted 
with  the  jproiecator*s  recognizance. 

(i)  62  O.  nL,  c  155.  does  not  apply  to  churches,  Ac.,  of  the  Church  of  Enghmd. 
{d^  Y.  Mmrsh,  2  PhiU..  203). 
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P.  Fine  £40  on  each  offender,  except  Roman  Catholic  congregations, 
and  then  £20. 

M.  at  Com,  Law,  Bail  comp. — (3).  The  like  at  Common  Law,  (and 
see  2  &  3  Edw.  VL,  c.  1,  s.  2  ;  1  Eliz.,  c.  2,  s.  9). 

P.  Fine  and  irapr.,  or  both. 

CLERGYMEN. 

M.  9  O.  /F.,  c.  31,  8.  23.  Bail  comp. — Arresting  on  way  to  or  during 
the  service. 

P.  Fine  or  impr.,  or  both. 

CLERK. 

See  "  Embezzlement,"  "  Larceny." 

CLERK  OF  PETTY  SESSIONS. 

See  "  Fees,"  "  Fines." 

COAL  AND  COLLIERIES. 

The  Acts  regulating  the  sale  of  coals  in  Sydney  and  its  vicinity  are 
9  Vic,  No.  8,  and  10  Vic,  No.  2. 


8.  IS  Vic,  No.  32,  s  4,  {Two  Justices], — Every  owner  or  agent  (k) 
of  any  coal  mine  or  colliery  refusing  to  the  Examiner  of  Coal  Mines  the 
means  necessary  for  making,  at  all  reasonable  times,  any  entry,  inspection, 
examination,  or  inquiry,  under  this  Act ; — or  wilfully  obstructing  any 
such  Examiner  in  the  execution  of  this  Act. 

P.  Fine  £20 — ^£10  :  to  be  recovered  either  by  distress,  (s.  19  of  11  & 
12  Vic,  c  43),  or  according  to  the  procedure  of  5  W.  IV.,  No.  22).  See 
**  Abattoir,"  p.  1,  and  "Justices,  Recovery  of  Fines,'  post;  and  ex  parte 
Cockbum,/>o^  Part  III. 

COIN. 

F,  9  Vic.y  No.  1.,  ss,  2,  3.  Bail  disc. — (1)  Counterfeiting  gold  or 
silver  coin ;  gilding  or  silvering  counterfeit  coin  to  make  it  resemble 
current  coin ;  gilding  or  silvering  blanks  with  intent  to  make  counterfeit 
coin  of  them ;  colouring  or  altering  genuine  coin  with  intent  to  make  it 
pass  for  a  higher  coin,  &c.  (l) 


(k)  The  term  **  owner'*  shall  mean  the  immediate  proprietor  or  lessee ;  and  the 
term  **  agent,"  any  person  having  the  care  and  direction  of  any  mine  on  behalf  of 
the  owner.  (S.  5).  By  s.  1,  the  Ghovemor  is  empowered  to  appoint  Examiners  of 
Goal  Minos. 

(l)  Any  person  finding  in  any  place  whatever,  or  in  the  possession  of  any  person 
having  the  same  without  lawful  excuse,  any  false  coin  or  coining  tools,  may  seize 
the  same,  and  carry  the  same  forthwith  before  some  Justice ;  and  a  search  warrant 
may  be  granted  for  counterfeit  coin  and  coining  tools ;  and  the  same  shall  bt 
secured,  as  evidence  against  the  offender.  (S.  12).  In  England,  the  Mint  Autho- 
rities pay,  in  all  cases,  the  costs  of  the  prosecution,  if  it  be  carried  on  imder  their 
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P.  Tr.  life — 7  yrs. ;  or  impr.  not  exc.  4  yrs.,  h.  1.,  and  s.  c,  (s.  16); 
or  (if  male)  h.  1.  on  roads  15 — 5  years;  [if female)^  impr.  7 — 2  yrs.,  h.  I. 
and  s.  c. 

F,  Id.^  8.  4.     Bail  disc. — (2)   Impairing  current  gold  or  silver  coin. 

P.  Tr.  14 — 7  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  ».  c. ;  or  (if  male) 
h.  1.  on  roads  10 — 5  yrs. ;  (if  female)^  impr.  5 — 2  yrs.  and  h.  1. 

F,  Id.  8.  5.  Ba^  disc. — (3)  Buying,  selling,  &c.,  or  importing  coun- 
terfeit coin. 

P.  The  same  as  offence  (1). 

M.  Id.^  s.  6.    Bail  camp. — (4)  Uttering  counterfeit  gold  or  silver  coin. 

P.  Impr.  not  exc.  1  yr.,  b.  1.  and  s.  c. 

F.  Id.     Bail  disc. — (5)  Second  offence  is  felony,  (m) 

P.  Same  as  offence  (1). 

M.  Id.  Bail  comp. — -(6)  Uttering  same,  accompanied  by  possession  of 
other  counterfeit  coin,  or  uttering  any  other  counterfeit  coin,  within  ten 
day  8. 

P.  Impr.  not  exc.  2  yrs.,  h.  1.  and  s.  c. 

F.  Id.     Bail  disc. — (7)  Second  offence  is  felony. 

P.  Same  as  offence  (1). 

M.  Id. J  8.  7.  BoaI  comp, — (8)  Having  possession  of  three  or  more 
pieces  of  counterfeit  coin,  with  intent  to  utter  the  same. 

P.  Iropr.  not  exc.  3  yrs.,  h.  1.  and  s.  c. 

F.  Id.     Bail  disc, — (9)  Second  offence  is  felony. 

P.  Same  as  offence  (1). 

F.  Id.j  8.  8.  Bail  disc. — (10)  Any  clerk,  officer,  or  deputy,  signing  or 
eertifying  any  copy  of  any  such  information,  &c.,  as  such  clerk,  or  utter- 
ing any  copy  thereof  with  a  false  or  counterfeit  signature  thereto,  knowing 
the' same  to  be  false  or  counterfeit. 

P.  Tr.  14 — 7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.  and  s.  c. ;  or  (if  male) 
b.  L  on  roads  10—5  yrs. ;  (iffenale)^  impr,  5 — 2  yrs.,  h.  1.  and  s.  p. 

JP.  /(i.,  *.  9.  Bail  disc. — (11)  Making  or  mending,  or  having  pos- 
session of,  coining  tools,  without  lawful  authority,  &c. 

P.  Same  as  offence  (1). 

F.  Id^  8.  10.  Bail  «?mc.— (12)  Counterfeiting  copper  coin,  or  making 
or  mending,  or  selling,  receiving,  or  having  in  possession  without  autho- 
rity, any  tools,  &c.,  for  such  coin. 

P.  Tr.  not  exc  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.  and  s.  c. ;  or  ^ 
malt)  h.  L  on  roads  5—3  yrs. ;  (if female)^  impr.  3 — 1  yr.,  h.  1.  and  a.  c. 

M.  Id.  Bail  comp. — (13)  Uttering  false  copper  coin,  or  having  pos- 
session of  three  or  more  pieces  thereof,  with  intent  to  utter. 


directlofn.  It  would  be  advisable,  therefore,  to  communicate  with  the  Deputy 
Master  of  the  Mint  in  Sydney,  and  lay  before  him  the  facts  of  the  case,  and  receive 
his  instructions. 

(m)  Bj  s.  8,  a  copy  of  the  previous  information,  indictment,  and  conviction, 
porporting  to  be  signed  and  certified  as  a  true  copy  by  the  Clerk  of  the  Court,  or 
oCber  officer  having  the  custody  of  the  records  of  the  Court,  where  the  offender 
was  first  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  shall,  upon  proof  of 
the  identity  €i  the  person  of  the  offender,  be  sufficient  evidence  of  the  previous 
ialbnnattoii.  Ac,  without  proof  of  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  and  certified  the  same. 
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P.  Impr.  not  exc.  1  yr.,  h.  1.  and  s.  c.  (n) 

COMMITTAL. 

See  "Arrest,"  "Apprehension,"  "Justices." 

COMPOUNDING. 

CompoundiDg  of  felony  is  the  taking  reward  for  forebearing  to  prose- 
cute an  offence  of  that  description ;  one  kind  of  it  (known  as  theflhote)^ 
is  where  party  robbed  takes  his  goods  again,  or  other  amends,  upon 
agreement  not  to  prosecute. 

M.  at  Com,  Law,    Bail  comp. — Compounding  a  felony. 

P.  Fine  and  impr.  (I  Hawk,  c.  59,  s.  5). 

M,  at  Com,  Law.  Bail  comp. — Compounding  a  misdemeanor  without 
legal  sanction. 

P.  Same.  (5  East,  298). 

jif.  18  Eliz,j  c,  5,  *.  4. ;  56  O.  Ill,^  c.  138  ,  «.  14.  Bail  comp, — Com- 
pounding informations  in  penal  statutes  without  leare  of  Court. 

P.  The  same. 

F,  7  &S  O, IV,,  c, 29,  8,  58.  Bail  disc, — Any  person  corruptly  taking 
any  money  or  reward,  directly  or  indirectly,  under  pretence,  or  upon 
account  of,  helping  any  person  to  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  which  shall  have  been  stolen,  taken,  ob- 
tained, or  converted  under  the  provisions  of  this  Act. 

P.  Tr.  life— 7  yrs. ;  or  impr.  not  exc.  4  yrs.,  and  w. ;  or  (if  male) 
h.  L  on  roads  15—5  yrs. ;  (if female),  impr.  7 — 2  yrs.,  h.  1.  and  s.  c.  ^ 

CONCEALING  BIRTH,  (o). 

M,  9  O.  IV,j  c,  31,  8,  14.    Bail  disc, — By  woman,  of  child,  by  secret 
burying,  or  otherwise  disposing  of  the  dead  body. 
P.  Impr.  not  exc.  2  yrs.  and  h.  1. 

CONFESSION. 

See  "  Evidence." 

No  confession  which  is  tendered  in  evidence  on  any  criminal  proceeding 
shall  be  received  which  has  been  induced  by  any  untrue  representation,  or 

(n)  Evidence^  fcJ] — S.  14  provides  that  the  evidence  of  any  witness,  even  though 
not  an  officer  of  the  Mint,  shall  he  sufficient  proof  of  coin  being  counterfeit.  By 
8.  15,  accessories  before  the  fact,  in  all  felonies  under  this  Act,  shall  he  punished 
as  principals ;  accessories  after  the  fact  shall  he  liable  to  imprisonment  for  not 
exceeding  2  ^ears.  S.  17  provides  for  offences  under  this  Act  committed  within 
the  jurisdiction  of  the  Admiralty ;  and  s.  18  contains  the  rules  of  interpretation 
as  to  current  coin,  counterfeit  coin,  and  criminal  possession. 

(o)  A  person  acc^uitted  of  child-murder  may  he  found  guilty  of  concealing 
the  birth,  if  the  evidence  justifies  such  a  finding.  (9  G.  IV.,  c.  31,  s.  14).  A  tem- 
porary disposition  of  the  body  is  sufficient,  as  placing  it  under  the  holster  of  a 
bed,  although  with  the  intention  of  removing  it  elsewhere  when  an  opportunity 
offered.  {M.  v.  Perry,  24  L.  J.  M.  C,  137). 
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hy  tny  threat  or  promiBe  whaterer ;  and  every  confession  made  after  any 
sach  representation,  or  threat,  or  promise,  shall  he  deemed  to  have  heen 
induced  thereby,  unless  the  contrary  be  shown.  (22  Vic,  No.  7,  s.  11). 

In  a  case  fR.  v.  Spring  ^  MasonJ  at  the  last  Goulburn  Assizes,  March, 
1860,  the  effect  of  this  section  was  much  considered.  The  prisoners  were 
indicted  for  the  murder  of  one  De  Witt,  who  had  disappeiured  under  cir- 
cumstances of  suspicion  ;  the  prisoners  stated  that  he  was  drowned ;  they 
were  apprehended,  and  the  dead  body  was  found  floating  in  a  creek. 

The  constable,  in  giving  his  evidence,  deposed  that  when  the  body  was 
fcund,  he  went  to  the  prisoners,  who  were  confined  in  separate  cells  ;  he 
swore  that  he  first  saw  Spring  by  himself,  and  said,  '*  We  have  found  De 
Witt ;  it  appears  that  he  was  murdered,  not  drowned."  The  prisoner's 
eounsel  objected  that  what  Spring  said  in  reply  was  inadmissible,  as  being 
within  the  above  section, — ^induced  by  an  untrue  misrepresentation. 

Mr.  Justice  Wise: — ^^  Although,  before  this  statute,  the  statement 
would  certainly  have  been  admissible,  the  latter  part  of  the  section  throws 
the  onus  of  proving  want  of  inducement  on  the  Crown  :  the  words  of  the 
sectioii  are,  *  every  confession  made  qfter  such  misrepresentation,'  and 
not  *  in  consequence  of.'  As  regards  the  meaning  of  the  word  *  untrue,' 
it  may  mean  the  statement  of  that  which  is  known  to  be  untrue,  or  the 
statement  of  that,  as  true,  which  is  not  known  to  be  true ;  both  of  these 
meanings  are  comprehended  by  the  word  untrue.  Therefore,  as  the  con- 
stable did  not  know  that  a  murder  had  been  committed,  and  the  natural 
inference  from  his  words  was  that  he  did  know  it,  he  stated  that  which  he 
did  not  know  to  be  true.    The  reply  of  Spring  is  inadmissible." 

This  decision  is,  it  is  believed,  the  first  that  has  been  given  on  this 
secdoD. 


CONSPIRACY, 

Conspiracy  is  where  two,  or  more  than  two,  agree  to  do  an  illegal  thing, 
that  in,  either  (1),  to  effect  something  in  itself  unlawful ;  or,  (2),  to  effect  by 
wdawfiil  means  something  in  itself  indifferent  or  even  lawful.  "  It  has," 
remarks  Tindal,  C.  J.,  {O'ConneU  v.  B,,  U  CI.  &  F.,  233),  "always 
been  held  to  be  the  law,  that  the  gist  of  the  offence  of  conspiracy  is  the 
bare  engagement  and  association  to  break  the  law,  whether  any  act  be 
done  in  pursuance  thereof  by  the  conspirators  or  not."  Hence,  the  agree- 
ing of  divers  persons  together  to  raise  discontent  and  disaffection  among 
the  Queen's  subjects  is  indictable.  So,  the  agreeing  and  conspiring  toge- 
ther to  cheat  or  defraud  the  Government,  (II.  v.  Thompson^  16  Q.  B.,  832), 
or  a  private  individual,  (R.  v.  Kenrickj  5  Q.  B.,  49),  or  obtain  money 
by  £ilse  pretences,  or  to  obstruct,  prevent,  pervert,  or  defeat  the  course 
of  pnbiic  justice,  (see  16  Vic,  No.  17,  s.  29),  constitutes  an  indictable 
misdemeanor.  So,  by  fftlse  reports,  to  raise  fictitiously  the  price  of  shares 
in  stock,  that  the  Queen's  subjects  may  be  deceived  and  injured,  and  that, 
at  their  expense,  a  profit  may  be  made  by  the  conspirators,  is  a  misde- 
meanor. {Bumes  y.  Pennellj  2  H.  of  L.  Cases,  525).  An  indictment  that 
S  sold  B  a  mare  for  £39  ;  that  while  the  price  was  unpaid,  B  and  C  con- 
spired, by  ftdse  and  fraudulent  representations  made  to  S,  that  the  mare 
was  unsound,  and  that  B  had  re-sold  her  for  X27,  to  induce  S  to  accept  £27, 
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instead  of  the  agrced-on  price  of  £39,  and  thereby  to  defraud  S  of  £12. 
Held  that  the  indictment  was  good,  and  that,  being  supported  by  proof 
of  the  facts  alleged,  warranted  conviction.  (R.  v  Carlisle ,  23  L.  J.  M.  C, 
110).     "  To  render  prisoners  liable,  the  Act  need  not  bo  successful." 

Evidence], — A  foundation  should  first  be  laid,  by  sufficient  proof, 
Establishing,  primd  facie^  the  fact  of  conspiracy  between  the  parties,  or, 
at  least,  tending  to  establish  such  fact ;  the  connection  of  the  conspirators 
being  shown,  every  act  and  declaration  of  each^  in  pursuance  of  the 
common  object,  is,  by  law,  the  act  and  declaration  of  all,  and  is  therefore 
evidence  against  each  of  them.  A  conspiracy  is  generally  proved  by 
circumstantial  evidence,  and  the  detached  acts  of  the  different  parties 
accused,  their  written  correspondence,  entries  made  by  them,  and  other 
documents  in  their  possession  relative  to  the  main  design,  will  sometimes, 
of  necessity,  be  admitted  as  steps  to  establish  the  conspiracy.  If  there 
be  no  express  proof  of  the  conspiracy  itself,  such^vert  acts  as  tend  to 
prove  it  should  first  be  collected  and  proved,  and  then  the  remaining  overt 
acts  may  be  given  in  evidence.  [R,  v.  Murphy^  8  C.  &  P.,  297). 

As  to  the  distinction  between  declarations  in  pursuance  of  the  conspi- 
racy And  mere  narratives,  see  R,  v.  Blake^  6  Q.H.,  126. 

If  two  be  charged  with  a  conspiracy,  and  there  be  not  sufficient  evi- 
dence against  one,  the  other  must  be  discharged.  For  the  same  reason,  a 
husband  and  wife  cannot  alone  be  indicted  for  a  conspiracy,  for  these 
are  but  one  person  in  law.  But  if  two  be  indicted  for  having  conspired 
with  others  who  are  not  tried,  then,  if  one  be  acquitted,  the  other  may 
still  be  convicted.  (1  Hawk,  72,  s.  8). 


3f.  at  Com.  Law,  Bail  comp. — By  two  or  more  persons  :  1.  To  charge 
another  with  crime;  2.  To  injure  others;  3.  To  commit  illegal  otfonces ; 
4.  To  pervert  the  course  of  justice ;  5.  To  effect  legal  purposes  by  im- 
proper means. 

P.  Fine  and  impr.,  (with  h.  1.,  16  Vic,  No.  18,  s.  28),  or  both. 

CONTEMPT. 

The  question  whether  Justices  in  Petty  Sessions  have  power  to  commit 
a  party  for  contempt,  for  using  insulting  language,  and  such  like  offences, 
has  arisen  in  several  cases,  (Maj/hew  v.  Locke,  7  Taunt.,  63)  ;  and, 
although  the  better  opinion  would  appear  to  be  that  they  have  the  power, 
it  will  be  still  more  prudent  for  the  Justices  not  to  exercise  it,  but  to  expel 
the  refractory  party  from  their  presence  If,  however,  they  decide  on 
committing,  thev  must  do  so  by  warrant  in  writing^  and  for  a  time  certain, 
(6  B.  &  Aid.,  894). 

CONSTABLE. 

Sec  "  Police." 

[See  21  Jas.  I.,  c.  12,  and  24  G.  II.,  c.  44,  Call.,  714]. 

The  following  instructions  have  bf^n  promulgated  in  Enprland  for  the 
guidance  of  constables,  and  are  well  worthy  of  the  attentive  consideration 
of  all  appointed  to  discharge  similar  duties  in  this  Colony  : — 
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The  Constable  may  arrest  one  whom  he  has  just  cause  to  suspect  to  be 
about  to  commit  a  felony.  Thus,  when  a  drunken  person,  or  a  man  in  a 
violent  passion,  threatens  the  life  of  another,  the  constable  should  interfere 
and  arrest. 

He  should  arrest  any  person  having  in  his  possession  any  pick-lock-key, 
crow,  jack,  bit,  or  other  implement,  with  intent  feloniously  to  break  into 
any  dwelling-house,  warehouse,  coach-house,  outhouse,  or  stable  ;  or  any 
person  armed  with  any  gun,  pistol,  hanger,  cutlass,  bludgeon,  or  offensive 
weapon,  or  having  upon  him  any  instrument,  with  intent  to  commit  any 
felonious  act. 

Every  person  found  in  any  dwelling-house,  warehouse,  coach-house, 
outhouse,  or  stable,  or  in  any  enclosed  yard,  garden,  or  area,  and  being 
there  for  any  unlawful  purpose,  may  be  arrested. 

In  each  of  these  cases,  the  constable  must  judge  ^m  the  situation  and 
behaviour  of  the  party,  what  his  intention  is.  In  some  cases  no  doubt 
can  exist ;  as  when  the  party  is  a  notorious  thief,  or  acting  with  those 
who  are  thieves ;  or  when  the  party  is  seen  to  try  people's  pockets  in  a 
crowd,  or  to  attempt  to  break  into  a  house,  or  to  endeavour  to  take  any 
property  secretly  from  another.  The  constable  will  not  act  hastily,  in 
case  the  intention  is  not  clear,  but  content  himself  with  watching  closely 
the  suspected  party,  that  he  may  discover  his  design. 

The  constable  must  arrest  anyone  whom  he  sees  in  the  act  of  committing 
a  felony,  or  anyone  whom  another  positively  charges  with  having  com- 
mitted a  felony,  or  whom  another  suspects  of  having  committed  a  felony, 
if  the  suspicion  appear  to  the  constable  to  be  well  founded,  and  provided 
the  person  so  suspecting  go  with  the  constable. 

Though  no  charge  be  made,  yet,  if  the  constable  suspect  a  person  to 
have  committed  a  felony,  he  should  arrest  him ;  and  if  he  have  reason- 
able grounds  for  his  suspicion,  he  will  be  justified,  even  though  it  »hould 
afterwards  appear  that  no  felony  was  in  fact  committed ;  but  the  constable 
must  be  cautious  in  thus  acting  upon  bis  own  suspicions. 

Generally,  if  the  arrest  was  made  discreetly  and  fairly  in  pursuit  of  an 
offender,  and  not  from  any  private  malice  or  ill-will,  the  constable  need 
not  doubt  that  the  law  will  protect  him. 

If,  after  sunset,  and  before  sun-rising,  the  constable  shall  see  anyone 
carrying  a  bundle  or  goods  which  he  suspects  were  stolen,  he  should  stop 
and  examine  the  person,  and  detain  him  ;  but  here  also  he  should  judge 
from  circumstances,  (such  as  appearance  and  manner  of  the  party,  his 
account  of  himself,  and  the  like),  whether  he  has  really  got  stolen  goods, 
before  he  actually  takes  him  into  custody. 

The  constable  must  make  every  exertion  to  effect  the  arrest,  and  the 
law  gives  him  abundant  power  for  the  purpose.  If  the  felon  or  party 
accused  of  felony  fly,  he  may  be  immediately  followed  wherever  he  goes ; 
and  if  he  take  refuge  in  a  house,  the  constable  may  break  open  the  door, 
if  necessary,  to  get  in,  first  stating  who  he  is,  and  his  business ;  but  the 
breaking  open  outer  doors  is  so  dangerous  a  proceeding,  that  the  con- 
stable should  never  resort  to  it  except  in  extreme  cases,  and  when  an 
immediate  arrest  is  necessary. 

There  are  some  cases  in  which  a  constable  may  and  ought  to  break  into 
a  house,  although  no  felony  has  been  committed,  when  the  necchrsity  of 
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the  case  will  not  admit  of  delay;  as  when  persons  are  fighting  farionsly  in 
a  house,  or  when  a  house  has  been^entered  by  others  with  a  felonious  intent, 
and  a  felony  will  probably  be  committed  unless  the  constable  interfere^ 
and  there  are  no  other  means  of  entering ;  except  in  such  cases,  it  is 
better,  in  general,  that  the  constable  should  wait  till  he  has  a  warrant 
from  a  Magistrate  for  the  purpose. 

If  a  prisoner  should  escape,  he  may  be  re-taken,  and,  in  immediate 
pursuit,  the  constable  may  follow  him  into  any  place  or  any  house. 

If  a  constable  find  his  exertions  insufficient  to  effect  the  arrest,  he 
ought  to  require  all  persons  present  to  assist  him,  and  they  are  bound 
to  do  so. 

In  cases  of  actual  breaches  of  the  peace,  as  riots,  afirays,  assaults,  and 
the  like,  committed  within  the  view  of  the  constable,  he  should  imme* 
diately  interfere,  (first  giving  public  notice  of  his  office,  if  he  be  not 
already  known),  separate  the  combatants,  and  prevent  others  from  joining 
in  the  fray.  If  the  riot,  &g.,  be  of  a  serious  nature,  or  if  the  offenders 
do  not  immediately  desist,  he  should  take  them  into  custody,  securing 
also  the  principal  instigators  of  the  tumult,  and  doing  everything  in  hi» 
power  to  restore  quiet. 

A  constable,  in  cases  of  assault  which  have  not  been  committed  in  his 
presence,  or  within  his  view,  is  not  authorized  to  arrest,  or  assist  in 
arresting,  the  party  charged,  nor  is  he  to  receive  a  person  so  charged  into 
his  custody,  unless  the  party  has  been  arrested  by  some  other  constaUe 
who  saw  the  assault  committed. 

He  may  arrest  anyone  assaulting  or  opposing  him  in  the  execution  of 
his  duty. 

If  a  person  forcibly  enter  the  house  of  another,  the  constable  may,  at 
the  request  of  the  owner,  turn  him  out  directly ;  if  he  have  entered  peace- 
ably, but  having  no  right  to  enter,  and  the  o^ner  request  the  constable 
to  turn  him  out,  the  constable  should  first  request  him  to  go  out,  and 
unless  he  do  so,  be  should  turn  him  out  ^  in  either  case,  using  no  more 
force  than  is  necessary  for  the  purpose. 

When  the  offence  has  not  yet  been  committed,  but  when  a  breach  of 
the  peace  is  likely  to  take  place,  as  when  persons  are  openly  preparing  to 
fight,  the  constable  should  take  the  parties  concerned  into  custody ;  if 
they  fly  into  a  house,  or  are  making  preparations  to  fight  within  the 
house,  the  constable  should  enter  the  house  to  prevent  them,  and  likewise 
take  the  parties  into  custody ;  and  should  the  doors  be  closed,  he  may 
break  them  open,  if  admission  be  refused,  after  giving  notice  of  his 
office,  and  his  object  in  entering. 

If  a  party  threaten  another  with  immediate  personal  violence,  or  offer 
to  strike,  the  constable  should  interfere  and  prevent  a  breach  of  the  peace ; 
if  one  draw  a  weapon  upon  another,  attempting  to  strike,  the  constable 
should  take  him  into  custody.  If  persons  be  merely  quarrelling  or  in- 
sulting each  other  by  words,  the  constable  has  no  right  to  take  them  into 
custody,  but  should  be  ready  to  prevent  a  breach  of  the  peace. 

The  constable  ought  to  arrest,  and  take  before  a  Justice,  any  person 
walking  about  the  streets,  and  exposing  to  view  in  the  street  any 
obetcene  print  or  exhibition. 

If  a  party  charged  with  a  misdemeanor  escape  out  of  custody,  he  may 
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be  pomied  immediately  anywhere  ;  and  if  he  take  refuge  in  a  house,  the 
doors  may  be  broken  open  after  demand  of  admission,  and  after  notifica- 
tion by  the  constable  of  his  office  and  object  in  coming. 

Afiter  arrest,  the  constable  is  in  all  cases  to  treat  a  prisoner  properly, 
fmd  impose  only  such  constraint  upon  him  as  may  be  necessary  for  his 
safe  custody. 

The  constable  is  bonnd  to  follow  the  directions  contained  in  a  warrant, 
and  to  execute  it  with  secrecy  and  despatch  ;  the  power  given  to  him  for 
the  purpose  of  arresting  has  been  already  shown.  If  the  warrant  cannot 
be  executed  immediately,  it  should  be  executed  as  soon  as  possible  after- 
wards. 

The  constable  must  execute  the  warrant  himself,  or,  when  he  calls  in 
assistance,  must  be  actually  present.  Upon  all  occasions  he  ought  to  state 
his  authority,  if  it  be  not  generally  known,  and  should  show  his  warrant 
when  requiied  to  do  so ;  but  he  should  never  part  with  the  possession  of 
the  warrant,  as  it  may  be  wanted  afterwards  for  his  own  justification. 

Upon  the  arrest  being  made,  the  prisoner  is  to  be  taken  before  the 
Magistrate  as  soon  as  convenient.  When  the  prisoner  is  brought  to  the 
Justice,  he  still  remains  in  custody  of  the  constable  until  his  discharge  or 
committal,  or  until  the  officer  receives  the  orders  of  the  Justice. 

The  constable  may  enter  a  house  to  search  for  stolen  goods,  having  first 
got  a  search-warrant  from  a  Magistrate  for  that  purpose.  He  should, 
when  it  is  possible  to  do  so,  execute  it  in  the  day  -time.  If  he  find  the 
goods  mentioned,  he  is  to  take  them  to  a  Magistrate,  and,  when  the  war- 
rant so  directs,  he  must  take  the  person  also  in  whose  possession  they  are 
found.  To  avoid  mistakes,  the  person  who  applies  for  the  warrant  ought 
to  attend  at  the  search  to  identify  the  goods. 

The  constable  has  power  to  apprehend  and  carry  before  a  Justice  of  the 
Peace  every  common  prostitute  wandering  in  the  public  streets,  public 
highways,  or  in  any  place  of  public  resort,  behaving  in  a  riotous  or  indecent 
manner ;  every  person  wandering  abroad,  or  placing  himself  or  herself 
in  any  public  street  or  highway,  court,  or  passage,  to  beg  or  gather  alms, 
or  causing  or  procuring,  or  encouraging,  any  child  so  to  do,  all  such  being 
declared  by  the  law  to  be  idle  and  disorderly  persons ;  every  person  wan- 
dering abroad,  or  lodging  in  any  bam  or  outhouse,  or  in  any  deserted  or 
unoccupied  building,  or  in  the  open  air,  or  under  a  tent,  or  in  any  cart 
^  waggon,  not  having  any  visible  means  of  subsistence,  and  not  giving 
a  good  account  of  himself  or  herself;  every  person  wandering  abroad, 
and  endeavouring,  by  the  exposure  of  wounds  or  deformities,  to  obtain  or 
gather  alms ;  every  person  going  about  as  a  gatherer  or  collector  of  alms, 
or  endeavouring  to  procure  charitable  contributions  of  any  nature  or  kind, 
under  any  false  or  fraudulent  pretence ;  every  person  playing  or  betting 
in  any  street,  road,  highway,  or  other  open  or  public  place,  at  or  with 
any  table  or  instrument  of  gaming,  at  any  game  or  pretended  game  of 
chance.  In  the  cases  above  mentioned,  the  constable  has,  by  law,  power 
to  arrest. 

Protection  of  Constables].— By  s.  23  of  16  Vic,  No.  33,  it  is  provided 
that,  when  any  action  shall  be  brought  against  any  Chief  or  other  constable 
for  any  act  done  in  obedience  to  the  warrant  of  a  Magistrate,  such  Chief 
or  other  omstable  shall  not  be  responsible  for  any  irregularity  in  the 
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issuing  of  sach  warrant,  or  for  any  want  of  jurisdiction  in  the  Magistrate 
issuing  the  same ;  and  such  Chief  or  other  constable  may  plead  the  general 
issue,  and  give  such  warrant  in  evidence ;  and  upon  producing  such  war- 
rant, and  proving  that  the  signature  thereto  is  the  handwriting  of  the 
person  whose  name  shall  appear  subscribed  thereto,  and  that  such  person 
is  reputed  to  be  and  acts  as  a  Magistrate,  possessing  jurisdiction  in  the 
case,  and  that  the  act  or  acts  complained  of  were  done  in  obedience  to 
such  warrant,  the  jury  shall  find  a  verdict  for  such  constable,  and  he  shall 
recover  his  costs  of  suit. 

16  Vic,  No.  33,  s.  8,  gives  the  following  Oath  to  be  taken  by  the 
members  of  the  Police  Force  : — 

"  I,  A.  B.,  do  swear  that  I  will  well  and  truly  serve  our  Sovereign 
Lady  the  Queen  in  the  office  of  Inspector-General  of  the  Police  De- 
partment, [Superintendent  of  Police  for  the  Metropolitan  District, 
Superintendent  of  Mounted  Patrol  for  Roads  and  Gold  Escorts,  Chief 
or  other  constable,  (as  the  case  may  hej\  without  favour  or  affection, 
malice  or  ill-will ;  that  I  will  see  and  cause  Her  Majesty's  peace  to 
be  kept  and  preserved ;  and  that  I  will  prevent,  to  the  best  of  my 
power,  all  offences  against  the  same ;  and  that,  while  I  shall  continue 
to  hold  the  said  office,  I  will,  to  the  best  of  my  skill  and  knowledge, ' 
discharge  all  the  duties  thereof,  in  the  execution  of  warrants  and 
otherwise,  faithfully  according  to  law ;  and  that  I  do  not  now  belong 
to,  and  that  I  will  not,  while  I  hold  the  said  office,  join,  subscribe,  or 
belong  to,  any  political  society  whatsoever,  or  to  any  secret  society 
whatsoever,  unless  to  the  society  of  Freemasons. — So  help  me  God.*' 
The  said  oath  shall  be  administered  either  at  General  or  Petty  Sesnions, 
or  otherwise  by  any  Justice  of  the  Peace,  and  shall  in  all  cases  be  sub- 
scribed by  the  person  taking  the  same ;  and  the  oath  so  taken  by  the 
Inspector-General  shall  be  forthwith  transmitted  to  the  Colonial  Secretary 
by  the  Justice  or  Justices  before  whom  the  same  was  taken  ;  and  the  oaths 
so  taken  and  subscribed  by  all  other  persons  appointed  under  this  Act, 
shall  be  forwarded  by  the  Justice  or  Justices  before  whom  the  same  were 
taken,  to  the  Inspector-General. 


8.  16  Ftc,  No.  33,  s,  9.  [Two  Ji^^tce^].— (1)  Any  Chief  or  other 
Constable  holding  office  under  this  Act,  neglecting  or  refusing  to  obey  and 
execute  any  warrant  directed  to  be  by  him  executed,  or  guilty  of  any 
neglect  or  violation  of  duty  in  his  office. 

P.  Fine  not  exc.  £5  :  to  be  deducted  from  any  accniing  salary  under 
this  Act,  upon  a  certificate  thereof,  to  be  by  the  convicting  Justices  trans- 
mitted to  the  Colonial  Treasurer  ;  and,  at  their  discretion,  dismissal.  ( p) 

N.B. — Such  Chief  or  other  Constable  may  appeal  to  the  Governor, 

S,  Id.f  8,  10.    [Two  Justices']. — (2)    Any  Chief  or  other  Constable  not 


(p)  Appropriation  of  Penalties^  Evidence"].  —  All  fines  under  this  Act  to  be 
applied  to  the  Police  Reward  Fiind,  (s.  22)  ;  and,  by  s.  16,  common  reputation  shall 
be  deemed  to  be  sufficient  prima  facie  evidence  of  the  right  of  tJie  Inspector- 
General,  or  other  member  of  the  Force,  to  hold  or  execute  his  office,  or  as  to  his 
holding  such  office  ;  and  it  sliall  not  be  necessary  to  have  or  produce  any  Avritten 
appointment,  or  any  oath,  affidavit,  or  other  document  or  matter  whatsoever,  in 
proof  of  &uch  right. 
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delivering  over,  within  one  week  after  he  shall  have  heen  dismissed  from, 
or  shall  have  ceased  to  hold,  his  ofiice,  all  and  evei^  the  arms,  ammunition, 
and  accoutrements,  horse,  saddle,  bridle,  clothing,  and  other  appointments 
whatsoever,  which  may  have  been  supplied  to  him  for  the  execution  of 
such  office,  to  such  person  as  may  be  appointed  by  the  Inspector-General 
in  the  Metropolitan  district,  or  by  the  several  Benches  of  Magistrates  in 
all  other  districts,  to  receive  them. 

P.  Impr.  and  h.  1.  for  not  exc.  3  mths.,  and  seizure  of  said  articles. 

/S>.  ld.j  8.11.  [Two  Justices]. — (3)  Any  Chief  or  other  Constable 
resigning,  withdrawing,  or  absenting  himself,  without  previous  permission, 
in  writing,  so  to  do  by  the  Inspector- General  or  Benches  of  Magistrates, 
respectively,  under  whom  he  may  be  placed ;  or  before  the  expiration  of 
three  months'  notice  of  his  intention  so  to  resign  or  withdraw. 

P.  Fine  not  exc.  £10 ;  or,  on  failure  of  payment,  impr.  and  h.  1.  for 
not  exc  3  mths.,  (s.  23  of  1 1  &  12  Vic,  c  43) ;  and  offender  is  liable  to 
serve  out  his  time,  and  to  forfeiture  of  any  allowance,  remuneration,  or 
superannuation  to  which  he  might  otherwise  be  entitled.  (See  s.  21  of  16 
Vic.,  No.  33). 

N.B. — This  section  does  not  apply  to  any  constable  procured  under  the 
Police  Recruiting  Act^  17  Vic.^  No.  30,  s.  6. 

S.  16  Vic.,  No.  33,  s.  12.  [One  Jms/icc].— (4)  Any  toll-collector  de- 
manding or  receiving  any  duty  or  toll  contrary  to  this  Act.  (q) 

P.  Fine  not  exc.  £10 :  to  be  recovered  by  distress,  (s.  12  of  16  Vic, 
No.  33)  ;  and,  in  default  of  distress,  impr.  not  exc.  3  cal.  m.  (S.  22  of  II 
&  12  Vic,  c  43). 

S.  Id.,  s.  14.  [One  Justice]. — (5)  Any  person  duly  summoned  on  in- 
quiries instituted  under  this  Act,  (r)  and  respecting  any  charge  against 
any  member  of  the  Police  Force,  not  attending  at  the  time  and  place  named 
in  the  summons,  or  attending  and  refusing  to  be  sworn,  or,  being  sworn, 
refusing  to  give  evidence,  or  to  answer  all  such  questions  as  may  be  legally 
demanded  of  him. 

P.  Fine  not  exc.  £5 ;  in  default  of  payment,  impr.  not  exc  1  mth. 
(See  s.  23  of  11  &  12  Vic,  c  43). 

8.  Id.,  s.  15.  [Two  Justices]. — (6)  Any  person,  not  being  a  member 
of  the  Police  Force  under  this  Act,  having  in  his  or  her  possession  any 


(q)  By  8  12,  The  Inspector-General,  &c.,  and  all  Chief  and  other  constables, 
being  on  actual  duty,  and  in  proper  dress  or  undress  as  such,  and  all  prisoners 
under  their  charge,  and  all  carria)?es  and  horses  exclusively  employed  in  carrying 
or  conveying  such  persons,  or  their  prisonors  or  baggage,  or  returning  therefrom, 
and  not  otherwise  engaged  or  employed,  shall  be  exempt  from  payment  of  any 
tolls  or  dues  otherwise  demandable  in  passing  any  toll-gate,  turnpike  road,  bridge, 
or  ferry . 

(b)  By  •.  14,  The  Inspector-Oeneral,  Ac,  or  any  Justice,  may  examine  on  oath 
into  the  truth  of  any  charge,  on  complaint  preferred  against  any  member  of  the 
Police  Force  holding  o^ce  under  this  Act,  (see  supra,  offence  3),  of  anv  neglect  or 
violation  of  duty  in  his  office,  and  also  into  the  matter  of  any  appeal  iiuder  tlie 
proviso  of  8.  8 ;  and,  bv  s.  15,  such  Inspector,  (fee,  or  Justice,  may  issue  a  sum- 
mons, requiring  all  such  persons  named  therein  to  appear  before  him,  at  a  place 
and  time  to  be  therein  appointed,  to  give  evidence  as  to  all  matters  or  tilings 
known  to  such  persons  respecting  any  such  charge  or  complaint  preferred  against 
any  such  member  of  the  Police  Force. 
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arms  or  ammanition,  or  any  article  of  clothing,  accoutrements,  or  appoint^ 
ments,  supplied  to  any  member  of  the  Force,  and  not  being  able  satisfacto* 
rily  to  account  for  his  or  her  possession  thereof, — or  putting  on  or  assuming 
the  dress,  name,  designation,  or  description  of  any  member  of  the  Force, 
or  of  any  class  of  such  members,  for  the  purpose  of  thereby  obtaining 
admission  into  any  house  or  other  place,  or  of  doing  or  procuring  to  be 
done  any  other  act  which  such  person  or  persons  so  putting  on  or  assuming 
such  dress,  name,  designation,  or  description,  would  not  by  law  be  entitled 
to  do  or  procure  to  be  done  by  his  or  their  own  authority. 

P.  Fine  not  exc.  £10 :  to  be  recovered  by  distress,  or,  in  default  of 
payment  thereof,  impr.  with  h.  1.  for  not  exc.  3  mths.  (11  &  12  Vic,  c.  43, 
88.  19,  22). 

S.  6  W.  IV.,  No.  4,  8. 12.  [One  Justice]. — (7)  Any  constable  failing 
or  neglecting  to  report  to  the  Police  Magistrate,  or  Justice  of  the  town, 
any  dog  which  shall  be  kept  in  his  division,  &c.,  without  being  duly 
registered. 

P.  Fine  20s. — 10s.  for  each  dog :  to  be  recovered  either  by  distress, 
(s.  19  of  11  &  12  Vic,  c.  43),  or  according  to  5  W.  IV.,  No.  22.  (See 
"  Justices,  Recovery  of  Fines,"  where  s.  1  of  5  W.  IV.,  No.  22,  is  given 
at  length). 

S.  Id.,  5. 13.  [One  Justice']. — (8)  Any  constable  neglecting  to  destroy, 
or  to  use  his  best  endeavours  to  destroy,  every  dog  which  he  shall  find  at 
large,  contrary  to  the  provisions  of  this  Act,  within  his  division,  &c. 

P.  Fine  20s. —  10s. :  to  be  recovered  as  offence  ^7). 

S.  Id.y  8.  14.  [One  Justice']. — (9)  Any  constable  or  other  person  wil- 
fully or  maliciously  killing  or  destroying  any  dog  which  shall  not  be  at 
large  contrary  to  the  provisions  of  this  Act. 

P.  Fine  £5 — £1,  and  full  value  of  the  dog :  to  be  recoverd  as  offence 
(7).     See  "  Dog,"  post. 

M.  at  Com,  Law.  Bail  disc. — (1)  Refusing  to  execute  the  office  when 
required  by  law  to  do  so,  [e.  g.,  as  chief  or  petty  constable,  &c.],  or  neg- 
lecting duty. 

P.  Fine  or  impr.,  or  both.  fR.  v.  Bowen,  1  B.  &  C,  585  ;  Ar.  Cr.  PL, 
751). 

M.  at  Com.  Law.  Bail  comp. — (2)  Any  person  refusing  to  assist  a 
constable  when  called  upon. 

P.  The  same.    (1  Car.  &  M.,  314 ;  Wise  on  Riots,  55). 

CONVICT. 

See  "  Felon." 

CORONER. 

The  office  of  Coroner  is  very  ancient.  He  is  called  Coroner,  ( Coronator), 
says  Blackstone,  because  he  has  principally  to  do  with  pleas  of  the  Crown. 
The  office  is  both  ministerial  and  judicial,  but  chiefly  judicial,  (Oarnett  v, 
Ferrand,  6  B.  &  C,  625,  sed  quaere  by  Lord  Abinger;  Jewison  v.  Dyson, 
9  M.  &  W.,  585) ;  it  consists,  chiefly,  in  inquiring,  when  any  person  is 
slain,  or  dies  suddenly  or  in  prison,  concerning  the  manner  of  his  death. 
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It  10  a  Court  of  Record ;  there  must  be  twelve  jurymeD,  and  they  must 
ooncar  in  their  verdict;  but  by  s.  34  of  11  Vic,  No.  20,  (the  Jury  Act), 
it  is  provided  that,  in  thinly-populated  districts,  it  shall  be  lawful  for  the 
Coroner,  at  his  discretion,  to  swear  a  jury  of  any  number,  not  less  than 
five,  and  the  verdict  of  such  jury  shall  be  as  valid  and  effectual  in  law  as 
if  the  accustomed  number  were  impannelled  and  sworn. 

By  8. 40,  Any  man,  being  duly  summoned  and  returned  to  serve  as  a  juror 
upon  any  inquest  before  any  Coroner,  and,  after  being  openly  called  three 
times,  not  appearing  and  serving  as  a  juror,  shall  be  fined  not  exc.  £5,  (to 
be  imposed  by  the  Coroner),  unless  some  reasonable  excuse,  on  oathy  be 
proved :  the  Coroner  is  to  make  out  a  certificate,  and  sign  it,  containing 
Christian  and  surname  of  defaulter,  residence,  and  calling. 

The  inquest  most  sit  super  visum  corporis^  for  if  the  body  cannot  be 
found,  the  Coroner  cannot  sit,  except  by  virtue  of  a  Special  Commission. 
In  this  colony  the  Governor's  commission  empowers  him  to  appoint  Coro- 
ners. S.  4  of  7  G.  IV.,  c.  64,  requires  every  Coroner  upon  any  inqui- 
sition, under  penalty, — to  take  the  evidence  in  writing, — ^to  bind  witnesses^ 
by  recognizance,  to  appear  at  the  trial, — and  to  cerUfy  and  subscribe  the 
same,  and  the  inquisition. 

1  Vic,  No.  3,  provides  for  the  attendance  and  remuneration  of  duly 
qualified  medical  witnesses. 

The  late  Act  of  19  Vic,  No.  17,  provides  that  foreign  medical  prac- 
titioners, properly  qualified,  shall  be  deemed  legally  qualified  practitioners, 
so  as  to  be  qualified  as  medical  witnesses  on  Coroners'  inquests  and  other 
inquiries,  modifying  9  Vic,  No.  12,  and  2  Vic,  No.  22. 

It  is  the  duty  of  the  Coroner  to  read  over  to  every  witness  examined  on 
the  inquest  the  evidence  he  has  given,  and  desire  the  witness  to  sign  it. 
B.  ▼.  Plummerj  1  C.  &  K.,  600).  It  is  the  duty  of  the  Coroner  to  bind  over 
all  those  witnesses  who  prove  any  material  facts  against  the  accused,  and 
not  those  called  for  the  purpose  of  exculpating  him.  fR,  v.  Taylor^  9  C. 
&  P.,  672). 

By  29  s.  of  16  Vic,  No.  18,  verdicts  of  murder  and  of  manslaughter, 
retorned  by  a  jury  at  a  Coroner's  inquest,  and  the  warrant  of  committal, 
or  recognizance  of  bail  thereupon  issued  or  taken,  are  to  be  deemed 
equivalent  to  ordinary  committals,  or  holding  to  bail  by  Magistrates. 

1.  A  Coroner's  inquest  should  be  held  in  all  cases  of  violent  death, 
casualties  by  which  death  ensues,  sudden  deaths,  persons  found  dead, 
persons  dying  in  prison,  lunatics  who  die  by  suicide,  and  persons  com- 
mitting suicide,  for  the  purpose  of  inquiring  into  and  ascertaining  the 
manner  of  the  death.  If  a  constable,  or  anyone  in  authority,  knowingly 
suffer  any  person  to  be  buried  who  died  in  the  manner  mentioned  in  any 
of  the  above  cases,  he  will  be  liable  to  a  criminal  prosecution,  and  the 
body  of  the  person  buried  must  be  taken  up  again  for  inquiry. 

2.  In  all  cases  of  violent  and  unnatural  deaths  in  houses  or  other 
buildings,  the  Coroner  shall  be  sent  for,  if  possible,  whilst  the  body 
remains  in  the  same  position  as  when  the  party  died. 

3.  The  duty  of  the  constable  or  other  peace  officer,  when  any  of  the 
above  ca^es  occur  in  his  own  knowledge,  or  when  he  has  received  infor- 
maticm  of  and  ascertained  the  fact,  is  to  apply  immediately  to  the  Coroner 
£»r  a  precept  or  warrant  to  summon  a  jury. 
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4.  A  constable  not  executing  or  making  a  return  to  this  warrant,  is 
liable  to  be  fined. 

6,  If  a  body  has  been  interred  on  which  an  inquest  ought  to  have  been 
held,  on  application  to  the  Coroner,  ho  will  grant  his  warrant  for  the  dis- 
interment. 

6.  The  name  of  the  deceased  should  be  correctly  ascertained,  if  it  be 
possible,  and  the  nature  of  the  death,  whether  by  accident,  suicide,  or 
otherwise,  and  stated  to  the  Coroner  for  his  information,  in  issuing  his 
warrant. 

7.  The  officer  should  take  charge  of,  and  produce  on  the  inquest,  any 
papers  or  other  property  that  may  be  found  on  searching  the  body  of  any- 
one unknown  that  may  be  found  dead  in  the  street,  highway,  or  other  by- 
place  ;  and  he  should  act  in  the  same  manner  when  the  party  is  known. 

8.  He  should  also  produce  or  cause  to  be  exhibited  to  the  Court,  any 
weapon  or  instrument  that  may  be  found,  supposed  to  have  been  the  means 
of  death. 

9.  When  death  is  caused  by  any  waggon,  cart,  or  carriage,  it  should  be 
identified  by  its  number,  or  by  the  name  and  residence  of  the  owner  and 
driver,  if  they  can  be  ascertained. 

The  constable  should  summon  a  jury  and  the  necessary  witnesses.  The 
latter  should  be  served  personally,  if  possible  ;  they  should  be  kept  out  of 
court  until  called  in  separately  to  give  evidence.  The  constable  should 
remain  in  court,  and  prevent  interruption,  and  obey  all  the  lawful  orders 
of  the  Coroner. 

The  names  of  the  jurymen  having  been  called,  and  a  foreman  appointed, 
those  persons  who  have  answered  must  stand  up  to  be  sworn  as  jurors. 

The  officer  has  charge  of  the  jury,  and  should  see  that  all  of  them 
accompany  him  to  view  the  body.  Should  they  retire,  he  must  keep 
charge  of  them,  but  should  not  interfere  with  them,  or  allow  anyone  else 
to  do  so.  A  warrant  will  be  given  to  the  officer  by  the  Coroner  for  the 
burial  of  the  body,  who  can  hand  it  over  to  the  relatives  of  the  deceased. 

It  may  be  inferred  from  the  case  of  Garnett  v.  Ferrand,  6  B.  &  Cress., 
611 ;  9  D.  &  R.,  657,  that  the  Coroner  has  the  power  of  excluding  par- 
ticular individuals,  attorneys,  counsel,  &c.,  and  the  public  generally. 

No  person  ought  to  be  allowed  to  make  a  statement  before  a  Coroner, 
not  on  oath.  Whenever  a  person  comes  forward  and  offers  to  make  a 
statement,  he  ought  first  to  be  sworn,  no  matter  whether  other  evidence 
may  point  suspicion  to  him  or  not.  It  is  the  duty  of  the  Coroner  to 
receive  evidence  on  oath  alone,  and  he  should  not  allow  the  party  to  make 
a  simple  statement  not  on  oath,  on  the  ground  that  his  evidence  may  pos- 
sibly criminate  him  hereafter.  All  that  the  Coroner  can  do  is  to  caution 
a  party  who  is  giving  evidence  on  oath,  if  he  should  think  his  evidence 
tends  to  criminate  him,  and  to  leave  it  to  his  discretion  to  go  on  or  not  as 
he  pleases. 

CRIMINAL  INFORMATION. 

See  "Justices." 

When  a  Justice  of  the  Peace  is  guilty  of  any  gross  act  of  oppression 
committed  by  him  in  the  exercise  or  alleged  exercise  of  his  magisterial 
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duties,  or  actnated  by  any  t  indict ive  or  corrupt  motive,  he  is  liable 
to  be  punished  by  a  Criminal  Information.  Mi-iconduct  in  his  office  may 
render  him  liable, .  though  he  be  not  actuated  by  motives  of  pecuniary 
interest  or  personid  malice ;  as  if  he  gave  way  to  passion,  so  as  clearly  to 
interfere  with  the  due  administration  of  justice ;  but  a  mere  display  of 
ill- humour,  or  an  error  of  judgment,  such  as  the  omission  to  administer  an 
oath,  ur  to  give  a  caution  to  a  dying  man  before  taking  his  examination, 
would  not  induce  the  Court  to  interfere.  (R.  v.  Barker,  4  Cox  C.  C,  353). 

CRUELTY. 

See  "  Animals,"  "  Servants." 

M.  cU  Com.  Law,  Bail  camp. — Cruelty  to  those  of  tender  years  under 
one*s  control, — as  by  not  providing  food,  &c.,—- or  deserting  infant  in 
street,  &c.,  whereby  injury  to  health  occasioned. 

P.  Fine  or  impr.,  or  both.  (2  Camp.,  650;  22  L.  J.  M.  C,  113  ;  24 
L.  J.  M.  C,  109  ;  and  see  16  Vic,  No  17,  s.  7). 

CUSTOMS  AND  EXCISE. 

See  9  Vic,  No.  15  ;  10  Vic,  No.  9  ;  13  Vic,  No.  43 ;  and  20  Vic, 
No.  22. 

DEAD  BODIES. 

Af.  At  Com,  Law.     Bail  Comp. — Disinterring  a  dead  body. 
P.  Fine  or  impr.,  or  both,  (s) 

DISOBEDIENCE. 

M.  At  Com  Law.  Bail  co/np.— Disobedience  of  a  Justice's  order  ;  or 
of  the  direction  or  prohibition  of  a  statute,  where  no  penalty  is  annexed. 

P.  Fine  or  impr.,  or  both.  ( Dick.  Q.  S.,  288,  454 ;  R.  v.  Buchanan^ 
8  Q.  B.,  887). 

DISORDERLY  HOUSE. 

See  "Theatre." 

Every  hawdy-house  is  necessarily  a  disorderly  house,  but  every  dis- 
orderly house  is  not  necessarily  a  brothel ;  and  though  the  proof  of  one 
may  &i],  the  evidence  may  be  sufficient  to  maintain  a  charge  of  the  other. 

A  wi/e  may  be  indicted  ^ith  her  husband,  and  punished  with  him,  for 
keeping  a  bawdy-house.  In  all  cases  where  the  wife  offends  alone,  with- 
out the  company  or  coercion  of  her  husband,  she  is  responsible  for  her 
offence  as  much  as  any  feme  sole.  (4  Steph.  Com.,  105). 

Evidence^ — It  must  be  proved  that  the  house  in  question,  or  a  room 

(»)  R.  V.  Lynn,  2  T.  R.,  733 ;  R.  v.  Gillies,  R.  &  Ry..  366  n..  and  a  recent  case. 
B.  V.  Sharpe,  26  L.  J.  M.  C,  47,  where  it  is  held  to  be  a  misdemeanor  at  Com- 
mon Law,  to  enter  an  nnconsecrated  bnrial  gp*oimd,  and,  without  th^  knowledge 
and  consent  of  the  owners  thereof,  to  dig  up  and  carry  away  a  corpse  buried 
therein,  alttiongh  the  party  may  have  been  actuated  by  religious  feeling,  and  have 
oondncted  the  matter  most  decently. 
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or  rooms  in  it,  were  let  oat  for  the  purposes  alleged.  If  a  lodger  let 
her  apartment  for  the  purpose  of  indiscriminate  prostitution,  it  is  as 
much  a  bawdy-house  as  if  she  held  the  whole  house.  (2  Ld.  Raymond, 
1197).  It  is  not  necessary  to  prove  who  frequents  the  house,  for  that  may 
be  impossible;  and  if  any  unknown  persons  are  proved  to  be  there, 
behaving  disorderly,  it  is  sufficient  to  support  the  indictment.  (1  T.  K., 
754). 

Evidence  oi  particular  instances  may  be  given  under  the  general  charge. 
It  must  be  proved  that  the  defendant  acted  or  behaved  as  master  or 
mistress,  or  as  the  persons  having  the  care  and  government,  or  '*  manage- 
ment of  the  house  in  question,''  which  is  sufficient  evidence  that  they  kept 
the  house. 

By  14  Vic,  No.  23,  s.  3,  Every  house,  room,  building,  garden,  or  place, 
wherein  any  such  entertainment  of  the  stage  (see  s.  2)  shall  be  acted,  &c, 
unless  the  ssune  shall  be  authorized  by  the  Colonial  Secretary,  shall  be 
deemed  a  disorderly  house,  room,  building,  or  place.   And  see  ^^  Theatre." 

S,  13  Vic.j  No.  29,  s,  37.  [Two  Justices], — Any  person  having  or 
keeping  any  house,  shop,  room,  or  place  of  public  resort,  wherein  provi- 
sions, liquors,  or  refreshments  of  any  kind  shall  be  sold  or  consumed,  and 
wilfully  or  knowingly  permitting  drunkenness  or  other  disorderly  conduct 
in  such  house,  &c.,  or  knowingly  suffering  any  unlawful  games  or  gaming 
whatsoever  therein,— or  knowingly  permitting  or  suffering  prostitutes,  or 
persons  of  notoriously  bad  character,  to  meet  together  and  remain  therein. 

P.  Fine  not  exc.  £10.  See  "Publican,"  and  the  case  of  Oreig  v. 
Bendeno,  27  L.  J.  M.  C,  294. 

M,  at  Com.  Law.  Bail  comp. — Keeping  indecent  brothels,  gaming- 
houses, and  disorderly  places  of  resort. 

P.  Fine  or  impr.,  or  both*   (Dick.  Q.  S.,  423). 

DISTILLER,  (t) 
See  "  Brewer." 

The  regulations  provided  by  the  Legislature  for  the  Distillation,  Rec- 
tifying, and  Compounding  of  Spirits,  for  the  warehousing  under  bond,  and 


(t)  Procedure']. — This  work  does  not  profess  to  enumerate  all  the  offences  under 
the  Distillery  Statutes,  but  only  such  as  are  likely,  in  ordinaxy  practice,  to  come 
under  the  recognizance  of  Justices. 

With  regard  to  the  procedure  under  these  statutes,  it  is  to  be  remembered  that 
by  s.  35  of  Jorvis's  Act,  the  provisions  of  the  latter  statute  are  not  to  extend  to 
**  complaints  and  orders  with  respect  to  lunatics,  Ac,  nor  to  any  information  or 
complaint,  or  other  proceeding,  under  or  by  virtue  of  any  of  the  statutes  relating 
to  H.  M.'s  revenue  or  Excise,  Stamps,  Taxes,  Post  Office,  &c.'*  There  is  some  diffi- 
culty in  deciding  how  far  this  section  is  applicable  to  this  Colony.  The  following 
Notes  from  the  last  edition  of  Paley  point  to  a  distinction  between  those  proceed- 
ings for  penalties  which  are  conducted  by  the  officers  of  particular  departments, — 
e,  g.t  prosecutions  under  the  Distillery  Acts,  (13  Vic,  Nos.  26  &  27),  and  under  the 
Postal  Act,  (13  Vic,  No.  38) ;  see,|>of  ^  "  Post  Office," — and  other  proceedings,  where 
the  information  can  be  laid  by  any  person  whatever.  If  this  is  the  true  distinc- 
tion, the  Licensed  Publicans'  Act  would  be  within  the  operation  of  Jenris's  Act :— 
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tbe  exportation,  free  of  duty,  of  Colonial  Spirits,  are  very  nnmeronfl  and 
elaborate;  for  which  reference  most  be  made  to  the  statute.  (18  Vic, 
Ko.  27). 

jSL  13  File.,  No.  27,  «.  2.  [Two  Justices]. — (1)  Any  person  carrying 
on  the  business  of  a  distiller,  or  a  rectifier  and  compounder  of  spirits,  or 
having,  keeping,  or  making  use  of  any  still  or  other  utensil  for  distilling, 
<nr  for  rectifying  and  compounding  spirits,  except  in  such  places  as  the 
Governor  shall  appoint  or  direct  by  proclamation,  to  be  published  in  the 
Gazette. 

P.  Fine  £500 — £100 ;  (u)  if  not  immediately  paid,  or  satisfactory 
security  given,  impr.  12--^  mths.,  unless  sooner  paid.  (S.  127). 

**  With  reference  to  these  exceptions  under  s.  85  of  Jervis^s  Act,  Mr.  Archbold 
(Jervis's  Act,  p.  187,  &c ,  2nd.  ed.)  remarks  that  orders  of  removal  and  lunatic 
orders  are  not  within  the  scope  of  the  Act,  hecanse  the^r  are  made  ex  parU,  and 
their  truth  or  validity  cannot  oe  tried  out  of  sessions.   Convictions  for  offences 
relating  to  the  Excise,  Customs,  Stamps,  Taxes,  and  Post-office  are  excluded,  because 
the  officers  in  these  departments  were  accustomed  to,  and  had  a  confidence  in,  their 
respective  modes  of  proceeding,  which  they  were  unwilling  to  exchanijo  for  any 
other.    As  to  convictions  under  the  Factory  Acts,  the  whole  law  in  this  respect 
is  now  usually  administered  by  the  Factory  Inspectors,  who  have  a  concun-ent 
Jurisdiction,  in  such  matters,  with  the  Justices  of  the  Peace ;  and  these  Factory 
Inspectors  were  so  used  to  their  own  mode  of  proceeding,  and  (as  they  conceived) 
had  got  it  into  such  admirable  working  order,  that  they  begged  that  their  proceed- 
ings might  be  excluded  from  the  operation  of  this  Act,  and  it  was  conceded  to 
them.    It  is  to  be  remarked  that  the  statutes  relating  to  the  matter  thus  excepted, 
jprovide  Forms,  which,  for  the  most  part,  are  as  general  as  those  given  by  the  Act 
ui  question.** — ^Paley,  S.  Convictions^  p.  50.     And  again,  in  the  same  book,  is 
found  tha  following  Note : — **^  This  statute  («e.,  relating  to  Alehouse- keepers,  9  G. 
IV.,  c  61),  is  not  exempt  from  the  operation  of  11  A  12  Vic,  c.  43,  as  being  a  sta- 
tute relating  to  the  excise,  (s.  35),  although  the  statutes  regulating  the  sale  of 
beer  and  cider  in  beer-houtes  and  shops,  (1  W.  IV.,  c.  64,  4  &  5  W.  IV.,  c.  85,  and 
3  dp  4  Vic,  c  61),  come  under  this  denomination.    The  distinction  is  this  :    The 
last  mentioned  statutes  apply  to  such  persons  who  take  out  an  excise  license  for 
the  sale  of  beer  and  cider  only  by  retail ;  or,  in  other  words,  they  extend  to  retail 
beer-himsest  as  distinguished  from  inns  or  public-houses.    The  keeper  of  a  retail 
beer-house  does  not  require  a  Magistrates  license  under  9  G.  IV.,  c.  61,  but  is 
authorized  to  sell  beer  and  cider,  (which  include  ale,  porter,  and  perry),  by  retail, 
ou  taking  out  an  excise  license.    But,  b^  st.  9  G.  IV.,  c.  61,  the  keeper  of  a  common 
inn,  ale-house,  or  victualling  house  requires  a  Maj^strate's  license,  and  may  also, 
under  the  provisions  of  that  statute,  procure  a  license  to  sell  beer  and  cider,  as 
well  as  wine  and  spirits,  by  retail,  without  taking  out  a  license  for  that  purpose 
under  the  Excise  Acts  ahore  referred  to.   (See  1  B.  J.,  pp.  60,  82)*'. — Falei^  on 
Convictions,  512).     The  recent  case  of  R.  v.  Bakewell,  26  L.  J.  M.  C,  150),  in 
which  the  effect  of  s.  35  is  very  fully  considered,  decides  that  the  exception  in  this 
section  does  not  apply  where  the  particular  information  or  complaint  proceeds 
upon  a  section  of  a  statute  not  relating  to  the  revenue  of  excise,  <&c.,  although 
there  are  other  sections  in  the  statute  which  do  relate  to  the  revenue  of  excise. 
Lord  Campbell,  C.  J. : — ^  The  effect  of  this  statute  is,  that  with  respect  to  all 
matters  affecting  tiie  revenue,  the  officers  of  the  revenue  should  be  at  liberty  to 
foUow  their  own  course  and  mode  of  conducting  proceedings  as  before  the  Act. 
In  nuttters  which  have  nothing  to  do  with  the  revenue  of  excise  or  customs,  Jer- 
vis's statute  has  ^ven  a  usefid  general  form,  and  that  form  has  been  followed 
here.     The  conviction  will  be  a^rmed.'* 

(c)  Informations,  4[e,'] — Penalties  must  be  sued  for  within  one  year  after  the 
eommi^sion  of  tiie  offence ;  one-third  of  which  is  to  be  appropriated  to  Guveru- 
Bient,  ooe-thizd  to  the  informer,  and  one-third  to  the  prosecutor,  where  such  fines, 
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S,  Id,j  8,  3.  [Two  Justices], — (2)  Any  person  having,  keeping',  or 
making  use  of  any  still,  or  other  utensil  for  distilling,  or  for  rectifying  and 
compounding  spirits,  in  the  colony,  &c.,  without  first  having  obtained  a 
license  for  keeping  or  using  the  same  from  the  Colonial  Treasurer  or  other 
person  appointed  by  the  Governor, 

P.  Fine  £500 — £100,  with  forfeiture  of  such  still  and  utensils :  fine 
recoverable  as  offence  (1). 

S.  Id.<,  s.  17.  [Two  Justices']. — (3)  Any  apothecary,  chemist^  or  drug- 
gist, having  in  his  possession  any  still,  without  having  entered  into  the 
recognizance  required  by  s.  17,  and  obtained  a  license  from  the  Colonial 
Treasurer. 

P.  Fine  £500 — £100:  recoverable  as  offence  (1). 

S.  Id,y  8.  18.  [Two  Justices], — (4)  Any  person  keeping  or  using  any 
still  of  not  more  than  eight  gallons  content  for  any  scientific  purpose,  or 
for  the  purpose  of  distilling  scent  or  perfume  from  any  vegetable  matter, 
&c.,  without  having  entered  into  the  proper  recognizance,  (see  18  s.),  and 
obtained  a  license  from  the  Colonial  Treasurer. 

P.  Fine  £500 — £100:  recoverable  as  offence  (1). 

S.  Id,j  8.  19.  [Two  Justices], — (5)  Any  maker  of  wine  from  grapes, 
the  produce  of  his  own  vineyard,  having  in  his  possession  any  still  without 
having  entered  into  the  proper  recognizance,  (see  19  s.),  and  obtained  a 
license  from  the  Colonial  Treasurer. 

P.  Fine  £500— £100  :  recoverable  as  offence  (1). 

S.  Id,,  8, 24.  [Two  Justices]. — (6)  Any  Gas  Light  Company,  or  manu- 
facturers of  gas,  having  in  their  possession  any  still,  without  having  entered 
into  the  proper  recognizance,  and  obtained  a  proper  license. 

P.  Fine  £500 — £100  :  recoverable  as  offence  (1). 

S.  Id,,  8. 26.  [Two  Justices], — (1)  Any  person  who  shall  have  obtuned 
licenses  under  the  provisions  of  this  Act,  or  any  person  whatsoever,  prac- 
tising, following,  or  using  the  trade  or  business  of  a  brewer  of  ale,  porter, 
beer,  or  ginger  beer,  within  the  premises  on  which  there  is  a  still,  or  on 
any  part  thereof^  or  on  any  place  or  premises  within  one  hundred  yards 
of  the  premises  on  which  there  is  a  still. 

&c.,  are  recovered  in  consequence  of  information  being  given  to  the  seizing 
officer ;  otherwise,  one-half  to  Government,  and  one-half  to  the  seizing  officer,  Or 
person  suing.  (S.  126). 

The  Forms  of  Information,  Conviction,  and  Warrant  of  Commitment  are  given 
in  the  Act,  and,  as,  perhaps,  revenue  cases  are  excluded  from  the  operation  of  Jer- 
vis's  Act,  should  be  strictly  followed.  (See  s.  35  of  11  &  12  Vic,  c.  43).  By  s. 
122,  Every  conviction  or  warrant  of  commitment  for  any  penalty  shall  bo  deemed 
valid,  &c.,  in  which  the  offence,  Ac,  is  set  forth  in  the  words  of  the  Act,  or  words 
to  the  like  effect.  By  s.  119,  All  informations,  suits,  or  actions  for  the  recovery  of 
any  fine,  forfeiture,  or  penalty  imposed  by  this  Act,  may  be  heard  and  determined 
in  a  summary  way  before  any  two  or  more  Justices  of  the  Peace,  or  the  Judges 
of  the  Supreme  Court,  at  the  instance  of  anj  Inspector  of  Distilleries ;  and  any 
such  information,  &c.,  shall  and  may  be  filed  m  the  name  of  the  Attorney-General, 
or  of  the  Chief  or  other  Inspector  of  Distilleries ;  and  viva  voce  evidence  shall  be 
deemed  sufficient  evidence  of  his  being  such  Chief  or  other  Inspector.  By  s.  123, 
In  case  of  any  information,  Ac,  the  averment  that  the  prosecutor  is  an  Inspector, 
&c.,  shall  be  sufficient  proof  of  such  appointment,  unless  the  defendant  prove  the 
contrary.  By  s.  125,  In  any  seizure  or  stoppage  for  non-payment  of  duties,  the 
proof  that  the  duties  have  been  paid  shall  lie  on  the  owner  or  claimant.  13  VlCt 
No.  27,  is  slightly  modified  by  14  Vic,  No.  22. 
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P.  Fine  £100 :  reoorerable  as  offence  (1). 

Mem. — SS,  28 — 88  contain  numerous  regulations  to  he  observed  by  dis" 
tiUers  under  specified  penalties.  (See  the  Act). 

jS.  13  Fic,  2Vb.  27,  s.  89.  \^Two  Justices'], — (8)  Any  person  selling  or 
disposing  of,  or  offering  to  sell  or  dispose  of,  any  quantity  of  illicit  spirits, 
or  spirits  part  of  which  is  illicit. 

P.  Fine  £100 :  recoverable  as  offence  (1). 

&  Id.,  s,  89.  [Two  Justices], — (9)  Any  person  knowingly  purchasing 
mny  such  spirits. 

P.  Fine  £100 :  recoverable  as  offence  (1) ;  together  with  forfeiture  of 
the  said  spirits  so  purchased. 

Mem. — SS.  99 — 105  contain  the  provisions  binding  rectifiers  under 
penalties. 

S.  Id,^  8.  108.  [Two  Justices\ — (10)  Any  person  giving,  offering,  or 
promising  to  give,  any  bribe,  recompense,  or  reward,  or  making  any  col- 
msive  agreement  with  any  Inspector  or  other  officer  appointed  by  the 
Grovemor  under  this  Act,  to  induce  him  to  neglect  his  duty,  or  to  conceal 
or  connive  at  any  act  whereby  any  provisions  of  any  existing  Act  relating 
to  the  distillation  of  spirits  may  be  evaded. 

P.  Fine  £200,  whether  such  gift  be  accepted,  or  such  promise  performed, 
or  not :  recoverable  as  offence  (1). 

S  Id.,  $,  108.  [Two  Justices], — ^11)  Any  Inspector  or  other  officer, 
directly  or  indirectly,  taking  or  receiving  any  bribe,  recompense,  or  reward, 
or  in  any  way  neglecting  his  duty,  or  concealing  or  conniving  at  any  act 
whereby  the  provisions  of  any  existing  Act  relating  to  the  distillation  of 
spirits  may  be  evaded. 

P.  Fine  £200 :  recoverable  as  offence  (1). 

S.  13  Vic.,  No.  26,  s.  9.  [Two  Justices], — (12)  Any  person  having  in 
his  possession  or  custody  any  unlicensed  still,  or  any  ^till-head,  or  worm,  or 
other  utensil  for  distilling  whatsoever,— or  unlawfully  making,— or  aiding, 
asdsting,  or  being  otherwise  concerned  in  unlawfully  making  any  spirits, 
—or  knowingly  supplying  the  means  or  materials  for  establishing,  working, 
or  maintaining  any  unlicensed  still,— or  knowingly  carrying,  conveying,  or 
concealing,— or  aiding,  assisting,  or  being  otherwise  concerned  in  the 
carrying,  conveying,  or  concealing  any  spirits  upon  which  the  full  duty 
shaU  not  have  been  paid. 

P.  Fine  £500 — £100 ;  if  not  immediately  paid  or  satisfactory  security 
given,  impr.  12 — 3  mths.,  unless  sooner  paid.  (S.  41).  (v) 

N.B. — In  informations  and  convictions  under  the  first  part  of  this  section, 
**  having  in  his  possession,  ^.,  any  still,  4"^./'  it  is  well  to  aver,  that  it  is 

(v)  Becopery  of  Penalties,  j'c] — ^Penalties  under  this  Act  are  to  be  sued  for  in 
the  name  of  some  officer  of  Customs,  or  Inspector  of  Distilleries,  by  information 
in  a  rammary  way  before  two  Justices ;  thev  may  be  commenced  and  prosecuted 
at  any  time  within  one  year  after  the  commission  of  oifence.  If  any  nnc  is  not 
inunediatelv  paid,  or  security  giyen  to  the  satisfaction  of  the  Justices  for  due 
payment  of  such  fine,  the  offen&r  shall  forthwith  be  committed  to  gaol  for  not 
exc  12  and  not  less  than  3  mths.,  unless  the  fine  be  sooner  paid.  (S.  41).  It  is  to 
be  considered  whether  the  class  of  cases  are  not  within  the  exclusion  clause, 
(s.  35  of  11  A  12  Yio.,  c.  43).  See  Note  (u)  suora.  By  s.  36,  The  statement  of  the 
offence  in  any  conviction,  iso,,  in  the  words  ot  the  Act,  or  words  to  the  like  effect, 
•hall  be  iuffidsnt,  Aa 
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for  distilling  spirits.     (See  Re  Williams ,  in  the  Supreme  Court,  August 
28th,  IS5S,  post,  Part  III.) 

S.  13  Vic.j  No.  26,  s.  10.  (w)  \_Two  Justices'], — (13)  Any  person  com- 
mencing to  make,  or  landing  out  of  any  ship,  any  still,  still-head,  worm, 
or  other  utensil  for  distilling  whatsoever,  without  having  first  given  notice 
thereof  in  writing,  setting  forth  the  number  of  gallons  which  such  still  is 
capable  of  containing,  to  the  Chief  Inspector  of  Distilleries,  or  other  ap- 
pointed person. 

P.  Fine  not  exc.  £50 :  recoverable  as  offence  (12j. 

S.  Id,,  5. 11.  \_Two  Justices']. — (14)  Any  person  selling  any  such  still, 
still-head,  worm,  or  other  utensil  for  distilling  whatsoever,  either  separately 
or  as  part  of  any  house,  &c.,  in  which  any  still  shall  have  been  erected, 
without  having  first  given  notice  in  writing  to  the  Chief  Inspector,  of  the 
name  and  residence  of  the  purchaser  thereof^  and  also  of  the  contents,  or 
knowingly  giving  an  incorrect  return. 

P.  Fine  not  exc.  £50  :  recoverable  as  offence  (12).  (Note  v). 

S.  Id.,  s,  12.  \_Two  Justices]. — (15)  Any  person  erecting  or  setting 
up  any  still,  without  having  first  given  notice,  in  writing,  to  the  Chief 
Inspector  of  his  intention  so  to  do,  (setting  forth  the  nmnber  of  gallons 
such  still  is  capable  of  containing,  the  name  and  residence  of  the  owner 
thereof,  the  place  in  which  it  is  intended  to  be  erected  and  set  up,  and  the 
purpose  for  which  it  is  to  be  used), — or  knowingly  giving  an  incorrect  return. 

P.  Fine  £500 — £100  :  recoverable  as  offence  (12) ;  unless  such  person 
shall  at  the  time  hold  a  valid  license  under  any  Act  in  force  for  the  time 
being  relating  to  distillation. 

S.  Id.,  s.  15.  ITwo  Justices]. — (16)  Clerk  of  the  Bench  failing  or 
neglecting  to  make  return  of  registrations  under  s.  15,  within  ten  days 
after  every  such  registration,  which  return  shall  be  an  exact  copy  thereof. 

P.  Fine  not  exc.  £5  :  recoverable  as  offence  (12). 

S.  Id.,  s.  17.  [^Two  Justices], — (17)  Any  person  carrying  on  the  trade 
or  business  of  a  brewer,  or  selling  or  being  engaged  in  the  trade  or  business 
of  selling  spirits  upon  which  the  duty  has  been  paid,  and  in  quantities  of  two 
gallons  or  upwards,  without  having  registered  or  renewed  the  registration 
of  his  name  and  premises. 

(w)  By  8.  8,  Upon  information  by  Inspector  of  Distilleries,  Officer  of  Customs, 
or  person  appointed  by  the  Grovemor,  under  s.  1,  before  any  Justice,  setting 
fortn  his  grounds  of  suspicion,  such  Justice  may,  by  warrant,  authorize  such 
person,  by  day  or  night,  (if  at  night,  in  the  presence  of  a  constable),  to  break 
open  doors  of  house,  &o.,  where  any  unlicensed  still,  or  any  still-head,  <fec.,  are 
suspected  to  be  set  up,  <fec.,  and  to  enter,  and  to  seize  everything  found  therein, 
and  either  detain  the  same  in  the  house,  &c.,  or  remove  them  to  the  Excise  ware- 
house, or  nearest  Police  Office,  or  other  place  of  security ;  and  s.  4  authorizes 
such  entry,  <fec.,  with  writ  of  assistance. 

By  s.  6,  Inspector  of  Distilleries,  Officer  of  Customs,  or  other  person  appointed 
bv  the  Governor,  may  arrest  offenders,  and  (s.  7)  they  may  be  detained  a  reason- 
able time,  or,  if  they  escape,  be  again  arrested. 

Brewers  are  to  have  their  names  registered  by  the  Clerk  of  the  Bench  of  the 
nearest  Court  of  Petty  Sessions ;  such  registration  is  to  contain  a  particular 
description  of  the  premises,  &c.,  and  is  to  be  renewed  every  Ist  of  Januaiy,  (see 
Sch.  A  of  the  Act),  s.  13 ;  and  s.  14  makes  the  same  provision  for  Spirit  Mer- 
chants; and  within  ten  days  after  such  registration,  an  exact  copy  thereof  is  to 
be  returned  by  the  Clerk  of  the  Bench  to  the  Inspector-General. 
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P.  Fine  not  exc.  £30,  or,  at  the  prosecntor's  option,  not  exc.  £5  for 
every  day's  Culnre  to  register :  recoverable  as  offence  (12).  (Note  v) 

S,  Id.j  s.  19.  [Two  Justices].— (IS)  Any  person  engaged  in  the  basiness 
of  a  brewer,  carrying  on  the  trade,  &c.,  of  a  dealer  in  spirits,  either  by 
wholesale  or  retail,  upon  any  premises  registered  for  carrying  on  the 
traiie,  &c.,  of  brewing,  or  on  any  premises  situate  within  100  yards  of 
the  same. 

P.  Fine  not  exc.  £30 :  recoverable  as  offence  (12). 

&  Id,j  s,  20.  [Two  Justices']. — (19)  Brewer  keeping  beyond  six  im- 
perial gallons  of  spirits  on  any  registered  premises. 

P.  Fine  not  exc  £2  for  every  gallon  seized,  and  forfeiture  thereof :  re- 
coverable as  offence  (12). 

&  Id.y  s,  21.  [Two  Justices'], — (20)  Registered  brewer  neglecting  to 
have  his  name  painted  legibly,  in  letters  not  less  than  two  inches  in  length, 
upon  every  dray,  cart,  or  other  vehicle,  used  for  the  purpose  of  his  trade 
or  business. 

P.  Fine  not  exc.  £20  :  recoverable  as  offence  (12).  (Note  v). 

5.  Id,j  S9,  18,  22.  [Two  Justices], — (21)  Any  person  obstructing  or 
offering  any  hinderance  to  any  Officer,  Inspector,  Officer  of  Customs,  or 
person  appointed  by  the  Governor  under  s.  1,  in  the  performance  of  their 
duty. 

P.  Fine  not  exc.  £50 :  recoverable  as  offence  (12).  (Note  v). 

S.  13  Fic,  No.  26,  s.  24.  [Two  Justices]. — (22 j  Any  person  giving, 
offering,  or  promising  to  give,  any  bribe,  recompense,  or  reward,— or 
making  or  offering  to  make  any  collusive  agreement  with  any  Inspector  of 
Distilleries,  Officer  of  Customs,  or  other  person  appointed  by  the  Governor, 
(s.  1),  to  induce  him  in  any  way  to  neglect  his  duty,  or  to  conceal  or 
eonnive  at  any  act  whereby  any  of  the  provisions  of  this  or  any  other  Act, 
now  or  hereafter  in  force,  relating  to  distillation,  may  be  evaded ;  whether 
such  gift  or  offer  shall  be  accepted,  or  such  promise  performed,  or  not. 

P.  Fine  not  exc.  £200  :  recoverable  as  offence  (12). 

S.  Id.j  s.  24.  [Two  Justices], — (23)  Any  Inspector  of  Distilleries, 
Officer  of  Customs,  or  other  person  appointed  by  the  Governor,  (s.  1), 
directly  or  indirectly  taking  or  receiving  any  bribe,  recompense,  or  reward, 
or  in  any  way  neglecting  his  duty,  or  concealing  or  conniving  at  any  act 
whereby  any  of  the  provisions  of  this  or  any  other  such  Act  may  be 
evaded. 

P.  Fine  not  exc.  £200 :  recoverable  as  offence  (12).  (x) 

DISTRESS. 

15  Ftc.,  No,  11,  «.  22.  (y)  [Two  Justices], — Any  person  knowingly 
and  wilfully  distraining  for  rent,  as  the  agent  or  bailiff  of  another,  without 

(x)  Claimif  Evidence], — 8S.  SO — 32  regulate  claims  as  to  goods  seized,  &o.  S. 
87  proridet  as  to  the  proof  of  appomtment  of  officers,  dto.  S.  39,  as  to  the  proof 
of  payment  of  duties.  These  sections  are  similar  to  those  of  13  Vic,  No.  27). 
(See,  supra.  Note  (n). 

(t)  By  1. 1,  No  landlord  is  to  distrain  except  personally,  or  by  his  agent  or  bailiff, 
antborized  hj  warrant  under  his  hand,  or  that  of  his  attorney  dulv  constituted ; 
and  if  aneh  psnon  cannot  write,  his  signature  to  the  warrant  shall  be  attested  by 
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haying  first  obtained  the  warrant  mentioned  (s.  1)  in  duplicate,  or  neg- 
lecting and  refusing  to  deliver  one  of  such  duplicates  to  the  tenant  or  owner, 
as  directed  by  s.  2. ;  or  any  person  distraining  for  rent,  and  neglecting  or 
refusing  to  make  out  and  deliver  or  post  up  the  inventory,  (s.  3) ;  or 
charging  more  for  any  distress  or  sale  than  is  authorized  by  the  Act ;  or 
refusing  to  give  such  account,  in  writing,  of  any  sale  to  the  tenant  or 
owner  on  demand,  as  provided  by  s.  4. 

P.  Fine  not  exc.  £50  :  to  be  recovered  either  by  distress,  (s.  19  of  11 
&  12  Vic,  c.  43),  or  according  to  the  procedure  of  5  W.  IV.,  No.  22.  See 
"  Abattoir,"  ante,  p.  1 ;  and  "  Justices,  Recovery  of  Fines,"  pqsty  where  8. 
1  of  5  W.  IV.,  No.  22,  is  given  at  length ;  and  ex  parte  Cockbum,  posty 
Part  III. 

DOGS. 

See  "Animals,"  "Larceny." 

1. — Dog  Stealing.    2. — Dog  Registration. 

1. — Dog  Stealing. 

iS.  8  ^  9  Ftc,  c.  47, 8.  2,  (adopted  hy  14  Ftc,  No.  16).  \Txpo  Justices]. 
— (1).  Stealing], — Any  person  stealing  any  dog. 

Mem. — Person  found  committing  the  offence^  or  offering  to  sell  dog,  may 
be  apprehended  without  warrant.    S.  5.  (z) 

P.  First  Offence — Impr.,  with  or  without  h.  1.,  not  exc.  6  cal.  m. ;  or 
forfeit  over  and  above  the  value  of  the  dog  not  exc.  £20.  (a)  In  default 
of  immediate  payment,  or  within  period  appointed,  impr.,  with  or  without 
h.  I.,  not  exc.  2  cal.  m.  where  penalty  or  value,  or  both,  with  costs,  not 
exc.  £5  ;  for  not  exc.  4  cal.  m.  where  same  not  exc.  £10 ;  and  for  not  exc. 
6  cal.  m.  in  any  other  case,  unless  sooner  paid.  (S.  8). 

Second  and  subsequent  Offence — Indictable  misdemeanor.  (S.  2). 


a  Justice,  Attorney,  or  Clerk  of  Petty  Sessions.  By  s.  2,  The  bailiff  or  agent  is  to 
procure  two  copies  of  the  warrant,  both  of  which  shall  be  signed  as  aforesaid,  and 
ffive  one  copy  at  the  time  of  distraining  to  the  person  distrained  on,  or  some  one 
for  him,  resident  on  the  premises ;  and,  if  no  one  on  premises,  to  the  tenant  or 
owner  on  demand,  within  a  month  after  making  such  distress.  By  s.  3,  The  dis- 
trainer shall  forthwith  make  a  written  inventory,  dated  and  signed,  and  shall 
deliver  the  same,  as  provided  in  the  case  of  the  warrant,  except  that,  if  there  is 
no  one  on  the  premises,  the  inventory  shall  be  posted  up  on  some  conspicuous  part 
thereof.  By  s.  4,  Goods  distrained  for  any  rent  may  be  sold  after  five  days,  if  not 
replevied.  By  s.  8,  Justices  may  grant  replevin  in  certain  cases.  The  necessary 
Forms  are  in  the  Schedule  to  the  Act  15  Vic,  No.  11,  And  see  s.  7  of  19  Vic, 
No.  24,  (post)t  as  to  the  power  conferred  on  Justices  to  deal  summarily  in  cases 
of  excessive  distress,  where  the  annual  rent  does  not  exceed  £25.  (See  **  Police*'). 

(z)  Apprehension], — Any  person  found  committing  any  offence  punishahle 
either  upon  summary  conviction,  &c,  by  virtue  of  this  Act,  may  be  immediately 
apprehended  without  a  warrant  hy  any  police  officer,  or  hy  the  owner  of  the  dog, 
&c.  And  any  person  to  whom  any  dog  shall  be  offered  to  be  sold  or  delivered,  if 
he  shall  have  reasonahle  cause  to  suspect  that  such  dog  has  been  stolen,  is  herehy 
authorized  to  apprehend,  and  forthwith  convey  hefore  a  Justice  of  the  Peace,  the 
party  offering  the  same,  together  with  such  dog,  to  be  dealt  with  according  to  law. 
(8  A  9  Vic,  c.  47,  s.  5). 

(a)  This  section  contains  no  provisions  for  the  restoration  of  the  dog,  such  as  is 
given  (in  s.  3)  in  the  case  of  a  person  knowingly  possessing  a  stolen  dog.  See 
offence  (2),  infra. 
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S.  S&9  Vic.,  c.  47, 8. 3,  ^adopted  hy  14  Vic, No.  16).  [Two  Justices]. 
— (2)  Knowingly  possessing,  4^]. — Any  person  in  whose  possession,  or 
on  whose  premises,  any  dog,  or  the  skin  thereof,  shall  he  found  hy  virtne 
of  m  search  warrant,  (b^  such  person  knowing  that  the  dog  has  heen 
stolen,  or  that  the  skin  is  the  skm  of  a  stolen  dog. 

P.  (Isi  Offence) — Fine  not  exc.  £20 ;  in  default  of  payment,  impr.,  as 
in  offence  (1). 

(2iuf  and  subsequent  Offence) — Misdemeanor,  (c) 

If.  8  4-9  Vic.,  c.  47,  s.  6,  (adopted  hy  14  Vic.,  No.  16.  Bail  comp.— 
Any  person  corruptly  taking  any  money  or  reward,  directly  or  indirectly, 
to  aid  any  person  in  recovering  any  stolen  dog,  or  dog  in  the  possession 
of  any  person  not  the  owner  thereof. 

P.  Fine  or  impr.,  or  hoth.  (d) 

2. — Doa  Reqistration. 

S.  6  W.  /F.,  No.  4,  s.  1.  \^One  Justice'].  —  (1)  Any  person  keeping 
any  dog  within  the  boundaries  or  reputed  boundaries  of  Sydney,  and  all 
towns  to  which  the  provisions  of  this  Act  have  been  extended,  for  fourteen 
days,  without  causing  a  description  of  every  such  dog  to  be  registered, 
and  soch  reg^tration  (b)  to  be  renewed  from  year  to  year,  (f) 

(b)  Search  Warrant']. — ^If  any  credihle  witness  shall  prove,  upon  oath,  before  a 
Justice  of  tiie  Peace,  a  reasonable  cause  to  suspect  that  any  person  has  in  his 
poMession,  or  on  his  premises,  any  stolen  dog,  such  Justice  may  grant  a  warrant 
to  fl^mch  for  such  dog.  (8. 5).  The  Justice  by  whom  the  search  warrant  is  granted 
may  restore  the  dog  or  skin  to  the  owner.  (8.  3).  It  may  be  remarked,  that  when 
a  Justice  is  authorized  to  grant  a  search  warrant,  **  as  in  a  case  of  stolen  goods,*' 
(see  7  A  8  Qeo.  IV.,  c  29,  s.  63),  the  warrant  will  authorize  the  apprehension  of 
the  person  in  whose  possession  the  goods  are  found,  (see  5  B.  J.  P.,  p.  8-i3^;  but 
the  search  warrant  authorized  by  8  £  9  Vic,  c.  47,  s.  5,  is  not  stated  to  be  usued 
at  t»  the  ease  of  stolen  goods ;  it  is  doubtful,  therefore,  if  the  person  in  whose 
possession  the  stolen  dog  is  found,  can  be  apprehended  by  virtue  of  the  search 
warrant.  (See  Arnold,  8.  C,  251).  It  is  worthy  of  consideration,  also,  that  s.  5 
aoUiorizes  the  issue  of  a  search  warrant  for  a  stolen  dog,  but  not  for  the  skin  of  a 
stolen  dog;  consequently,  as  the  skin's  being  found  in  the  offender's  possession  by 
virtne  of  a  search  warrant,  is  of  the  offences  enacted  by  s.  3,  (see  offence  2),  no 
person  can  be  convicted  of,  or  apprehended  for,  having  the  skin  of  a  stolen  dog  in 
ms  possession.  Section  5  appears  inconsistent  in  other  respects :  it  authorizes  one 
Justice  to  deal  with  the  case  of  a  person  brought  before  him  for  having  possession 
of  a  stolen  dog,  while  ss.  2<fe3  empower  **two  or  more  Justices"  to  convict. 
(For  Forms  of  Complaint  for  Search  Warrant,  and  Search  Warrant,  see  Forms, 
post^  Part  II). 

(g)  This  section  does  not  specify  that  a  second  offence  shall  be  an  indictable  mis- 
demeanor, as  in  the  case  of  stealing  a  dog.  (See  offence  (1)  supra), 

(d)  Offenders  remanded  or  bailed']. — ^Any  Justice  mav,  if  he  think  fit,  remand, 
or  suffer  to  go  at  large,  with  or  without  sureties,  on  his  personal  recognizance, 
any  person  charged  with  anv  offence  or  misdemeanor  punishable  b^  this  Act, 
whetner  the  same  be  punishable  by  summary  conviction,  or  as  an  indictable  mis- 
demeanor. (8.7). 

(a)  Mode  of  Registering]. — ^The  registration  shall  be  made  by  the  owner  or 
keeper  of  the  dog  delivering,  at  the  Police  Office  or  Office  of  Petty  Sessions  of 
the  town  In  which  it  is  intended  to  be  kept,  a  description  of  the  dog,  according  to 
the  form  in  Schedule  A,  with  a  declaration  thereunder  of  the  truth  thereof;  to  be 
in  foTcn  tin  the  SOth  day  of  September  next  ensuing,  unless  made  in  the  month  of 
September,  and  then  till  the  30th  day  of  September  in  the  year  next  ensuing.  (8.  2). 
The  Act  doet  not  apply  to  dogs  less  than  six  mouths  old,  or  which  shall  not  havo 
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P.  Fine  20a. — lOs.  for  each  dog :  (g)  recoverable  either  by  distress,  (s. 
19  of  11  &  12  Vic,  c.  43),  or  according  to  the  procedure  of  5  W.  IV.,  No. 
22  ;  see  ex  parte  Cockburn,  jpo5^,  Part  III.,  and  **  Abattoir,"  ante,  p.  1,  and 
"  Justices,"  post,  where  5  W.  IV.,  No.  22,  s.  1,  is  given  in  full. 

S,  Id,  s,  3.  [One  Justice'], — ^2)  Any  person  wilfully  inserting  or 
omitting,  or  wilfully  causing  or  permitting  to  be  inserted  or  omitted,  in 
such  description,  (see  s.  2),  any  matter  or  thing  whatsoever  contrary  to 
or  for  the  purpose  of  concealing  the  truth. 

P.  Fine  20s. — 10s.  i  recoverable  as  offence  (1). 

iS*.  Id.,  s.  4.  [Owe  Justtce"]. — (3)  Any  Clerk  of  the  Police  Office  op 
Petty  Sessions,  on  being  required,  refusing  or  neglecting  to  give  a  copy 
of  the  registration,  certified  under  his  hand,  and  receipt  for  the  sum 
paid.  (See  Schedules  B  &  C,  Forms,  Part  II.,  ^o^^).  (h) 

P.  Fine  lOs. :  recoverable  as  offence  (1). 

S»  Id.,  8.  8.  [^One  Justice"]. — (4)  The  owner  or  keeper  of  any  dog  that 
shall  in  any  street  of  the  said  towns,  (s.  1),  or  upon  any  highway  in  any 
part  of  the  said  Colony,  rush  at  or  attack  any  person,  or  horse,  or 
bullock,  whereby  the  life  or  limbs  of  any  person  shall  be  endangered  or 
property  injured. 

P.  Fine  £5 — £1,  over  and  above  the  amount  of  the  damage  sus- 
tained :  (i)  (k)  recoverable  as  offence  (1). 

been  kept  for  fourteen  days;  proof  thereof  to  lie  on  the  -owner  or  keeper.  (S.  1). 
At  time  of  registration,  the  fees  in  Schedule  B  to  be  paid  to  the  Clerk  of  the 
Police  Office  or  Petty  Sessions.  (S.  4).  Until  such  amount  shall  have  been  paid, 
no  registration  shall  he  deemed  to  he  duly  made. 

(f)  Evidence — Proo^  of  Registration'].^In  proceedings  under  this  Act,  the 
proof  of  due  registration  rests  on  the  defendant.  (S.  o).  A  certified  copy  of  such 
registration,  under  the  hand  of  the  Clerk  of  the  Police  Office  or  Petty  Sessions 
where  the  same  was  made,  shall  he  equivalent  to  the  original ;  such  ulerk  shall 
keep  a  list  of  the  names  of  all  persons  who  have  registered  dogs  during  the 
curreat  year ;  and  all  persons  applying  for  particulars  of  registry  are  entitled  to 
receive  the  same,  on  payment  of  sixpence.  (S.  6). 

(o)  Appeal,  ^c] — Appeal  is  allowed  where  the  penalty  exceeds  £5.  The  com- 
plaint must  be  made  within  one  month  next  after  the  time  the  offence  shall  have 
been  committed.  (S.  17;.    (See  "  Appeal,**  ante,  p.  7). 

(h)  Dogs  not  registered,  ^c,  to  be  killed]. — All  dogs  not  registered  may  bo 
seized  and  killed  hy  a  Magistrate's  order,  on  the  owner  heing  summoned,  and 
failing,  within  a  reasonable  time,  to  claim  the  same.  All  dog^  at  large  without 
collars  with  owner's  name  and  address,  or  not  in  the  immediate  control  of  some 
competent  person ;  and  all  hull-dogs,  mastiffs,  and  mongrels  of  either,  at  largo 
without  proper  muzzles  in  addition  to  such  collar,  may  be  immediately  destroyed ; 
and  all  persons  are  authorized,  and  all  constables  especially  required,  to  seize, 
kill,  and  destroy  every  such  dog  so  found  at  large.  (S.  7).  For  every  unregistered 
dog  seized  or  destroyed  under  this  Act,  a  rewaid  of  2s.  6d.  shall  be  paid,  on  proof 
to  the  Police  Magistrate,  or  any  Justice,  of  its  being  so  seized  or  destroyed  by  the 
applicant  for  such  reward  within  the  boundaries  of  one  of  the  said  towns,  and  of 
its  being  immediately  removed  or  buried,  or  disposed  of  otherwise,  so  as  to  prevent 
a  nuisance ;  and  wherever  a  reward  shall  be  claimed  for  the  destruction  of  any 
dog,  the  applicant  shall  produce  the  tail,  to  be  burned  or  otherwise  destroyed  in 
presence  of  such  P.  M.  or  Justice,  or  some  duly  appointed  person.  (S-  9). 

(i)  Decision'}. — By  Common  Law,  if  a  man  keep  a  savage  doe,  with  knowledge 
of  its  vice,  and  allow  it  to  frequent  public  places  without  its  being  muzzled  or 
otherwise  gpiarded,  he  is  indictable  for  it  as  a  common  nuisance.  (1  Arch.  J., 
p.  348). 

(k)  Exceptions — Sheep'Dogs,  j-c] — ^This  Act  does  not  apply  to  sheep  or  cattle 
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S*  Zi.,«.  12,  lOne  Justice], ^{5)  Any  constable  failing  or  neglecting 
to  report  to  Justices  any  dog  being  kept  without  being  registered,  (l) 
(See"Ck>n8table"). 

P.  Fine  208. — lOs.  for  every  such  dog :  recoverable  as  offence  (I). 

iSL  Id. J  5.  13,  [^One  Justice], — (6)  Any  constable  neglecting  to  de- 
stroy, or  to  use  his  best  endeavours  to  destroy,  every  dog  which  he  shall 
find  at  large  contrary  to  the  provisions  of  this  Act. 

P.  Fine  208. — 10s. :  recoverable. as  offence  (1). 

8.  Id, J  s.  14.  {^One  Justice^. — (7)  Any  constable  or  other  person 
wilfully  or  maliciously  killing  or  destroying  any  dog  which  shall  not  be 
at  large  contrary  to  the  provisions  of  this  Act. 

P.  Fine  £5 — ^£1,  and  also  the  full  value  of  the  dog  to  the  owner. 
Fine  recoverable  as  offence  (1). 

8,  19  Vic,j  No.  24,  s,  21.  [One  Jiutice']. — (8)  Any  person  being  the 
keeper  of  or  having  any  dog  or  other  animal,  which  shall  attack  and 
endanger  the  life  or  limb  of  any  person  who  may  have  the  right-of-  way 
or  use  of  any  private  yard,  alley,  street,  or  any  other  place. 

P.  Fine  not  exc  £2.  (See  "  Police,"  for  mode  of  recovery  of 
penalty). 

DRUNKENNESS. 

See  "  Police,"  "  Publican,"  "  Vagrant." 

8.  13  Vic,  No.  29,  s.  62,  (Publicans'  Act).  [One  Jtwftcc].— (1)  Any 
person  being  found  drunk  (m)  and  disorderly  in  any  highway,  street,  road, 
or  public  place. 

P.  Fine  not  exc.  £2  ;  and  if  such  sum  and  costs  be  not  forthwith  paid, 
the  offender  to  be  forthwith  committed  to  the  house  of  correction,  to  be  kept 
in  a.  e«  for  not  exc.  48  hours,  unless  the  fine  be  sooner  paid. 

N.B. — The  complaint  must  he  made  within  one  weeky  by  any  person^ 
and  may  be  tvithout  formal  ir\formation. 

8.  15  Vic.y  No.  4,  s.  2,  (Vagrant  Act).  \One  Justice'}. — (2)  Every 
habitual  drunkard,  having  been  thrice  convicted  of  drunkenness  within 
the  preceding  twelve  months,  who,  in  any  street  or  public  highway,  or 
being  in  any  place  of  public  resort^  shall  behave  in  a  riotous  or  indecent 
manner,  shall  be  deemed  an  idle  and  disorderly  person. 

dogs,  or  any  dog  accompanying  a  cart,  &c.,  through  a  town,  if  securely  chained 
and  moazled.  unless  the  dog  be  usually  kept  in  the  town.  (S.  11). 

JVm]. — All  fees  received  under  this  Act,  shall  be  accounted  for  as  directed  by 
4  W.  IV.,  No.  5.  (8.  15).    See  "  Fees." 

(l)  Evidence — Ownenhip^.  —  Every  dog  shall  be  deemed  to  be  kept  by  the 
person  in  actual  occupation  of  the  house  or  premises  upon  which  such  dog  shall 
oe  found,  unless  reasonable  proof  to  the  contrary  be  adduced  bv  tJie  defendant ; 
and  the  person  by  whom  the  dog  shall  be  oroinarlly  kept,  shall  be  liable  as 
keeper,  whether  kept  for  his  own  use  or  that  of  another ;  and  any  dog  kept  oi 
used  by  a  servant,  shall  be  deemed  to  be  kept  by  his  master  or  employer  for  the 
time  Ming.  (8. 10). 

(m)  By  t.  61,  Any  constable  or  peace-officer,  in  an^  part  of  New  South  Wales, 
niay  appehend  any  person  whom  he  shall  find  drunk  m  any  highway,  street,  road» 
or  pnblie  place,  and  convey  such  person  before  a  Justice,  to  be  dealt  with  according 
to  law;  and  see  2  Vic,  No.  2,  (Police  Act),  s.  6.  For  Form  of  warrant  upon  convic- 
tion for  being  drank  and  disoiderly,  see  Forms  in  this  volume,  and  s.  24  of  19  Vic, 
No.  ^,  (Polm  Act). 
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P.  Impr.,  with  h.  1,,  not  exc.  2  jrs.     See  "  Vagrant." 
S.  13  Vic,  No.  29,  s.  64.    [One  Justice], — (3).    Any  licensed  person, 
or  any  storekeeper  or  other  dealer  in  spirituous  or  fermented  liquors, 
during  any  Justice's  prohibition,  after  service  of  a  copy  thereof  upon  him 
or  her,  or  with  a  knowledge  thereof  in  any  other  manner  acquired,  selling  to 
any  prohibited  person  any  spirituous  or  fermented  liquor,  (n) 
P.  Fine  not  exc.  £10.     How  to  be  recovered,  see  "  Publican." 
S.  Id.,  8.  65.    \_Two  Justices'].— (i:)   Any  person,  with  a  knowledge  of 
such  prohibition,  giving,  selling,  purchasing,  or  procuring  for  or  on  behalf 
of  such  prohibited  person,  or  for  his  or  her  use,  any  such  spirituous  or 
fermented  liquors. 

P.  Fine  not  exc.  £5.    How  to  be  recovered,  see  "  Publican." 
S.  21  James  /.,  c.  7,  ss.  1  <fc  3.  (o)    [One  Justice  \. — (5)  Any  person 
being  drunk. 

(n)  S.  63,  When  it  shall  be  made  to  appear  that  any  person  shall,  by  excessive 
drinking  of  spirituous  and  fermented  liquors,  so  mis-spend,  waste,  or  lessen  his 
or  her  estate,  as  thereby  to  expose  himself  or  herself^  or  his  or  her  family,  to  want 
or  indigent  drcmnstanoes,  or  greatly  to  injure  his  or  her  health,  or  en  Jaiiger  the 
loss  thereof,  the  Justices  of  the  city,  town,  or  district  in  which  such  drunkard 
i^all  reside,  in  Petty  Sessions  assemoled,  shall,  in  writing  under  the  hands  of  any 
two  such  Justices,  u>rbid  all  persons  licensed  under  this  Act,  and  also  all  store- 
keepers or  other  dealers  in  such  liquors,  to  sell  to  him  or  her  any  spirituous  or 
fermented  liquors  for  the  space  of  one  year ;  and  such  Justices,  or  any  other  two 
Justices  of  the  Petty  Sessions  of  such  district,  may,  at  the  same  or  any  other  time, 
in  like  manner  forbid  the  selling  of  any  such  liquors  to  the  said  drunkard  by  any 
■uch  licensed  persons,  storekeepers,  or  other  dealers,  of  any  other  city,  town,  or 
district  to  which  the  drunkard  shall  or  may  be  likely  to  resort  for  the  same. 

8.  64,  The  said  Justices  of  Petty  Sessions,  or  any  two  of  them,  shall  in  like 
manner  from  year  to  year  renew  any  such  prohibition  as  aforesaid,  to  all  such 
persons  as  have  not,  in  their  opinion,  reformed  within  the  year. 

(o)  It  appears  somewhat  doubtful  whether  simple  drunkenness  is,  at  the  present 
day,  an  offence  punishable  on  summary  conviction. 

By  1  Jac.  I.,  c.  9,  (an  Act  to  restrain  the  inordinate  haunting  and  tippling  in 
inns,  alehouses,  and  other  victualling  houses^,  it  was  enacted  (s.  2)  that  no  inn- 
keeper, d^c,  should  permit  any  person  inhabiting  in  any  city,  village,  &c.^  where 
such  inn  was,  to  remain  drinking  or  tippling  in  the  said  inn,  &c.,  other  than  certain 
excepted  persons,  under  a  penalty  of  lOs. ;  the  offence  being  viewed  by  any  Justice 
or  proved  by  two  witnesses.  This  Act  was  to  continue  to  the  end  of  the  first 
session  of  the  next  Parliament.  (S.  5). 

The  4  Jac.  I.,  c.  6,  (an  Act  for  repressing  the  odious  and  loathsome  sin  of  drunk- 
enness), after  a  very  energetic  preamble,  enacted  (s.  2)  that  every  person  which 
should  be  drunk,  and  of  the  same  offence  of  drunkenness  should  lie  lawfully  con- 
victed, should  forfeit  5s.,  to  be  paid  within  one  week  after  conviction ;  the  for- 
feiture was  to  be  levied  by  distress,  and  if  the  offender  was  not  able  to  pay,  he 
was  to  be  committed  to  the  stocks  for  six  hours.  Sect.  4  imposed  a  penalty  upon 
any  person  who  should  remain  drinking  or  tippling  in  any  mn,  &c.,  in  the  same 
city,  &C,,  wherein  the  offender  dwelt.  By  s.  6,  If  any  person,  being  unce  lawfully 
convicteid  of  the  said  offence  of  drunkenness,  should,  after  that,  be  a^ain  lawfully 
convicted  of  the  like  offence  of  drunkenness,  he  should  be  bound,  with  two  sure- 
ties, to  be  from  thenceforth  of  good  behaviour.  This  Act  was  to  continue  until 
the  end  of  the  first  session  of  the  next  Parliament.  (S.  11).  It  does  not  contain 
any  provision  as  to  the  proof  of  drankenness. 

The  21  Jac.  I.,  c.  7,  (an  Act  for  the  better  repressing  of  drunkenness,  and  re- 
straining the  inordinate  haunting  of  inns,  &c.),  after  reciting  the  two  last  men- 
tioned statutes,  by  s.  1,  makes  them  perpetual,  and  enacts  tiiat  proof  of  one  witness 
shall  be  sufficient  S.  2  extends  the  provisions  of  4  Jac.  I.,  c.  5,  s.  4,  against 
persons  remaining  drinking  in  inns  In  their  own  city,  to  any  other  person,  where- 
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Mem. — The  earmctian  may  be  on  view  of  a  Jwtice.  See  Note  (o)  cu  to- 
costs  and  period  of  imprisonment.   For  a  third  offence^  offender  might  have 

Boerer  his  habitation  may  be.  S.  3  enacts  that  any  Justice,  upon  riew,  confession^ 
or  proof  of  one  witness,  may  conyict  any  person  of  the  offence  of  drunkenness, 
nnder  a  forfeiture  of  5s. ;  and  the  same  to  be  levied,  or  the  offender  otherwise 
poniahed,  as  in  the  said  statute  (sic)  was  appointed ;  and,  for  the  second  offence, 
ne  should  become  bound  to  be  of  good  behaviour,  as  if  he  had  been  convicted  in 
oi>en  sessions.  S.  4  enacts  that  an  alehouse-keeper  offending  should  be  disabled 
firom  keeping  an  alehouse  for  three  years. 

The  9  G.  IV.,  c  61,  ^to  regulate  the  granting  of  licenses  to  keepers  of  inns, 
Ac),  by  8.  35,  repeals,  inter  alia,  1  Jac.  I.,  c.  9,  4  Jac.  I.,  c.  5,  and  a.  4  of  21  Jac 
I.,  c.  7,  leaving  the  remainder  of  the  last-mentioned  statute  unrepealed. 

It  will  be  seen,  then,  that  the  Act  creating  the  offence  of  drunkenness,  (4  Jac 
I.,  c  6),  is  repealed.  The  21  Jac.  I.,  c,  7,  s.  3,  refers  indeed  to  4  Jac.  I.,  c.  5,  to 
show  the  penalty  to  be  incurred  for  the  offence  of  drunkenness,  and  how  that 
penalty  is  to  be  enforced,  differing  in  no  respect  from  the  provisions  of  4  Jac  I., 
c  5,  Now,  if  the  last-mentionea  statute  had  never  been  passed,  the  language  of 
21  Jac  I.,  c  7,  8. 3,  would,  perhaps,  have  been  sufficient  to  create  **  the  offence  of 
dmnketimess  " ;  but  these  words  in  the  last-mentioned  statute  appear  to  have  no 
other  meaning  than  '*  the  said  offence  of  drunkenness,*'  or  **  the  like  offence  of 
dnmkenness^*  in  4  Jac  I.,  c  5,  s.  6,  and  to  refer,  therefore,  to  the  offence  created 
by  the  former  statute,  which  has  since  been  repealed. 

It  was  laid  down  by  Lord  Tenterden,  C.  J.,  in  Surtees  y.  Ellison,  9  B.  A  0.,  752; 
aa  a  general  role,  that  when  an  Act  of  Parliament  is  repealed,  it  must  be  con- 
sidered, (except  as  to  transactions  passed  and  closed),  as  if  it  had  never  existed. 
This  role,  however,  must  be  taken  with  the  modification,  that  where  an  Act  of 
Parliament  directs  a  mode  of  procedure  to  be  adopted  as  contained  in  a  former 
Act,  the  repeal  of  the  former  Act  does  not  operate  to  repeal  the  procedure  directed, 
which  is  to  be  considered  as  incorporated  in  the  latter  Act.  {Reg.  v.  Stocky  8  Ad. 
A  £.,406). 

11^  then,  the  21  Jac  I.,  c  7,  s.  3,  created  a  new  offence,  and  directed  the  penalty 
and  procedure  to  be  enforced  as  under  4  Jac.  I.,  c.  5,  the  repeal  of  that  last-men- 
tioned Act  would  not  repeal  the  method  of  procedure  ;  but  if,  as  above  su^gested^ 
the  offence  is  created  by  the  former  Act,  the  repeal  of  this  would  abolish  the 
offence  altogether. 

It  is  to  be  observed,  also,  that,  in  furtherance  of  this  view,  the  21  Jac.  I.,  c.  7, 
was  passed  to  make  perpetual  the  former  Act,  (4  Jac.  I.,  c.  5) ;  but  that  Act  having 
been  repealed,  it  would  seem  that  the  Act  to  perpetuate  it  must  fall  with  it. 

On  the  other  hand,  it  may  be  contended  that,  inasmuch  as  9  G.  IV.,  c.  61,  repeals 
only  a  part  of  21  Jac  I.,  c  7,  the  Legislature  may  be  supposed  to  have  intended 
that  the  unrepealed  portion  of  the  statute  was  to  remain  in  force.  (See  Arnold^ 
Sum.  Convictiont,  p.  184). 

This  Act  of  James  was  recognized  as  still  in  force  by  the  former  Licensed  Pub^ 
lican  Act,  2  Vic,  No.  18,  (see  ss.  66  A  68) ;  but  it  is  not  referred  to  at  all  by  the 
existing  Act,  13  Vic,  Nc  29. 

The  mle  on  this  subject  is  thus  laid  down  by  Dwarris : — "  It  is  a  general  rulo 
that  subsequent  statutes  which  add  accumulative  penalties,  and  institute  neia 
methodt  of  proceeding,  do  not  repeal  former  penalties  and  methods  of  proceeding 
ordained  by  preceding  statutes,  without  negative  words.**  (p.  532). 

Ob$ervation»  on  Recovery  of  Costs'].  —  A  week  must  elapse  between  the 
conviction  and  the  issue  of  the  distress  warrant ;  neither  can  the  defendant  bo 
committed  to  the  stocks  forthwitib  if  he  confesses  he  has  no  goods.  Costs  caa 
now  be  recovered  by  distress,  with  the  penalty,  under  ll|  &  12  Vic,  c  43,  ss. 
18  A  19.  The  putting  in  the  stocks  is  in  substitution  of  the  pecuniary  0«na2<y, 
when  that  cannot  be  levied,  not  a  means  provided  for  recovering  the  penalty ;  and 
cannot  be  sooner  terminated  by  payment  of  penalty  or  costs,  as  in  ordinary  cases. 
A  Justice  is  not  authorized  in  ordering  the  offender  to  be  put  in  the  stocks  for 
non-^yment  of  eott».  (See  R.  v.  Barton,  13  Q.  B.,  391 ;  decided  upon  a  recent 
oonyietioii  under  29  Car.  2,  c  7,  s.  1,  in  which  it  was  so  held).     See,  post^ 
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been  punished  as  upon  a  second  conviction,  for  the  punishment  does  not 
operate  to  purge  the  two  previous  offences, 

P.  First  Offence — 5s. :  to  be  paid  within  one  week,  or  levied  by  distress ; 
or  if  not  able  to  pay,  commitment  to  the  stoeks  for  six  hours. 

Second  Conviction — Bound  in  recognizance  with  two  sureties  in  £10, 
to  be  thenceforth  of  good  behaviour ;  in  default,  committal  for  a  definite 
period  adjudged,  (p) 

DUELLING. 

See  "Challenge." 

ELECTORAL  ACT. 
See  "  Bribery." 

8.  22  Ftc,  No,  20,  ».  50.  [Two  Justices'].— (V)  Any  person  wilfully 
misleading  any  Collector  or  Clerk  of  Petty  Sessions  in  the  collection  or 
preparation  of  the  lists,  or  wilfully  cauuing  any  false  or  fictitious  name  or 
qualification  to  be  inserted  therein. 

P.  Fine  not  exc.  £20,  or  impr.  not  exc.  1  mth. :  to  be  recovered  either 
by  distress,  (s.  19  of  11  &  12  Vic,  c.  43),  or  according  to  the  procedure 
of  W.  IV.,  No.  22.  (See.  ante,  "  Abattoir,"  p.  1 ;  "  Justices,  Recovery  of 
Penalties,"  and  ex  parte  Cockbum,  post,  Part  III.) 

N.B. — No  prosecution  for  offences  under  this  statute  to  he  commenced 
after  the  expiration  of  Q  mths.from  the  commission  of  such  offence,  (S.  86). 

S,  Id,,  s,  65.  [One  Justice], — (2)  Any  Returning  Officer,  after 
having  accepted  office,  wilfully  neglecting  or  refusing  to  perform  any  of 
the  duties  which  by  the  provisions  of  this  Act  he  is  required  to  perform. 

P.  Fine  not  exc.  £200  :  recoverable  as  offence  (1). 

N.B. — The  Governor,  with  the  advice  of  the  Executive  Council,  may 
mitigate  or  wholly  remit  the  fine, 

S,  Id,,  s,  65.  [One  Justice], — (3)  Any  Juf^tice  presiding,  or  other 
Officer  or  person,  wilfully  neglecting  or  refusing  to  perform  his  duties,  &c. 

P.  Fine  not  exc.  £50 :  recoverable  aa  offence  (1),  with  full  costs  of 
suit,  to  be  sued  for  within  6  raths.  after  the  commission  of  the  offence. 

N.B. — The  Governor  has  like  discretion  as  in  last  offence, 

M,  22  Vic,,  No.  20,  s,  49.  Bail  disc, — (1)  Any  person  wilfully  making 
a  false  answer  to  any  of  the  questions  prescribed  by  s.  46,  or  wilfully 
making  a  false  declaration,  (see  s.  48  and  Sch.  K),  or  wilfully  making  any 
fisilse  statement,  orally  or  in  writing,  in  any  Court  of  Revbion,  in  anywise 

(p)  Power  to  eommit  in  default  of  Surety  for  Second  Offence"], — The  power  to 
commit  in  default  of  finding  surety  is  not  in  the  statute,  but  the  authority  to  do 
BO  is  given  by  the  Common  Law,  and  is  thus  laid  down  by  Hawkins.  (2  J.  P.,  c.  16, 
s.  2),  **  Wheresoever  a  Justice  is  empowered  by  any  statute  to  bind  a  person  over, 
or  to  cause  him  to  do  a  certain  thin^,  and  such  person  being  in  his  presence  shall 
refuse  to  be  bound,  or  to  do  such  thing,  the  Justice  may  commit  him  to  the  gaol, 
to  remain  there  till  he  shall  comply."  In  2  Hale,  136,  it  is  said  that  the  party 
should  he  bound  to  appear  at  the  Sessions,  to  abide  the  order  of  the  Court.  As 
to  the  costs  upon  this  second  conviction,  they  would  seem  to  be  recoverable  under 
B.  18  of  11  St  12  Vic,  c.  43,  which  imposes  an  additional  imprisonment  of  one 
caL  m.  for  them  where  no  penalty  is  to  be  recovered. 
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mffecting  or  relating  to  the  qualification  of  himself  or  any  other  person. 

P.  The  same  as  in  wilful  and  corrupt  perjury.     (See  "  Perjury"). 

M.  Id.j  8,  64.  Bail  comp. — (2)  Any  person  voting  a  second  time,  or 
attempting  to  vote  a  second  time,  at  the  same  Election  for  the  same  Elec- 
toral District,  or  personating  or  attempting  to  personate  any  other  person 
for  the  purpose  of  voting  at  any  Election. 

P.  Fine  not  exc.  £200,  or  impr.,  with  or  without  h.  1.,  for  not  exc. 
2  yrs.     (See  "  Bribery  "). 

M.  Id.,  8.  64.  Bail  camp, — (3)  Any  person  being  disqualified  for  any 
of  the  causes  mentioned  in  the  Act,  (see  s.  11,  and  Act,  ^o^tm),  and 
Toting  or  attempting  to  vote  at  any  Election. 

P.  The  same  as  ofience  (2). 

M,  Id,,  8.73,  Bail  disc, — (4)  Any  person  wilfully  or  knowingly  giving 
fiilse  evidence  before  Election  Committee,  or  a  quorum  thereof,  or  in  any 
mfiidavit  relating  to  any  matter  referred  to  such  Committee,  and  taken 
before  any  Justice ;  (and  see  16  Vic,  No.  18). 

P.  The  same  as  in  perjury.    (See  "  Perjury  "). 

M.  Id.,  8.  73.  Bail  comp. — (5)  Any  person  summoned  by  an  Election 
Committee,  disobeying  such  summons, — or  refusing  or  neglecting  to  pro- 
duce any  papers,  records,  or  other  documentary  evidence,  relating  to  or 
affecting  the  matter  under  investigation,  which  shall  have  been  sent  for  by 
the  said  Committee, — or  refusing  to  submit  himself  for  examination,— or 
^ving  &dse  evidence, — or  prevaricating,— or  otherwise  misconducting 
himself  in  giving  or  refusing  to  give  evidence. 

P.  Fine  or  impr.,  or  both. 

ELECTRIC  TELEGRAPH. 

S.  20  T7c.,  No,  41,  8.  8.  [^Two  Justices'] — (1)  Any  officer  nbt  trans- 
mitting and  delivering  messages  in  the  order  in  which  they  are  received 
by  the  Manager  or  oUier  officer  in  charge  of  the  Station  at  which  they 
■hall  be  received. 

P.  Fine  not  exc.  £20 :  to  be  recovered  either  by  distress,  (s.  19  of 
11  &  12  Vic,  c.  43),  or  according  to  the  procedure  of  5  W.  IV.,  No  22. 
See,  ante,  ^'  Abattoir,''  and,  post,  ''  Justices,  Recovery  of  Fines,''  and 
ex  parte  Cockbum,  post,  Part  III. 

N.B. — Messages  relating  to  the  arrest  of  criminals,  the  discovery  or 
prevention  of  crime,  or  any  other  matter  connected  with  the  Administration 
of  Justice,  and  ail  Oovemment  Despatches,  when  so  required,  shall  have 
priority  over  all  other  messages,  (S.  8). 

&  Id.,  8.  9,  [Two  JtMtices'], — (2)  Any  officer,  clerk,  or  other  person 
employed  in  working  any  line,  divulging  the  contents  or  substance  of  any 
private  or  secret  despatch,  message,  or  other  communication,  transmitted 
or  intended  to  be  transmitted  by  any  such  line. 

P.  Fine  not  exc.  £100,  or  impr.,  with  or  without  h.  1.,  not  exc.  6  mths. : 
&De  recoverable  as  offence  (1). 

3.  Id.,  «.  11.  (q)    [Ttvo  Justices']. — (3)  Any  person  wilfully  obstructing 

[q)  Apprthengion — Damagei]. — By  s.  12,  An^  porson  may  apprehend  without 
WAirant  any  otiier  person  found  offending  agamst  ss.  10  dk  11,  (offences  3  &  M,) ; 
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In  a  case  in  the  Central  Criminal  Court,  Sydney,  1847,  the  prisoner 
was  the  accountant  of  the  Bank,  and  on  one  occasion,  during  the  tem- 
porary absence  of  the  receiving  teller,  officiated  for  him,  and  received 
a  sum  of  money  as  a  deposit,  which  he  appropriated  to  his  own  use.  It  was 
proved  that  it  was  no  part  of  his  duty  to  officiate  as  teller  during  the  absence 
of  the  proper  officer,  and  that  he  had  committed  an  act  of  irregularity  in 
doing  so ;  the  Court  held  this  not  to  be  embezzlement,  as  the  prisoner  had 
accomplished  his  fraud  not  by  virtue  of  his  employment,  but  in  opposition 
to  it.  fR.  V.  TownendJ, 

F.  7  ^  8  ff.  77.,  c.  29,  s.  47.  (s)  Bail  disc— (I)  Embezzlement  by  any 
clerk  or  servant,  or  any  person  employed  in  that  capacity,  of  any  chattel, 
money,  or  valuable  security  received  by  virtue  of  his  employment. 

P.  Tr.  14 — 7  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.,  s.  c,  and  w. ;  or 
\f  male)  h.  1.  on  roads  10—5  yrs. ;  (\f  femcUej^  impr.  5 — 2  yrs.,  h.  or 
.  1.  and  s.  c. 

F,  9  Fife.,  No.  2,  «.  1,  Bail  disc. — (2)  Any  person  employed  in  the 
service  of  H.  M.,  and  entrusted  by  virtue  of  such  employment  with  the 
receipt,  custody,  management,  or  control  of  any  chattel,  money,  or  valu- 
able security,  (t)  and  embezzling  the  same,  or  any  part  thereof,  or  in  any 
manner  fraudulently  applying  or  disposing  of  the  same  or  any  part  thereof, 
to  his  own  use  or  benefit,  or  for  any  purpose  whatsoever,  except  for  the 
public  service,  shall  be  deemed  to  have  stolen  the  same. 

P.  Tr.  14—7  yrs. ;  or  impr.,  with  or  without  h.  1.,  not  exc.  3  yrs. ;  or 
(if  malt)  h.  1.  on  roads  10 — 5  yrs. 

N.B. — There  are  numerous  other  offences  by  officers  in  different  institu- 
tions and  in  public  offices^  for  which  see  Statutes^  and  Arch.  Cr,  PL,  360. 
&ee,  postj  ^^  Manufacture,''  as  to  frauds,  &c.,  by  manufacturers. 

EMBRACERY. 

See  "  Jurors." 


(s)  The  indictment  may  charge  any  number  of  distinct  acts  of  embezzlement, 
not  exceeding  throe,  committed  by  the  offender  against  the  same  master,  within 
6  cal.  m.  from  the  first  to  the  last  of  such  acts ;  and  if  the  emhezzlement  is  of 
coins  or  valuable  secnnty,  it  may  be  alleged  as  money,  (s.  48) ;  and  so  with  hank 
notes.  (16  Vic,  No.  18,  s.  19).  Upon  an  indictment  for  this  offence,  the  Jury 
may  find  the  prisoner  not  guilty  of  this  offence,  hut  guilty  of  simple  larceny,  or 
of  larceny  as  a  clerk  or  servant,  and  he  shall  be  punished  as  if  he  had  been  indicted 
for  such  larceny.  (/</.,  s.  13). 

(t)  Section  2  gives  a  very  comprehensive  list  of  what  are  to  be  deemed 
•*  valuable  securities  '*  under  this  Act. 

By  s.  3,  Different  acts  pf  emhezzlement,  Ac.,  not  exceeding  three,  which  may  have 
been  committed  by  him  within  the  space  of  6  oal.  m.,  from  the  first  to  the  last 
of  such  acts  ;  and  in  the  information,  <fec.,  where  the  offence  shall  relate  to  any 
money  or  any  viiluable  security,  it  shall  be  sufficient  tu  allege  the  embezzlement, 
or  fraudulent  application  or  disposition,  to  he  of  money,  without  specifying  any 
particular  coin  or  valuable  security,  and  such  allegation  shall  be  sustained  if  the 
offender  shall  be  proved  to  have  embezzled  any  amount,  although  the  particular 
species  of  coin  or  valuable  security  of  which  such  amount  was  composed  shall 
not  be  proved ;  (and  see  16  Vic,  No.  18.  s.  18) ;  and  by  s.  4,  in  the  information, 
Ac.,  the  property  of  any  such  chattel,  Ac.,  may  be  laid  in  H.  M.  the  Queen. 
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ENTRY  (FORCIBLE)  AND  DETAINER. 

The  aflsertion  of  right  to  lands  or  hoases  by  force  has  been  always  dis- 
coaraged  by  the  Courts,  from  a  just  apprehension  of  the  tumults  to  which 
such  proceedings  may  lead. 

Although  no  indictment  will  lie  for  a  mere  trespass,  accompanied  by 
oonstmctive  force,  yet  it  seems  to  be  established  that  an  entry  on  land, 
or  into  m  honse,  ganlen,  &c.,  or  a  church,  though  no  one  be  therein,  with 
such  actual  violence  as  amounts  to  an  illegal  act,  or  public  breach  of  the 
peace,  fe  g,^  bringing  unusual  weapons,  threatening  violence,  breaking  open 
a  door),  is  an  offence  indictable  at  Common  Law9^K  forcible  ^ntry  ;  though 
certain  statutes  give  other  remedies  to  the  party  grieved,  viz., — restitution 
and  damages ;  and  that  the  illegal  and  violent  maintenance  of  possession, 
if  the  entiy  was  unlawful,  is,  in  like  manner,  indictable  as  forcible  detainer ; 
to  sustain  such  indictment  at  Common  Law,  no  circumstances  of  great 
public  violence  or  terror  are  necessary. 

In  addition  to  the  punishment  annexed  to  the  offence  at  Common  Law, 
certain  statutes  provided  that  restitution  also  should  be  granted  to  the  party 
dispoiisessed  on  the  conviction  of  the  offender.  15  K.  II.,  c.  2,  authorized 
the  summary  commitment  of  the  offender  till  fine  and  ransom ;  and  by 
8  H.  VI.,  c.  9.,  this  provision  was  extended  to  cases  of  forcible  detainer^ 
and  Justices  of  the  Peace  were  empowered  to  restore  the  premises  to  the 
former  possessor,  where  the  force  had  been  found  by  a  jury  summoned 
by  them,  {R.  v.  Harhxnd,  8  Ad.  &  E.,  826);  (u)  and  21  Jac.  I.,  c.  25, 
applied  the  power  conferred  by  the  former  Acts  to  the  restitution  of  posses- 
sion of  which  tenants  for  terms  of  years,  &c.,  had  been  forcibly  deprived. 
On  this  account  the  prosecutor's  interest  in  the  premises  must  be  stated  in 
the  indictment,  (v)  Now,  therefore,  a  prosecutor,  who  is  a  freeholder 
or  leaseholder,  &c.,  may  have  restitution,  on  conviction  of  the  party  of 
whose  dispossession  he  complains.  This  restitution  may  be  awarded  by 
the  Court  of  Quarter  Sessionn,  as  Justices  of  the  Peace  are  expressly 
empowered  to  grant  it ;  in  this  respect  they  act  as  Judges  of  Record,  and 
have  greater  power  than  Judges  of  Oyer  and  Terminer  and  Gaol  Delivery, 
who  cannot  grant  restitution,  but  can  only  punish  the  offender.  The  great 
distinction  is,  that  on  an  indictment  at  Common  Law,  the  prosecutor  nee<la 
only  to  prove  a  peaceable  possession  at  the  time  of  the  ouster ;  while  in  an 
indictment  on  the  statute  of  Richard,  his  interest,  viz.,  a  seisin  in  fee, 
roust  be  allowed ;  on  that  of  James,  the  existence  of  a  term  or  other  tenancy  ; 
and  on  these  statutes,  restitution  will  be  granted.  It  must  be  observed, 
that  even  on  these  statutes  proof  that  the  prosecutor  holds  colourably  as  a 
freeholder  or  leaseholder  will  suffice ;  and  that  the  Court  will  not,  on  the 
trial,  enter  into  the  validity  of  an  adverse  claim  made  by  the  defendant, 
which  he  ought  to  assert,  not  by  force,  but  by  action.  (Dick.,  Q.  S.,  378). 

In  order  to  justify  a  conviction  by  Justices  under  15  R.  II.,  c.  2,  and 
8  H.  VI.,  c.  9,  it  must  be  proved  before  them  that  there  was,  as  well 


(u)  The  inquiBition  must  set  forth  the  estate  possessed  by  the  party  in  the 
property  disputed.  {R,  v.  Bowman,  8  D.  P.  C,  128). 

(v)  It  being  doubted  whether,  on  these  statutes,  any  hut  a  freeholder  could 
hare  restitotioa. 

H 
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as  an  unlawfiil  entry  on  the  premises,  a  forcible  detainer.  Where 
a  conviction  stated  that  Justices  had  convicted  G.  A.  of  forcible  detainer 
upon  their  own  view,  and  that  afterwards  a  complaint  was  made  to  the 
Justices  that  G.  A.  forcibly  entered  the  premises,  and  that  notice  of  such 
complaint  was  given  to  G.  A.,  who  received  the  notice,  but  said  nothing, 
and  then  went  on  to  allege  that  the  Justices  received  evidence,  on  oath,  of 
the  unlawful  entry  :  Held,  that  the  conviction  was  bad,  for  not  showing 
that  G.  A.  had  been  summoned  to  answer  the  charge  of  the  unlawful 
entry,  or  that  he  had  any  opportunity  afforded  him  of  defending  himself 
against  such  charge.  (Attwood  v.  JoUffe^  3  New  Sesa.  C,  116). 
For  Forms,  see  Dick.,  Q.  S. 


M.  5  Ric.  IL,  c.  8  ;  15J  Ric  IL,  c.  2 ;  21  Jac.  7.,  c.  15  ;  8  H.  F7., 
c.  9.  Bail  comp. — (1)  Entry  (forcible)  and  detainer  into  a  freehold  or 
leasehold. 

P.  Impr.  and  ransom  at  King's  will;  restitution  of  property.  (See  31 
Eliz.,  c.  2.) 

M.  at  Com  Law,    Bail  comp.— (2)  Entry  (forcible)  and  detainer. 

P.  Fine  or  impr.,  or  both.     (1  Hawk.,  c.  64,  s.  28). 

M.  15  Ric.  Il.y  c.  2.  Bail  comp, — (3)  Not  assisting  Justices  in  arresting 
persons  holding  forcible  possession. 

P.  Fine  and  impr. 

ESCAPE,  PRISON-BREACH,  AND  RESCUE. 

See  "Felons  Absconding,"  "Gaol.*' 

S.  17  Ftc,  No,  15,  8,  2.  [One  Justice],— (\)  knj  offender  sentenced 
by  Justices  to  be  imprisoned  with  h.  1.  for  not  exc.  14  days,  refusing  or 
neglecting  to  perform  such  h.  1.  according  to  Justices'  directions,  or 
escaping,  or  attempting  to  escape. 

P.  Impr.  and  h.  I.  for  further  period  of  not  exc.  14  days. 

S,  Id,j  8,  3.  [Two  Justices'], — (2)  Any  person  (excepting  those  in 
charge  or  duly  authorized,  see  s.  3),  communicating  in  any  manner  with 
such  offender,  or  loitering  near,  (after  being  warned  to  leave),  or  endea- 
vouring to  communicate  with  such  offender  whilst  employed. 

P.  Fine  not  exc.  £5 ;  or,  in  default  of  payment,  impr.  not  exc.  1  mth. 
(11412  Vic,  c.  43,  s.  23). 

jP.  25  G.  //.  Bail  disc,—(V)  Rescuing  a  murderer,  or  his  body  after 
execution. 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  s.  c,  (1  Vic, 
c  91,  8.  2,  and  16  Vic,  No.  18,  s.  28) ;  or  (tf  male)  h.  1.  on  roads 
15 — 7  yrs. 

F,  or  M.  at  Com  Law, — (2)  Officer  having  a  person  in  charge  for 
felony,  voluntarily  permitting  bis  escape. 

P.  (Tf  felont/J  y  the  same  as  the  party  escaping  was  sentenced  to ;  fif 
misdemeanor)^  fine  and  impr.  (4  Black.  Com  ,  430;  1  Hale,  234 ;  2  Hawk., 
c  19,  s.  22). 

N.B. — A  negligent  escape  hy  an  officer  is  punishable  by  fine  only^ 
(2  Hawk.,  c  19,  s.  31) ;  but,  if  a  private  person,  fine  or  imprisonmeni^  or 
both,  (Id,,  c.  20,  s.  6;.    See  iNote  (w),  p.  99. 
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F.  1  Edw,  II. y  c,  2,  5.  1.     Bail  disc. — (3)    Breaking  prison,  when  in 
custody  for  a  capital  offence. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w.  (7  &  8  G.  IV., 
c  28,  89.  8  &  9);  h.  1.  on  roads  5 — 3  yrs. 

M*  Id.    Bail  comp,—(A)  The  like  on  a  minor  charge. 

P.  Fine  and  impr.,  and  h.  1.  (2  Hawk.,  c.  18,  s.  21). 

F.  4  Fic,  No.  29,  s.  14.  Bail  disc. — (5)  Conveying  mask,  &c.,  into 
a  prison,  to  aid  and  assist  prisoner  to  escape. 

P.  Tr.  not  exc  14  yrs. ;  or  fif  male)  h.  1.  on  roads  10 — 5  yrs. ;  (tj 
female)^  impr.  5 — 2  yrs.,  h.  1.  and  s.  c. 

F,  Id.  Bail  disc. — (6)  Aiding  and  assisting,  by  any  means  whatsoever, 
any  prisoner  to  escape  or  in  attempting  to  escape. 

P.  The  same. 

M.  9  G. IV.,  e.  83, «.  34.  Bail comp, — (7)  Contriving,  aiding,  assisting, 
or  abetting  in  the  escape  or  intended  escape  of  any  transported  felons  from 
Australia  or  V.  D.  Land. 

P.  Fine  not  exc.  £500,  or  impr.  not.  exc.  2  yrs.,  or  both. 

Jf.  at  Com.  Law.  Bail  comp* — (8)  Rescuing  a  prisoner  from  custody 
when  not  convicted,  or  convict^  only  of  a  misdemeanor. 

P.  Fine  or  impr.,  or  both.  (2  Hawk.,  c.  21,  s.  8). 

F.  at  Com.  Law.  Bail  disc, — (9)  The  like,  when  charged  and  con- 
victed of  treason  or  felony. 

P.  Same  as  principal ;  or  impr.  not  exc.  4  yrs.  (1  &  2  G.  IV.,  c.  88, 
B.  1) ;  (4  Bl.  C,  131). 

F.  16  G.  //.,  c.  31,  8S.  1 — 3.  Bail  disc. — (10)  Aiding  or  assisting  a 
prisoner  or  convict  in  custody  for  treason  or  felony,  to  make  his  escape 
while  being  conveyed  to  prison  or  in  prison. 

P.  Tr.  7  yrs.,  or  h.  1.  on  roads  5—3  yrs. 

M.  Id,,  s.  3.     Bail  comp.— (II)  The  like  in  custody  for  petty  larceny 
or  for  debt  of  £100. 
P.  Fine  and  impr. 

M.  at  Com.  Law.  Bail  comp. — (12)  Rescuing  goods  in  the  custody  of 
tlie  law,  or  breaking  open  a  pound. 

P.  Fine  or  impr.,  or  both.  (2  Hawk.,  c.  21,  s.  20). 
F.  22  Vic.,  No.  2,  s.  3.  (x)     Bail  disc. — (13)   Any  person  escaping 
or  attempting  to  escape  from  any  person  in  whose  charge  he  may  be 
placed  for  the  purpose  of  carrying  out  the  b.  1.  portion  of  his  sentence. 

(w)  It  is  felony  if  the  party  escaping  have  received  jadgment ;  but  a  misde- 
memnor,  if  before  conviction.  The  officer,  however,  cannot  be  punished  until  after 
tiie  original  delinquent  has  been  convicted,  but  before  such  conviction,  he  may  be 
fined  and  impriioned  as  for  a  misdemeanor.  (Arch.  Or.  PL,  636).  The  imprison- 
ment of  the  delinquent  must  be  for  some  criminal  matter,  otherwise  the  escape  is 
not  punishable  criminally.  {Id.,  634). 

By  a.  28  of  16  Tic.  No.  18,  any  person  convicted  of  the  misdemeanor,  viz. : — 
an  esoaj^  or  rescue  from  lawful  custody  on  a  criminal  charge,  may  be  sentenced 
to  imprisonment  for  any  term  now  warranted  by  law,  and  also  to  be  kept  to  h.  L 
during  the  whole  or  any  part  of  such  term. 

JiL)  The  Governor,  by  instrument  in  writing,  may  authorize  the  Sheriff  or  other 
osr  in  cham  of  any  gaol  to  remove  any  prisoner  under  sentence  of  h.  1.  to  any 
diatanee  outsme  the  wafis,  not  exc.  2  miles,  for  the  purpose  of  carrying  out  the 
labor  portioii  of  any  sentenoe.  (22  Vic,  No.  2,  s.  1). 
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P.  H.  1.  on  roads  not  exc.  5  yrs. ;  or  impr.,  with  or  without  h.  I.,  for  not 
ezc.  3  yrs.,  in  addition  to  any  pending  term  of  punishment,  (y) 

EVIDENCE. 

See  "Confession,"  "Justices." 

I.  The  Substance  of  the  Issue.  II.  The  Best  Evidence.  III. 
Secondary  Evidence.  IV.  Hearsay.  V.  Witnesses  ;  Husband 
AND  Wife.  VI.  Examination  and  Cross-Examination.  VII. 
Written  Evidence  and  Presumptions. 

I.  The  Substance  of  the  Issue. 

The  Facts  constituting  the  offence,  <fec.] — Offences  at  Common  Law  are 
defined  by  the  rule  of  the  Common  Law  relating  to  them ;  offences  by 
statute  are  defined  by  the  statute  creating  them.  In  both  cases,  every- 
thing stated  in  the  definition  of  the  offence  is  material,  and  must  be  proved; 
on  the  other  hand,  if  anything  stated  in  an  Information,  &c.,  be  not  in- 
cluded in  the  definition  of  the  offence,  it  may  be  rejected  as  surplusage,  and 
need  not  be  proved,    (i?.  v.  Evan  Jones,  2  B.  &  Ad.,  611). 

Intent\ — The  intent  with  which  an  act  is  done  often  forms  a  material 
part  of  the  definition  of  the  offence,  and  must  be  proved ;  it  does  not  admit 
of  positive  proof;  it  can  be  proved  only  by  the  confession  of  the  party,  or 
by  proving  facts  from  which  it  may  fairly  be  inferred. 

Malice']. — Malice  often  forms  a  material  part  of  the  definition  of  the 
offence  ;  but  this,  like  intent,  can  only  be  proved  by  the  confession  of  the 
party,  or  by  the  proof  of  the  facts  from  which  it  may  be  inferred ;  for 
instance,  if  a  man,  without  any  apparent  motive,  wilfully  do  an  act  which 
must  necessarily  be  injurious  to  another,  we  are  warranted  in  saying  that 
he  did  it  maliciously,  unless  he  prove  the  contrary. 

Ouilty  Knov)ledge\. — A  guilty  knowledge  of  some  particular  fact  must 
sometimes  be  proved  ;  such,  for  iuHtance,  as  uttering  a  forged  instrument, 
knowing  it  to  he  forged,  &c. ;  this  guilty  knowledge,  like  intent  and  malice, 
can  only  be  proved  by  the  party's  confctjsion,  or  by  proving  facts  from 
which  it  can  be  inferred ;  for  instance,  where  a  man  was  charged  with 
uttering  a  forged  bill  of  exchange,  knowing  it  to  be  forged,  evidence 


(y)  By  8.  4,  any  person  lawfully  plaoed  in  charge  of  any  prisoner,  (removed 
under  the  provisions  of  this  Act  outside  the  gaol,  to  carry  out  the  labour  portion 
of  his  sentence),  wilfully  or  negligently  permitting  him  to  escape,  is  liable  to  all 
the  like  fines  and  penalties  to  which  any  constable,  &c.,  is  liable  for  a  like  offence, 
and  shall,  while  so  in  charge,  have  all  the  powers  and  privileges  by  law  apper- 
taining to  a  constable. 

With  reference  to  felons  convicted  in  this  Colony,  18  Vic,  No.  7,  s.  1,  provides 
that  laws  in  force  respecting  felons  from  the  United  Kingdom,  are  applicable  to 
felons  convicted  in  the  Colony  of  New  South  Wales. 

/rf.,  s.  2.^-**  As  often  as  any  felon  or  other  offender  convicted  in  the  said  Colony 
shall  escape  from  lawful  custodv,  or  abscond  from  the  district  or  other  place  to 
which,  under  regulations  or  conditions  in  that  behalf  made,  he  shall  be  restricted, 
although  at  the  time  of  his  apprehension  or  trial  for  such  offence  the  original 
term  of  sentence  may  have  expired,  such  felon  or  other  ofifender  may,  notwith- 
standing, at  any  time,  be  apprehended,  tried,  and  convicted  of  such  escape  or 
absconding,  and  shall  be  liable  to  be  dealt  with,  in  all  respects,  as  persons 
cicaping  or  absconding  during  any  subsisting  sentence  are  or  may  be  liable  to. 
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that  he  gave  a  fisJse  account  as  to  the  parties  to  It,  and  that,  when  he  was 
apprehended,  he  had  other  forced  bills  in  his  possession,  was  received  in 
proof  of  his  guilty  knowledge  that  the  first  bill  was  forged.  (R.  v.  Hough^ 
R.  &  Ky.,  120).  So,  that  he  had  previouKly  uttered  other  forged  notes  of 
the  same  description,  would  be  good  evidence  of  it.  fR,  v.  BaU.^  Id,^  132  ; 
R,  V.  Greerij  3  C.  &  K. ;  but  see  E,  v.  Moore,  1  Fost.  &  F.,  73).  In  the  same 
way,  upon  a  charge  of  receiving  stolen  goods,  knowing  them  to  have  been 
stolen,  evidence  that  the  party  had  at  other  times  received  goods  from 
the  prosecutor  under  suspicious  circumstances,  fR.  v.  Dunn  &  Smithy 
Ky.  &  M.,  146),  or  that  he  concealed  the  goods,  or  bought  them  for  a 
price  much  under  their  value,  or  the  like,  may  be  received  in  proof  of  his 
guilty  knowledge  that  they  had  been  stolen.  But,  the  fact  that  the  pri- 
aoner  has  at  various  times  received  other  property,  stolen  from  different 
persons,  cannot  be  given  in  evidence,  (i?.  v.  Odd^,  2  Den.,  264).  As  to 
variances  and  amendments,  see  *^  Justices.^' 

II.  The  Best  Evidence. 

The  best  Evidence']. — The  best  evidence  of  which  the  case  in  its  nature 
is  susceptible  shall  be  adduced  to  prove  every  disputed  fact.  This  rule  is 
adopted  for  the  prevention  of  fraud,  for  when  better  evidence  is  withheld, 
there  is  a  presumption  that  the  party  has  some  motive  for  not  producing  it. 
In  requiring  the  best  evidence  applicable  to  each  particular  fact,  it  is  meant 
that  no  evidence  shall  be  received  which  is  merely  substitutionary  in  its 
naturCj  as  long  as  the  original  evidence  is  attainable.  Thus,  depositions 
are  in  general  admissible  only  after  proof  that  the  parties  who  made 
them  cannot  be  produced.  (B.  N.  P.,  329).  The  rule  only  cKcludes 
evidence  which  itself  indicates  the  existence  of  more  original  sources  of 
information;  and,  therefore,  where  there  is  no  substitution  of  inferior 
evidence,  but  only  a  selection  of  weaker,  instead  of  stronger,  proofs, 
or  an  omission  to  supply  all  the  proofs  capable  of  being  produced, 
the  role  is  not  infringed ;  for  instance,  in  proof  or  disproof  of  handwriting, 
or  in  proof  of  the  contents  of  a  letter  which  cannot  be  produced,  it  is  not 
necessary  to  call  the  supposed  writer.     fR.  v.  Hurley,  M.  &  R.,  473). 

This  will  lead  to  the  division  of  Evidence  into  Primary  and  Secondary. 
Primary  evidence  is  the  best  or  highest  evidence;  it  is  that  kind  of  proof 
which,  in  the  eye  of  the  law,  affords  the  greatest  certainty  of  the  fact  in 
qaeation ;  until  it  is  shown  that  the  production  of  this  evidence  is  out  of 
Uie  party's  power,  no  other  proof  of  the  fact  is,  in  general,  admitted.  All 
evidence,  falling  short  of  this  in  its  degree,  is  termed  secondary. 

The  cases  which  most  frequently  call  for  the  application  of  this  rule,  are 
those  which  relate  to  the  substitution  oj  oral  for  written  evidence ;  the 
general  rale  is,  that  the  contents  of  a  written  instrument,  which  is  capable 
of  being  produced,  must  be  proved  by  the  instrument  itself,  and  not  by 
parol  evidence. 

So  also,  except  on  special  grounds,  no  declaration  or  entry  by  any  person 
can  be  given  in  evidence,  where  the  party  who  made  such  declaration  or 
entry  can  be  produced  and  examined  as  a  witness. 

The  distim^on  refers,  not  to  the  measure  and  quantity  of  the  evidence, 
bot  to  its  quality  when  compared  with  some  other  evidence  of  a  superior 
degree.     It  is  not  neoesHary  to  give  the  fullest  proof  that  every  case  may 
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admit  of ;  although  there  be  Aeveral  eye-witnesses  to  a  particular  fact,  it 
may  be  proved  by  the  testimony  of  one  only. 

There  may  also  be  distinct  sources  of  information,  one  of  which  may  be 
oral,  and  another  contained  in  writing;  in  such  case,  both  will  be /^nVnary, 
and,  therefore,  either  will  be  admissible. 

Exception^  Admissions']. — A  tacit  exception  to  this  rule  must  be  made 
in  favour  of  the  parol  admissions  of  a  party,  and  of  his  acts  amounting  to 
admissions^  both  of  which  species  of  proof  are  always  received  as  primary 
evidence  against  himself  and  those  claiming  under  him,  although  they 
relate  to  the  contents  of  a  deed  or  other  instrument  which  are  directly  in 
issue  in  the  cause.  ( I.arle  v.  Picken,  5  C.  &  P.,  542  ;  Darby  v.  Ouseley^ 
25  L.  J.  Ex.,  227 ;  &  Slatterie  v.  Pooley,  6  M.  &  W.,  664). 

If  the  written  instrument  be  in  the  hands  of  the  opposite  party,  who 
withholds  it  at  the  trial,  secondary  evidence  will  be  admitted,  provided 
that  a  notice^  verbal  or  in  writing^  to  produce  the  original  has  been  duly 
served^  where  such  notice  is  requisite.  But  if,  from  the  nature  of  the 
action  or  indictment,  the  defendant  must  know  that  he  will  be  charged 
with  the  possession  of  the  instrument,  and  be  called  on  to  produce  it,  no 
notice  to  produce  need  be  served  upon  him. 

Where  a  person  is  indicted  for  stealing  a  bill,  its  identity  may  be  proved 
by  parol  evidence,  though  no  notice  to  produce  it  has  been  served  on  the 
prisoner  or  his  agent.  (Jt,  v.  Aickles,  1  Lea,  294).  If,  however,  the 
indictment  be  for  forgery,  and  the  forged  instrument  be  in  the  hands  of 
the  prisoner,  the  prosecutor  must  serve  him  or  his  attorney  with  a  notice 
to  produce  it,  before  he  can  offer  secondary  evidence  of  its  contents.  fR,  v. 
Haworth,  4  C.  &  P.  294).  But,  see  R.  v.  Downham,  1  Post.  &  P.,  387, 
whether  service  on  the  attorney  is  sufficient. 

III.   Secondary  Evidence, 

Secondary  Evidence^.-^But  if  such  original  evidence  is  destroyed,  if  it 
cannot  be  found  after  diligent  search,  or  if  the  opposite  party  refuse  to 
produce  it  after  having  received  due  notice,  then  secondary  evidence  of  its 
contents  is  admissible,  (z)  If,  however,  it  exists  in  the  hands  of  a  stranger, 
who,  although  not  privileged  to  do  so,  refuses  to  produce  it,  it  seems  that 
secondary  evidence  cannot  be  admitted,  but  such  contumacious  witness 
must  be  punished. 

Depositions'], — Bearing  in  mind  the  broad  proposition,  that  secondary 
evidence  is  only  admissible  where  the  production  of  primary  evidence  ia 
out  of  the  party's  power,  it  is  laid  down,  that,  in  a  matter  between  the 
same  parties,  the  depositions  of  a  witness  under  oath,  in  a  judicial  proceed- 
ing, may  be  used  on  a  subsequent  suit  between  the  same  parties,  or  those 
claiming  under  them,  if  the  witness  be  dead,  or  if  he  be  sought  for  and 
cannot  be  found,  or  if  he  have  been  subpoenaed  and  have  fallen  sick,  or 


(z)  The  Court  must  be  satisfied,  by  evidence,  that  the  original  is  lost,  or  that, 
after  diligent  search  for  it,  it  cannot  be  found ;  and  parol  evidence  to  this  effect  must 
be  given  by  those  who,  at  one  time,  had  the  custody  of  the  original,  or  by  those 
legally  entitled  to  its  custody,  or  those  likely  to  have  it.  (R.  v.  Stourbridge^  8  B. 
&  C,  96).  It  is  not  necessary  that  the  evidence  should  prove  the  destruction  of 
the  instrument ;  if  it  prove  such  diUgenoe  in  searching  for  it  as  to  relieve  the 
party  of  all  charge  of  Uiehet  in  not  making  further  inquiry,  it  will  be  sufficient 
B'  T.  Morton,  i  M.  it  S..  48). 
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when  kept  oat  of  the  way  by  the  contriyance  of  the  opposite  party ;  thus, 
a  deposition  taken  on  a  charge  either  of  assault  or  robbery,  or  of  stabbing, 
or  of  doing  grieyous  bodily  harm,  can,  after  the  death  of  the  witness,  be 
read  upon  a  trial  for  murder,  where  the  two  charges  relate  to  the  same 
transaction.  (B.  v.  Smtk,  R.  &  R.,  339  ;  E.  y.  Beeston,  24  L.  J  M.  C,  5). 
With  regard  to  the  depositions  before  Magistrates,  see  tide  '*  Justice," 
and  11  &  12  Vic,  c.  42. 

IV.  Hearsay. 

All  hearsay  eyidence  is,  with  a  few  exceptions,  which  will  be  noticed 
presently,  inadmissible.  Hearsay  eyidence  is  eyidence  which  does  not 
derive  its  value  solely  from  the  credit  given  to  the  witness  himself,  but 
which  rests  also  in  part  on  the  veracity  and  competence  of  some  other  person ; 
it  ia  not  given  on  oath,  or  subject  to  cross-examination ;  and  even  although 
it  may  have  been  on  oath,  yet,  if  the  party  on  whose  authority  it  rests 
oould  not  be  cross-examined  hy  the  party  to  he  affected  by  such  evidence^ 
it  is  inadmissible. 

In  Spargo  v.  Brown^  (9  B.  &  C,  935),  the  action  was  for  excessiye 
distress,  and  the  question  was,  whether  plaintiff  was  tenant  to  the  defen- 
dant, Hugh  Brown,  or  his  brother,  John  Brown ;  the  plaintiff  paid  rent  to 
John,  but  the  defendant,  to  show  that  the  rent  had  been  paid  to  John  as 
his  (defendant*s)  agent,  offered,  in  eyidence,  accounts  tendered  to  him  by 
John,  in  which  John  styled  himself  defendant's  agent.  It  was  objected 
that  John  Brown,  not  being  dead,  ought  to  have  been  called  as  a  witness. 
The  evidence  was  held  to  be  inadmissible. 

This  rule  operates,  in  the  absence  of  special  tests  of  truth,  to  the  exclu- 
sion of  all  the  acts,  or  declarations,  or  conduct  of  others,  as  evidence 
to  bind  third  parties  either  directly  or  indirectly ;  when,  therefore,  the 
witness  begins  to  state  either  his  own  declarations  and  acts,  or  the  decla- 
rations and  acts  of  strangers,  he  should  be  asked  if  the  prisoner  was 
present^  or  had  been  an  authorizing  or  assenting  party ;  and,  if  not,  such 
statements  are  inadmissible. 

It  is  necessary  to  distinguish  between  hearsay  evidence  and  that  which 
is  deemed  original.  Thus,  it  often  happens  that  the  fact  in  controyersy 
is,  whether  certain  things  were  written  or  spoken,  and  not  whether  they 
are  true ;  thus  the  replies  given  to  inquiries  made  at  a  bankrupt's  resi- 
denoe,  denying  that  he  was  at  home,  are  original  evidence,  without  exam- 
ining the  persons  to  whom  the  inquiries  were  addressed ;  because  the 
testimony  of  the  parties  inquiring  is  sufficient  to  establish  the  denial, 
which  is  the  only  material  fact.  Upon  these  grounds,  evidence  of  general 
rqmiaiion,  reputed  oumership,  public  rumour,  general  character,  general 
notoriety,  and  the  like,  though  composed  of  the  speeches  of  third  persons 
not  nnder  oath,  is  original  evidence,  and  not  hearsay. 

Whenever  the  bodily  or  mental  feelings  of  an  indiyidual  are  material  to 
be  proved,  the  usual  expressions  of  such  feelings,  made  at  the  time 
in  question,  are  original  evidence.  Thus,  on  a  trial  for  murder  by 
poisoning,  statements  made  by  the  deceased  in  conversation  shortly  before 
he  took  the  poison,  have  been  received  in  evidence  for  the  purpose  of 
proving  the  state  of  his  health  at  that  time ;  and,  on  the  Bsme  ground,  in 
aeticnui  and  indictments  for  assault,  what  a  man  has  said  about  himself  to 
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hifl  sorgeoD  has  been  admitted  as  evidence  to  Hhow  what  he  sufifered  by 
reason  of  the  aHsault.  {R,  v.  Johnson^  2  C.  &  E.,  354 ;  Averson  v.  Lord 
Kinnaird,  6  East,  198). 

Certain  other  declarations  and  acts  are  admitted  as  original  evidence, 
being  diistinguished  from  hearsay  by  their  connection  with  the  principal 
fact  nader  investigation.  Thus,  on  an  indictment  for  manslanghter,  a 
statement,  made  by  the  deceased  immediately  after  he  was  knocked 
down,  as  to  how  the  accident  happened,  has  been  held  admissible ; 
and  similar  evidence  has  been  received  by  Lord  Holt,  in  an  action 
brought  by  a  husband  and  wife  against  a  defendant  for  wounding  the  wife. 

In  all  cases  of  this  kind,  care  must  be  taken  that  the  circumstances  and 
declarations  offered  in  evidence  are  so  connected  with  the  main  fact  under 
consideration,  as  to  illustrate  its  character,  to  further  its  object,  or  to 
form,  in  conjunction  with  it,  one  continuous  transaction.  See  the  very 
recent  case  of  Harris  v.  Dignum^  29  L.  J.  Ex.,  23. 

Conspiracy], — The  same  principles  apply  to  the  acts  and  declarations 
of  one  of  a  company  of  conspirators  in  regard  to  the  common  design,  as 
affecting  his  fellows.  Here  a  foundation  should  first  be  laid  by  proof 
sufficient  to  establish,  primd  facie,  the  fact  of  conspiracy  between  the 
parties.  The  connection  of  the  individuals  in  the  unlawful  enterprise 
being  thus  shown,  every  act  and  declaration  of  each  member  of  the  con- 
federacy in  pursuance  of  the  original  concerted  plan,  and  with  reference 
to  the  common  object,  is,  in  contemplation  of  law,  the  act  and  declaration 
of  them  all;  and  is,  therefore,  original  evidence  against  each  of  them. 
(B.  V.  Stone,  6  T.  R.,  528  ;  B.  v.  EsdaUe^  1  Fost.  &  F.,  43).  See  "  Con- 
spiracy," ante,  p.  69. 

There  are  six  classes  of  eases  where  the  rule  rejecting  hearsay  evidence 
has  been  relaxed : — (I)  Matters  of  public  and  general  interest.  (2)  De- 
clarations against  interest.  (3)  Declarations  in  the  course  of  business. 
(4)  Dying  declarations.  (5)  Matters  of  pedigree ;  and  (6)  of  ancient 
possession. 

1.  Matters  of  public  interest"]. — In  matters  of  public  and  general  in- 
terest, popular  reputation  or  opinion,  or  the  declarations  of  deceased 
witnesses,  if  made  before  the  litigated  point  has  become  the  subject  of 
controversy,  and  without  reasonable  suspicion  of  undue  partiality  or  col- 
lusion, is  admissible. 

2.  Declarations  against  interest], — A  declaration  by  a  deceased  person 
who  had  a  competent  knowledge  of  a  fact,  and  no  interest  to  pervert  it, 
and  which  declaration  was  against  the  pecuniary  interest  of  the  declarant 
at  the  time  when  it  was  made,  is  evidence  as  to  third  parties,  and  is 
evidence  of  everything  stated  in  the  declaration.  Declarations  against 
interest  are  admissible  against  third  parties,  even  although  the  declarant 
himself  received  the  facts  on  hearsay.    The  declarant  must  be  deceased. 

3.  Declarations  in  course  of  business], — Declarations  made  by  a  person 
strictly  in  the  course  of  his  trade  or  professional  business,  and  without 
any  apparent  interest  to  misrepresent  the  truth,  if  contemporaneous  with 
the  fact,  are  evidence  after  his  death,  against  third  parties,  of  the  essential 
subject  matter,  but  not  of  its  surrounding  circumstances. 

4.  Dying  declarations], — In  murder  and  homicide,  the  declarations  of 
the  deceased  concerning  the  cause  and  circumstances  of  his  mortal  wound^ 
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if  made  under  a  sense  of  impending  dissolution,  are  admissible  in  evidence 
for  or  against  a  prisoner  who  is  charged  with  the  crime. 

The  dying  declarations  of  an  accomplice  arc  receivable,  and  also  those 
made  in  favour  of  the  person  deceased.  {R.  v.  Tinkler^  1  East.,  P.  C,  364  ; 
R.  V.  Scarfe,  1  M.  &  K.,  551). 

To  render  these  declarations  admissible,  it  is  necessary  (1)  That  the 
decUh  of  the  deceased  should  he  the  subject  of  the  charge.  (2)  The  cir- 
cumstances of  the  death,  the  subject  of  the  declaration,  (3)  It  must  appear 
to  have  been  made  at  a  time  when  the  deceased  was  in  actual  danger  of 
death,  and  under  the  belief  that  his  death  is  about  to  happen  shortly, 
(4  and  lastly)  Death  must  have  ensued.  See  B.  v.  Reany,  26  L.  J. 
M.  C,  43,  and  R.  v.  Whitworthy  1  Fost.  &  F.,  382. 

It  is  not  necessary  that  the  declarant  should  have  stated  that  he  was 
speaking  under  a  sense  of  impending  death,  provided  it  satisfactorily 
appears,  in  any  manner,  that  the  declarations  were  really  made  under 
that  sanction. 

Admissions — Confessions']. — Admissions  and  confessions  are  usually 
considered  as  exceptions  to  the  rule  excluding  hearsay  evidence ;  they  are 
admitted  as  being  against  interest,  and  therefore  probably  true. 

The  term  admission  is  usually  applied  to  civil  transactions,  and  to  those 
matters  of  fact,  in  criminal  cases,  which  do  not  involve  criminal  intent ; 
the  term  confession  being  generally  restricted  to  acknowledgments  of  guilt. 

On  the  subject  of  confessions,  it  is  thought  sufficient  to  refer  to  the  recent 
eaactment : — '*  No  confession  which  is  tendered  in  evidence  on  any  crimi- 
nal proceeding  shall  be  received  which  has  been  induced  by  any  untrue 
repreiientation,  or  by  any  threat  or  promise  whatever ;  and  any  confession 
made  after  any  such  representation,  or  threat,  or  promise,  shall  be  deemed 
to  be  induced  thereby,  unless  the  contrary  be  shown."  (22  Vic,  No.  7, 
8.  11).     See  a  decision  on  this  section,  arite,  p.  69,  "  Confession." 

Evidence  excluded  on  grounds  of  Public  Policy\ — 1.  "  No  husband 
shall  be  competent  or  compellable  to  disclose  any  communication  made  to 
him  by  his  wife  during  the  marriage,  and  no  wife  shall  be  competent  or 
compellable  to  disclose  any  communication  made  to  her  by  her  husband 
daring  the  marriage."    (22  Vic,  No.  7,  s.  4). 

The  protection  is  not  confined  to  cases  where  the  communication  sought 
to  be  given  in  evidence  is  of  a  strictly  confidential  character,  but  the  seal 
of  the  law  is. placed  upon  all  communications,  of  whatever  nature,  which 
pass  between  husband  and  wife.  (0* Connor  y.  Majoribanks,  4  M.  &  Gr., 
435).     See  22  Vic,  No.  7,  s.  4. 

2.  Where  a  Barrister,  Solicitor,  or  Attorney,  is  professionally  employed 
by  a  eUpjit,  all  communications  which  pass  between  them  in  the  course, 
and  for  the  purpose,  of  that  employment,  are  so  far  privileged  that  the 
l^;al  adviser  cannot  be  permitted  to  disclose  them,  whether  they  be  in 
the  form  of  title-deeds,  wills,  or  documents,  &c.,  delivered,  or  statements 
made  to  him,  or  of  letters,  entries,  or  statements  written  or  made  by  him, 
in  that  capacity.    {Cheenough  v.  Oaskill,  1  M.  &  K.,  101). 

3.  Another  class  of  cases  in  which  this  rule  applies,  comprises  Secrets 
of  State^  or  matters  the  disclosure  of  which  would  be  prejudicial  to  the 
public  interest, 

4.  Lasllji  the  law  excludes,  on  public  grounds,  evidence  which  is 
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indecent,  or  offensive  to  public  morals,  or  injurions  to  the  feelings  of  third 
persons, — ^the  parties  themselves  having  no  interest  in  the  matter,  except 
what  they  have  impertineritly  created.  The  mere  indecency  of  disclosures, 
of  coarse,  does  not  suffice  to  exclude  them  where  the  evidence  is  necessary 
for  the  purpose  of  justice. 

V.  Direct  Evidence,  Witnesses. 

Witnesses]. — The  presiding  Magistrate  will,  upon  the  motion  of  either 
party,  order  all  the  witnesses,  on  both  sides,  to  withdraw,  excepting  the 
one  under  examination,  in  order  that  they  may  be  examined  out  of  the 
hearing  of  each  other ;  but  medical  or  other  professional  witnesses  are 
generedly  permitted  to  remain  in  court. 

Competency  of  Witnesses], — Persons  who  have  not  the  use  of  reason, 
(idiots,  lunatics),  are,  from  their  infirmity,  utterly  incapable  of  giving 
evidence,  and  are  incompetent  witnesses. 

No  person  is  a  competent  witness  unless  he  believe  in  a  Supreme  Being, 
who  will  punish  him,  either  in  the  present  or  future  life,  for  perjury. 

By  3  &  4  W.  IV.,  c.  49,  adopted  by  8  W.  IV.,  No.  2.,  Quakers  and 
Moravians  are  permitted  to  make  an  affirmation  in  all  cases,  instead  of  an 
oath. 

Husband  and  Wife. — 16  Vic,  No.  14,  s.  2,  enacts  that,  on  any  inquiry 
''  arising  in  any  suit,  action,  or  other  proceeding  in  any  Court  of  Justice, 
or  before  any  person  having,  by  law,  or  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence,  the  parties  (a)  thereto,  and  the  persons 
in  whose  behalf  any  such  suit,  action,  or  other  proceeding,  may  be  brought 
or  defended,  shall  (except  as  hereinafter  excepted)  be  competent  and 
compellable  to  give  evidence,  either  vivd  voce  or  by  deposition,  according 
to  the  practice  of  the  court,  on  behalf  of  either  or  any  (b)  of  the  parties  to 
the  said  suit,  action  or  other  proceeding ;"  but  s.  3  provides  ^^  that  nothing 
herein  contained  shall  render  any  person,  who,  in  any  criminal  proceeding, 
is  charged  with  the  commission  of  any  indictable  offence,  or  any  offence 
punirihable  on  summary  conviction,  competent  or  compellable  to  give 
evidence  for  or  against  himself  or  herself,  or  shall  render  any  person  com- 
pellable to  answer  any  question  lending  to  criminate  himself  or  herself^  or 
shall"  (see  s.  3  of  22  Vic,  No.  7)  '^render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife  competent 
or  compellable  to  give  evidence  for  or  against  her  husband,  in  any  criminal 
proceeding,  or  in  any  proceeding  instituted  in  consequence  of  adultery ;" 
and,  by  s.  4  of  the  latter  Act,  neither  husband  or  wife  is  competent  or 
compellable  to  disclose  any  communication  made  by  either  of  them  to  the 
other  during  the  marriage.  The  statutes,  (16  Vic,  No.  14,  &  22  Vic, 
No.  7),  treat  the  proceedings  in  all  summary  convictions,  like  indictable 
offences,  as  **  proceedings ''  which  are  criminal,  (as  distinguished  from  an 


(a)  By  the  amending  Act,  22  yic..  No,  7.  s.  2,  "  the  husbandt  and  wives  of  the 
parties  tiiereto,  and  of  the  persons  in  whose  behalf  any  such  suit,*'  Ac.,  are  com- 
petent and  compellable,  &o. 

(b)  If  it  be  desired  to  have  the  evidence  of  one  party  for  the  other,  he  must  bt 
summoned  or  suposnaed  in  the  usual  way,  like  another  witness. 
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ttction  or  snit,  in  wluch  all  parties  are  competent) ;  (c)  and  as  in  such  cases 
the  Crown  is  the  real  prosecutor,  and  the  informers  or  persons  preferring  the 
eharge  are  nominal  prosecutors,  they  are  not,  therefore,  parties  to  the  pro- 
ceeding, bat  "  persons  in  whose  behalf  such  proceedings  are  brought " 
within  the  2nd  section ;  consequently  their  wives  or  husbands  are  not 
excluded  by  the  3rd  s.  of  16  Vic,  No.  14,  or  by  s.  3  of  22  Vic,  No.  7, 
(which  sections  appear  only  to  disqualify  the  husband  or  wife  of  the  party 
charged),  from  giving  evidence  therein,  when  summoned  or  examined  on 
their  behalf;  but,  it  would  seem  that  they  cannot  be  called  by  the 
defendant,  (d)  In  all  other  cases  before  Justices,  such  as  proceedings 
relative  to  orders  for  payment  of  money,  or  otherwise,  (a  distinction 
made  by  Jervis's  Act  11  &  12  Vic,  c  43,  s.  1),  the  complainant  and 
the  defendant  are  ''  parties  "  to  the  proceeding  in  all  cases  before  Jus- 
tices. The  3rd  section  of  16  Vic,  No.  14,  excepts  only  indictable 
offences  and  summary  convictions  from  the  operation  of  the  2nd  section  ; 
and  it  therefore  follows,  that  all  other  proceeding:s  before  Justices, 
raeh  as  sureties  of  the  peace,  recovery  of  wages,  bastardy  cases,  &c.,  are 
within  the  latter  section,  which  allows  any  party  to  the  proceeding,  or 
any  other  person,  to  give  evidence  for  either  party  thereto.  The  3rd 
sect,  of  16  Vic,  No.  14,  &  22  Vic,  No.  7,  (excepting  husbands  and 
wires  from  giving  evidence  for  or  against  each  other  in  any  criminal 
proceedings),  also  do  not  interfere  with,  or  exclude,  the  testimony  of  the 
husband  or  wife  in  cases  of  personal  injury  committed  by  one  upon  the 
other,  or  in  cases  of  high  treason,  where  their  evidence  was  previously 
admiBfdble,  (Arch.  Cr.  PI.,  pp.  227,  228),  but  leave  the  law  in  that 
respect  as  it  stood  before,  for  the  statute  is  to  extend  the  competency  of 
witnesses,  and  not  to  diminish  such.  Practically,  therefore,  the  operation 
and  eflloct  of  the  statutes,  16  Vic  No.  14,  and  22  Vic.  No.  7,  may  be  thus 


fo)*  The  words  "  criminal  prooeeding  "  over-ride  both  the  exceptions,  viz.,  any 
hidietable  offence,  and  any  offence  punishable  on  summary  conyiction,  {Attorney- 
General  t.  Sadloff,  10  Exch.,  94).  The  learned  Editor  of  the  last  edition  of 
Palej,  (p.  92),  says :  "  It  is  submitted  that  every  proceeding  before  a  Magistrate. 
where  ne  has  power  to  commit^  in  oontradistinction  to  his  power  of  making  an 
order,  is  a  crixninal  proceeding,  whether  the  Magistrate  be  authorized,  in  the 
ftrat  instance,  to  direct  payment  of  a  sum  of  money  as  a  penalty,  or  at  once  to 
adjadge  the  defendant  to  be  imprisoned.* ' 

It  is  because  a  man  and  his  wife  are  sometimes  both  of  them  parties  to  the  same 
infcirmation,  or  other  criming  proceeding,  that  the  clause  prohibiting  them,  under 
such  oircumstances,  from  testifying  for  or  against  each  other,  is  retained  in  this 
Act ;  were  it  not  for  such  a  clause,  a  wife,  conjointly  indicted  with  her  hushand 
for  murder,  might  be  called  by  the  prosecutor  to  establish  the  man's  ffuilt,  or  the 
man  mig^t  be  examined  by  the  counsel  for  the  defence,  to  prove  the  woman's 
imiooence. 

It  would  hardly  seem  necessary  to  add,  that  the  wife  of  a  prosecutor  in  any 
such  proceeding  is  not  excluded  from  giving  evidence  either  for  the  Grown  or  for 
the  defiuidant,  (Taylor  Ev.,  1060),  were  it  not  for  the  following  extraordinary 
decision  of  the  Parramatta  Bench,  which  occurred  but  a  few  months  ago  :  The 
wife  of  a  man  who  had  been  most  brutally  assaulted,  was  called  to  give  evidence, 
corroborating  that  of  her  husband,  as  to  what  had  happened.  The  Magistrates 
were  persuaded  by  the  attorney  for  the  defence  that,  under  this  clause,  the  wife 
was  incompetent  to  give  evidence  for  tho  husband,  and  dismissed  the  case, 
alleging  that  they  did  so  because  the  husband's  evidence  was  unsupported. 

(n)  See  the  last  edition  of  Oke*$  8ynop$u,  (1869) ;  ied  quart. 
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shown  in  the  two  clasdes  of  proceedings,  with  this  general  exception  in  (xU 
ca>«eR,  and  with  respect  to  all  persons,  whether  the  proceeding  be  in  it» 
nature  criminal  or  otherwise,  that  nothing  in  the  Act  contained  '^  shall 
render  anj  person  compellable  to  answer  any  question  tending  to  crimi- 
nate(z)  himself  or  herself,"  (s.  3) ;  but  he  is  competent  to  do  so,  and  may 
therefore  answer  such  a  question  if  he  chooses. 

Ist.    As  to  Indictable   Offences^  and   Offences  Punishable  on  Summary 

Conviction. 

1.  The  informer  or  prosecutor  is  competent  and  compellable  to  give 
evidence  for  himself  or  the  defendant.  (JS.  2). 

2.  The  husband  or  wife  of  the  informer  or  prosecutor  is  likewise  com- 
petent and  compellable  to  give  evidence  Jor  each  other,  but  not  for  the 
defendant,  as  he  or  she  would,  in  that  case,  be  giving  evidence  against  the 
other,  which  is  prohibited,  except  in  cases  of  personal  injuries  committed 
by  one  upon  the  other.     See  supra,  and  Note  (d). 

3.  The  defendant  (the  party  charged)  is  not  competent  or  compellable 
to  give  evidence  for  or  against  himself  or  herself.  (S.  3). 

4.  Neither  the  husband  nor  wife  of  the  defendant  can  give  evidence  oa 
either  side,  except  in  cases  of  personal  injuries  committed  by  one  upon  the 
other,  where  the  evidence  of  the  injured  party  is  admissible  against  the 
other  as  before  the  Acts. 

2ndlt/:  As  to  Orders  for  Payment  of  Money,  such  as  Wage^  to  Servants 
and  Apprentices,  Bastardy  Cases  ;  also,  Sureties  to  Keep  the  Peace,  d:c., 
and  all  other  proceedings  in  Special  and  Petty  Sessions,  (not  being' 
Criminal  proceedings,  and  not  excepted  in  the  3rd  Section), 

1.  The  complainant  is  competent  and  compellable  to  give  evidence  for 
himself  or  the  defendant.  (S.  2). 

2.  The  husband  or  wife  of  the  complainant  is  likewise  competent  and 
compellable  yj^r  or  against  each  other. 

3.  The  defendant  is  competent  and  compellable  for  himself  or  either 
or  any  of  the  parties  to  the  proceedings.  (S.  2). 

4.  The  husband  and  wife  of  the  defendant  is  likewise  competent. 
Accomplice\ — A  prisoner  ought  not  to  be  convicted  upon  the  evidence 


(b)  The  word  "criminate"  only  protects  the  party  from  answering  such 
questions  as  tend  to  subject  him  to  some  penalty  or  punishment,  and  does 
not  apply  where  the  question  merely  tends  to  nx  a  civil  responsibility  on 
him,  (see  46  Geo.  III.,  c.  37),  as  in  the  case  of  an  application  for  an  order  in 
bastardy ;  for  although  it  is  an  offence  to  beget  a  bastard  child,  and  punishable  in 
the  Ecclesiastical  Court,  the  prosecution  must,  by  the  27  G^eo.  III.,  c.  44,  s.  2, 
have  been  commenced  within  8  cal.  m.,  (from  the  sexual  connection),  and  therefore 
the  putative  father  would  not,  in  many  cases,  be  amenable,  by  lapse  of  time,  to 
that  proceeding ;  and  according  to  the  decision  of  Tenterden,  C.  J.,  in  Robertt  v. 
Allattt  (M.  &M.,  194),  he  is  not  excused  from  answering  a  question  on  that 
ground,  the  time  limited  for  proceeding  being  past.  The  objection  that  the 
question  will  tend  to  degrade  a  witness  is  equally  untenable.  **  The  doubt  only 
exists  where  the  questions  put  are  not  relevant  to  the  matter  in  issue,  bnt  are 
merely  propounded  for  the  purpose  of  throwing  a  light  on  the  witness's  character; 
for  if  the  transactions  to  which  the  witness  is  interrogated  form  part  of  the 
issue,  he  will  be  obliged  to  give  evidence,  however  strongly  it  may  reflect  upon 
his  character."  (2  Phil.  Ev.,  421).    See  Tayl.  Ev..  1136. 
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•f  any  number  of  accomplices,  if  unconfirmed  or  uncorroborated  hy  ot  h€ 
testimony,  and  such  confirmation  ought  to  consist  in  some  circumstance 
affecting  the  identity  of  the  accused.  A  guilty  man  can  always  relate  the 
^BCts  of  the  case,  but  it  does 'not  follow  that  the  person  accused  was  con- 
nected with  the  transaction.  There  is  a  danger  that,  when  a  man  is  fixed 
and  knows  that  his  own  guilt  is  detected,  he  should  endeavour  to  purchase 
impunity  by  falsely  accusing  others.  {B.  v.  Foster,  7  C.  &  P.,  107). 
And  see  B.  v.  Sparks,  1  Fost.  &  F.,  388.  But  a  conviction  on  such 
evidence  cannot  be  quashed  as  bad  in  law.    (B,  v.  Stubbs,  25  L.  J.  M.  C, 

Prosecutor"], — It  has  long  been  held,  that  a  prosecutor  in  a  criminal 
proceeding  is  a  competent  witness  against  a  prisoner,  and  although  there 
were  formerly  exceptions  to  the  rule,  they  have  all  now  been  removed 
by  this  and  other  statutes. 

Prisoner'^. — In  all  indictable  crimes  or  offences  punishable  on  summary 
conviction,  the  prisoner  cannot  be  compelled,  nor  is  even  competent,  to  give 
oral  evidence  en  oath  for  or  against  himself,  but  he  still  has  his  right  to 
state  his  case  before  the  committing  Magistrate  or  to  a  Jury. 

Degrading  QMestions"], —  Questions  tending  to  degrade  a  witness,  it 
seems,  may  be  asked,  but  he  is  not  bound  to  answer  them ;  if  he  choose 
to  answer  such  questions,  his  answer  is  conclusive.  In  the  Criminal 
Court,  Sydney,  1S47,  the  Chief  Justice,  Sir  A.  Stephen,  intimated  that 
the  three  Judges  had  held  a  consultation  with  a  view  of  settling  the 
practice  of  the  Court  on  this  subject,  and  had  decided,  that  the  safer  and 
better  way  would  be  not  to  allow  such  questions  to  be  put ;  or,  if  put,  not 
to  be  pressed  upon  the  witness.  (Suttor's  A.  M.,  168). 

VI.   EXAKINATION  AND  CrOSS-ExAMINATION. 

Examination  in  chief]. — The  witness,  when  placed  in  the  box,  1ft, 
May  be  examined  in  chief  by  the  party  who  calls  him :  2nd,  May  be 
crosa-examined  by  the  adverse  party :  3rd,  Then  he  may  be  re-examined 
by  the  party  who  calls  him. 

On  Examination  in  chief,  a  witness  must  not  be  asked  leading  questions, 
i.«.,  questions  suggesting  the  answer  to  the  witness  ;  or  questions  in  such 
form  that  the  witness  by  answering  "  yea,"  or  "  no,"  shall  give  the  reply 
and  the  evidence  which  the  examiner  wishes  to  elicit. 

A  witness  must  be  asked  only  questions  of  fact,  which  are  relevant  and 
pertinent  to  the  issue ;  and  he  cannot  be  asked  irrelevant  questions,  or 
questions  as  to  his  own  inferences,  or  personal  opinion  of  facts. 

Cross- Examination], — On  cross-examination  a  witness  may  be  asked 
leading  questions.  (Parkin  y,  Moore,  7  C.  &  P.,  408). 

The  mode  of  examination  is,  in  truth,  regulated  by  the  discretion  of  the 
Court,  according  to  the  disposition  and  temper  of  the  witness,  the  Court 
frequently  permitting  an  adverse  witness  to  be  cross-examined  by  the 
party  calling  him. 

On  cross-examination,  a  witness  may  be  asked  any  question,  the  answer 
to  which  may  tend  to  affect  his  credit ;  but  he  will  not,  generally,  be  bound 
to  answer  such  questions ;  he  may  be  asked  questions  which  affect  his 
▼eradty  or  meinory,  such  as,  whether  he  has  ever  been  convicted  of  any 
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crime, — whether  he  is  intimate  with  or  under  obligations  to  the  party  now 
calling  him, — whether  he  is  not  inimical  to  the  opposite  party,  &c.,  &c. 

General  Remarks], — In  examining  in  chief,  the  object  of  the  party 
should  be,  to  elicit  from  the  witness  all  fhe  material  facts  which  he  is 
called  to  prove,  and  to  take  especial  care  that  the  witness  does  not  stand 
down  until  he  has  proved  the  part  of  the  case  he  is  expected  to  prove* 
Generally,  it  is  desirable  and  proper  to  ask  him  only  such  questions  as 
will  confine  him  to  the  matter  in  issue,  and  such  as  will  elicit  his  own 
personal  and  independent  account  of  it.  Unless  he  deviate  into  hearsay 
or  other  inadmissible  kinds  of  evidence,  or  unless  he  ramble  into  utterly 
irrelevant  matter,  it  is  advisable  not  to  interrupt  him. 

If  he  be  dishonest  or  hostile,  a  more  stringent  style  of  examination 
may  be  adopted. 

In  criminal  cases,  especially  where  the  prisoner  is  undefended,  it  is  the 
practice,  and  probably  the  duty,  of  the  prosecuting  party  to  ask  a  witness 
questions  which  are  favorable  to  the  prisoner ;  for  the  duty  of  the  prose- 
cutor is  to  lay  all  material  evidence  impartially  before  the  Court,  and  not 
to  obtain  a  conviction. 

VII.  Written  Evidence  and  Presumptions. 

Written  Evidencel. —  Convictions  before  Magistrates  are  proved  by 
examined  copies,  which  are  made  out,  on  application,  by  the  Clerk  of  the 
Bench.  In  many  cases,  under  particular  statutes,  copies  certified  by  the 
proper  officer  are  sufficient  evidence. 

Orders]. — The  original  order  must  be  produced,  if  possible,  but  secon- 
dary evidence  may  be  given  of  it,  if  it  appear  that  the  party  whose  duty 
it  is  to  produce  it,  has  been  served  with  notice  to  produce.     fR,  v.  J,  of 
Peterborough,  18  L.  J.  M.  C,  79). 

Extrinsic  Evidence.] — Extrinsic  evidence  is  inadmissible  to  contradict, 
vary,  add  to,  or  subtract  from  the  term  of  a  written  document ;  but  extrinsic 
oral  evidence  is  admissible  to  prove  that  a  written  contract,  not  under  seal, 
has  been  discharged,  either  before  or  after  bre^ach.  A  written  instrument 
cannot  be  released  or  avoided  by  evidence  of  intrinsically  inferior  nature ; 
e,g.y  a  deed  must  be  released  by  a  deed  ;  but,  where  a  deed  is  not  under  seal, 
and  is  not  subject  to  any  particular  statutory  regulation,  it  is  parol  evi- 
dence ;  and  therefore,  generally,  a  written  contract  can  be  discharged  by 
oral  evidence. 

Extrinsic  evidence  is  admissible,  in  cases  of  doubt,  to  explain  written 
evidence ;  it  is  admissible  to  interpret  technical  words  or  peculiar  terms 
in  the  document,  unknown  to  the  Court ;  it  is  admissible  to  identify  the 
person  or  thing  mentioned  in  the  instrument,  and  to  place  the  Court,  as 
near  as  may  be,  in  the  position  of  parties  to  it ;  but  no  evidence  of  the 
intention  of  the  parties  to  the  document  is  admissible ;  the  Court  interprets 
quod  dixit^  not  quod  voluit. 

Presumptive  Evidence], — Onus  prohandi  lies  on  party  asserting  affir- 
mative. The  law  presumes  innocence  ;  where  the  proof  of  guilt  is  insuf- 
ficient, the  prisoner  must  be  acquitted.  The  law  presumes,  in  criminal 
matters,  that  every  man  intends  the  probable  consequences  of  an  act 
which  may  be  highly  injurious.  The  law  presumes  that  a  person  acting 
in  a  public  capacity  is  duly  authorized  to  do  so.    (Thus,  a  due  appoint- 
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ment  is  presumed  where  it  becomes  a  question  whether  a  person  acting  as 
a  public  officer  was  so  at  the  time.  (2  Camp.,  131 ;  3  /ef.,  433).  The  law 
presumes  everything  to  the  disadvantage  of  a  man  who  withholds  evidence. 
The  law  presumes  in  favour  of  the  continuance  of  life ;  where  it  is  proved 
that  the  person  has  not  been  heard  of  for  seven  years,  the  presumption 
ariRes  that  he  is  dead ;  but  this  presumption  is  only  in  favour  of  t?ie  fact 
of  his  death ;  there  is  no  presumption  as  to  any  specific  time  when  the 
death  took  place. 

A  tenant  cannot  dispute  his  landlord's  title. 

Corpus  Delicti]. — Sir  M.  Hale  lays  down  two  rules  most  prudent  and 
necessary  to  be  observed :  1.  Never  to  convict  a  man  for  stealing  the 
goods  of  m  person  unknown,  merely  because  he  will  not  give  an  account 
how  he  came  by  them,  unless  an  actual  felony  be  proved  of  the  said  goods. 
2.  Never  to  convict  any  person  of  murder  or  manslaughter  till,  at  least, 
the  body  be  found  dead,— on  account  of  two  instances  he  mentions,  where 
persons  were  executed  for  the  murder  of  others,  who  were  then  alive,  but 
missing. 

EXCISE. 

See  "  Customs,"  (ante,  p,  79). 

EXPLOSIVE  MATERIALS. 
See  "Arson,"  (ante^  p.  20),  1  Vic,  c.  85,  s.  5,  and  "  Gunpowdeb,"  (postj. 

EXTORTION. 


ai  Com  Law.  Bail  comp, — Extortion  by  any  officer,  by  colour  of 
his  office. 

P.  Fine  or  impr.,  or  both.  (Arch.  Cr.  PL,  644  ;  1  Hawk.,  c.  68,  s.  1. ; 
2  Salk.,  680). 

N.B.— 2%«r«  are  various  other  such  offences,  punishable  hy  particular 
siatuiei, 

FALSE  IMPRISONMENT. 

See  "  Arrest." 

If.  €ti  Com.  Law,    Bail  comp. — False  imprisonment. 

P.  Fine  or  impr.,  or  both.  (2  Inst.,  589  ;  Arch.  Cr.  PI.,  553). 

FALSE  PRETENCES. 

The  statutory  offence  of  obtaining  goods  or  money  by  false  pretences 
dqiends  upon  7  &  8  G.  IV.,  c.  29,  s.  53. 

Between  this  offence  and  larceny  the  most  intelligible  distinction  is 
this : — In  larceny  the  owner  of  the  thing  stolen  has  no  intention  to  part 
with  his  property  therein  to  the  person  taking  it ;  in  the  former  case,  the 
owner  has  such  intention,  but  the  money  or  chattel  is  obtained  from  him 
by  fraod.  **  If,"  says  Parke,  B.,  "  a  person,  through  the  fraudulent  repre- 
sentations of  another,  delivers  to  him  a  chattel,  intending  to  pass  the 
property  in  it,  the  latter  cannot  be  indicted  for  larceny,  but  only  for  ob« 
tasning  tibe  chattel  under  false  pretences."  {Powell  v.  Hoyland^  6  Ex.,  70). 
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Where,  then,  a  man  represents  an  an  exii^ting  fact  that  which  is  not  an 
existing  fact,  and  so  get^  the  money  or  chattels  of  another,  that  is  a  false 
pretence,  it  being  for  the  Jury  to  say  "  whether  or  not  the  pretence  used 
were  the  means  of  obtaining  the  property."  (2  Rus».  Or.,  289  n). 
An  instance  of  a  false  pretence  within  the  statute  presents  itself,  where  a 
person  goes  to  a  shop  and  says,  **  that  he  is  sent  by  some  particular 
customer  for  such  and  such  goods,"  which,  upon  the  faith  of  what  he  says, 
are  handed  to  him  ;  or,  where  the  secretary  of  a  benefit  society  obtains 
money  from  one  of  its  members  by  representing  that  a  certain  amount, 
exceeding  that  actually  due,  is  owing  by  him  to  the  society,  (i?.  v.  Woolley, 
1  Den.  C.  C,  559) ;  or,  where  money  is  obtained  by  means  of  a  begging 
letter,  setting  forth  false  statements  as  to  the  name  and  circumstances  of 
the  accused,  (Jt.  v.  Jones^  1  Den.  C.  C,  551) ;  or,  where  A.,  the  accused, 
falsely  represents  that  he  is  connected  with  B.,  a  person  of  known  opu- 
lence, and  on  the  faith  of  such  representation,  obtains  for  himself  property. 
[R  V.  Archer^  1  Dears!.,  449).     All  these  are  false  pretences. 

So,  the  fraudulently  offering  in  payment  a  spurious  note,  not  within  the 
operation  of  the  Statute  Law  as  to  forgery,  under  the  pretence  that  it  is  a 
J^ank  of  England  note,  would  be  a  false  pretence  within  the  statute, 
(R,  y.  Coulson^  1  Den.  C.  C,  592).  If  a  person  passes  a  bank  note  for 
£5,  payable  on  demand,  as  a  good  note,  and  as  of  the  value  of  £5,  knowing 
that  the  bank  is  insolvent,  and  has  stopped  payment,  and  cannot  pay  the 
note  in  full,  he  may  be  indicted  for  obtaining  money  by  fidse  pretences. 
(/?.  y.  Evans,  29  Lf  J.  M.  C,  20). 

In  this  case  the  evidence  showed  that  the  bank  had  paid  a  dividend, 
and  so,  a  direction  to  the  Jury  that  there  was  evidence  that  the  note  was 
not  of  any  value,  was  held  wrong,  and  the  conviction  quashed. 

So,  where  prisoner  with  intent  to  defraud,  falsely  pretended  that  an 
Irish  one-pound  note  was  a  five-pound  note,  and  asked  for  change,  and 
the  prosecutrix  believed  his  representation  without  looking  at  the  note,  and 
gave  him  change  as  for  a  five-pound  note,  the  prihoner's  conviction  was 
upheld.  {R.  v.  Jessop,  27  L.  J.  M.  C,  70).  It  is  not  necessary  that  the 
false  pretence  should  be  in  words :  a  person  going  into  a  shop  in  acade- 
mical costume,  and  ordering  goods,  when  not  a  member  of  the  University, 
would  be  evidence  from  which  the  Jury  might  infer  the  pretence  that  ho 
was  a  member,  (i?.  v.  Barnard,  7  C.  &  P.,  784). 

A  knowingltj  Jalse  statement  of  a  supposed  bygone  or  existing  fact,  made 
with  intent  to  defraud,  and  an  obtaining  money  thereby,  will  support  an 
indictment,  (Per  Jervis,  C.  J. ;  R,  v.  Wellman,  1  Dearsl.^  198).  If  a 
tradesman,  knowing  that  a  customer  owes  him  nothing  whatever,  says 
that  he  owes  him  £5,  and  gets  the  money,  it  comes  within  the  statute. 

A  mere  representation  as  to  some  future  fact  would  not  be  within  the 
statute,  because,  in  this  latter  case,  the  party  addressed  has  an  opportunity 
of  exercising  his  judgment  on  the  probability  of  its  happening,  (by  Lord 
Campbell  in  R,  v.  Woolley,  I  Den.  C.  C,  563) ;  although  a  misrepresenta- 
tion of  a  matter  of  fact,  accompanied  by  a  promise,  is  within  the  statute. 
{R,  y.  West,  27  L.  J.  M.  C,  227).  Neither  does  a  mere  falsehood,  told  by 
way  of  excuse,  although  goods  be  obtained  thereby,  (R.  v.  WakeUng, 
Kuss.  &  R.,  504);  nor  a  false  statement  by  the  party  charged,  that  he 
will    do    or  means  to  do  a  certain   act,   constitute  a  false  pretence, 
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{R.  V,  Johnston^  2  Mood.  C.  C,  254) ;  uor  false  representations  as  to  tJie 
quality  of  articles  pawned  or  sold,  if  the  articles  delivered  to  the  pawn- 
broker or  vendee  be  the  same  in  specie  as  they  were  alleged  to  be,  though 
of  inferior  quality ;  it  is  a  representation  of  a  matter  of  opinion  more 
than  a  matter  of  fact,  (per  Erie,  J.),  {R,  v.  Bnjan^  26  L.  J.  M.  C,  84). 
lu  the  last  case,  the  prisoner  induced  a  pawnbroker  to  advance  him  money 
oo  some  spoons,  which  he  represented  as  silver-plated  spoons,  which  had 
as  much  silver  on  them  as  "  Elkington's  A,"  (a  known  class  of  plated 
spoon),  and  that  the  foundations  were  of  the  best  material.  The  spoons 
were  plated  with  silver,  but  were,  to  the  prisoner's  knowledge,  of  very 
inferior  quality,  and  not  worth  the  money  advanced  upon  them. 

A  false  representation,  in  the  nature  of  exaggerated  praise  of  an  article 
for  sale,  is  not  indictable.  (R,  v.  Qoss^  29  L.  J.  M.  C,  26). 

A  person  cannot  be  convicted  of  obtaining  a  dog  by  false  pretences, 
since  it  is  not  an  animal  in  respect  of  which  larceny  could  be  com* 
milted.  {R.  v.  Robinson^  28  L.  J.  M.  C,  58).  See  **  Larceny/'  post, 
A  mere  fraudulent  overcharge  in  respect  of  work  done,  is  not  indictable. 
[R.  V.  Oates^  1  Dearsl.,  495).  But  where  a  prisoner  committed  a  fraud,  on 
a  sale  of  cheese,  by  pretending  that  a  sample  he  had  given  the  prosecutor 
to  taste  was  part  of  the  cheese  offered  for  sale,  whereas  it  was  taken  from 
another  cheese  of  superior  quality,  and  thus  obtained  money  from  the  pro- 
secutor ;  proof  of  this  fraud  was  held  sufficient  to  support  an  indictment 
for  obtaining  money  under  false  pretences,  (i?.  v.  Abbott,  1  Den.  C.  C, 
273).  The  substance  of  the  contract  was  not  cheese  of  any  quality,  but 
a  part  of  the  very  cheese  shown  by  the  vendor. 

Intent  to  Defraud], — Even  assuming  a  false  pretence  can  be  proved, 
it  must  further  be  shown  that  the  prisoner  thereby  obtained  the  chattel 
or  money  laid  in  the  indictment  with  intent  to  defraud,  although  it  is  not 
necessary  to  allege  or  prove  that  the  intent  was  to  defraud  any  particular 
pemon,  (16  Vic,  No.  18,  s.  7) ;  nor  need  it  be  stated  in  the  indictment 
that  the  false  pretence  was  made  with  the  intention  of  obtaining  the 
money,  if  it  be  proved  that  the  prisoner  did  intend  to  obtain  it,  made 
the  ffldse  pretence,  and  did  thereby  obtain  it.  {Hamilton  v.  /^.,9Q.  B.,  271). 
The  statute  contemplates  the  case  of  money  being  obtained  according  to 
the  wish  and  for  the  advantage,  or,  at  all  events,  to  gain  some  object,  of 
the  party  who  makes  the  false  pretence,  {R,  v.  Garrett,  23  L.  J.  M.  C, 
20)  ;  that  is,  the  obtaining  must  be  either  by  the  party's  desire  or  intention, 
or  for  his  benefit. 

Where  defendant  agreed  to  sell  and  deliver  to  the  prosecutor  a  load  of 
coals  at  so  much  per  cwt. ;  he  delivered  coal,  to  his  knowledge,  weighing 
14  cwt. ;  he,  however,  falsely  and  fraudulently  represented  that  the  quan- 
tity he  had  delivered  weighed  18  cwt.,  and  thereby  obtained  the  price  of 
18  cwt.  Held,  that  this  offence  fell  within  the  statute.  {R,  v.  Sherwood, 
26  L.  J.  M.  C,  217).  But  where  the  prisoner  had  done  certain  work,  and 
claimed  a  certain  sum  as  due  in  respex^t  of  more  work  than  was  the  fact, 
which  wa<9  paid  by  prosecutor,  although  he  knew  that  the  representation 
was  mitme.  This  was  held  not  to  be  an  obtaining  money  by  false  pre- 
tences, (fi.  V.  MilU,  26  L.  J.  M.  C  ,  79).  Inducing  a  person  by  a  false  pre- 
tence to  accept  a  bill  of  e.Kchangc%  is  not  an  obtaining  a  valuable  security 
by  a  false  preteoce  within  the  statute  ;   ^*  the  money,  &c.,  to  be  the  sub- 
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ject  to  this  indietment,  must  be  the  property  of  some  one  other  than  the 
prisoner ; "  (here  the  prisoner  was  the  drawer  of  the  bill)  ;  **  there  is  diffi- 
culty in  saying  that,  as  against  the  prisoner,  the  prosecutor  had  any 
property  in  the  document  as  a  security,  or  even  in  the  paper  on  which  the 
^ceptance  was  written  ;  '*  to  support  the  indictment,  the  document  must 
have  been  a  valuable  security  while  in  the  hands  of  the  prosecutor.  (/?. 
V.  Danger,  26  L.  J.  M.  C,  185). 

The  following  very  recent  case  shows  the  importance  of  accurately 
describing  the  pretence  in  the  indictment :  J.  B.  was  one  of  many  persons 
employed,  whose  wages  were  paid  weekly  at  a  pay-table ;  on  one  occasion, 
when  J.  B.'s  wages  were  due,  the  prisoner  said  to  a  little  boy,  "  I  will 
give  you  a  penny  if  you  will  go  and  get  J.  B.'s  money  ;"  the  boy  inno- 
cently went  to  the  pay -table,  and  said  to  the  treasurer,  "  I  am  come  for 
J.  B.'s  money,"  and  J.  B.'s  wages  were  given  to  him ;  he  took  the  money 
to  the  prisoner,  who  was  waiting  outside,  and  who  gave  the  boy  the  pro- 
mised penny.  Held,  that  the  prisoner  could  not  be  convicted  on  the 
charge  of  obtaining  the  money  from  the  treasurer  by  falsely  pretending  to 
the  treasurer  that  he,  the  prisoner,  had  authority  from  J.  B.  to  receive  the 
money  ;— or  of  obtaining  it  from  the  treasurer  and  the  boy,  by  falsely 
pretending  to  the  boy  he  had  such  authority  ;— or  of  obtaining  it  from 
the  boy  by  the  like  false  pretence  to  the  boy ;  but  that  he  might  have 
been  convicted  on  a  count  charging  him  with  obtaining  it  from  the  trea- 
surer by  falsely  pretending  to  the  treasurer  that  the  boy  had  authority 
from  J.  B.  to  receive  the  money.  (R,  v.  Butcher^  28  L.  J.  M.  C,  14). 

Inasmuch  as  a  failure  of  justice  frequently  arose  from  the  subtle  dis- 
tinction existing  between  larceny  and  fraud,  for  remedy  thereof  it  was,  by 
7  &  8  G.  IV.,  c.  29,  s.  53,  (and" see  16  Vic,  No.  18,  s.  11),  provided  thai 
if,  upon  the  trial  of  any  person  indicted  for  obtaining  money,  &c.,  under 
false  pretences,  "  it  shall  be  proved  that  he  obtained  the  property  in  ques- 
tion in  any  such  manner  as  to  amount  to  larceny,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted  of  such  misdemeanor." 

It  may  be  added  that,  although  the  attempting  to  obtain  goods  or  money 
by  false  pretences  is  a  misdemeanor  at  Common  Law,  yet,  as  remarked,  in 
a  recent  case,  (jB.  v,  Eagleton,  24  L.  J.  M.  C,  158),  the  bare  intention  to 
do  so  is  not  criminal ;  some  act  is  required  to  make  it  so ;  nor  would  all 
acts  towards  committing  the  misdemeanor  in  question  be  indictable. 
*'  Acts  remotely  tending  towards  the  commission  of  the  offence  are  not  to 
be  considered  as  attempts  to  commit  it,  but  acts  immediately  connected 
with  it  are." 


M.7&H  O.  /F.,  c.  29,  p.  53.  (f).    Bail  disc.-— {1)  Obtaining  from  any 


(p)  Upon  an  indictmeDt  for  this  offence,  the  jury  may  find  the  prisoner  gnilty. 
although  the  offence,  upon  the  evidence,  turn  out  to  be  larceny,  (7  d^  8  Geo.  IV.,  c. 
29,  8.  53) ;  but  if  he  be  indicted  for  a  larceny,  the  iury  cannot  find  him  guilty,  if 
the  offence,  upon  the  evidence,  turn  out  to  be  an  obtaining  of  money  or  goods  by 
false  pretences.  By  16  Vic,  No.  18,  s.  8,  it  is  sufEcient  in  the  indictment  to  allege 
the  act  to  have  been  done  **  with  intent  to  defraud,'*  without  alleging  the  intent  to 
defraud  any  particular  person;  but  the  false  pretence  must  still  be  stated  and 
proved  accordinprly.  (19  L.  J.  M.  0.,  12).  On  an  indictment  for  obtaining  money 
under  false  pret^iiices,  if  it  is  oonsistent  with  the  evidence  for  the  prosecution  thai 
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person  any  chattel,  money,  or  valuable  security,  by  false  pretences,  with 
intent  to  cheat  or  defraud  him  of  the  same. 

P.  Tr.  7  years,  or  fine  or  impr.,  or  both ;  h.  1.  and  s.  c.  ;  or  {if  male) 
h.  1.  on  roads  5 — -3  yrs. 

M,  at  Com,  Law.    Bail  disc. — (2)  Attempting  to  obtain  same,  &c. 

P.  Fine  or  impr.,  or  both.  (22.  v.  Hallj  C.  &  M.,  249  ;  R.  v.  Marsh, 
19  L.  J.  M.  C,  12). 

(See  "  Cheats,"  "Gaming,"  "  Receivers.") 

FEES. 

4  W.  IV.,  No.  5. — An  Act  for  appointing  the  Fees  to  he  taken  in  the 
several  Courts  of  Police  and  Petty  Sessions,  and  by  the  Clerks  of  Justices 
acting  singly,  in  the  Colony  of  New  South  Wales. 

S.  1.  Clerks  to  Benches  of  Magistrates  and  Magistrates  acting  singly, 
may  demand  certain  Fees.'] — The  Clerks  at  the  several  Police  Offices  and 
Petty  Sestiions,  and  the  Clerks  of  Magistrates  acting  singly,  shall  and  may 
demand,  receive,  and  take  the  several  fees  specified  in  Schedule  A.,  for  the 
boainess  and  services  therein  stated,  and  by  them  performed ;  (see  offence 
I,  infra) :  Provided  always,  that  every  Justice  may,  and  is  required  to, 
administer  to  any  naval  or  military  pensioner  the  oath  or  oaths  necessary 
to  be  made  for  the  receipt  of  his  pension,  without  any  charge  being  made 
for  the  same. 

S.  2.  Clerks  to  Magistrates  to  keep  printed  Tables  of  Fees  in  a  con- 
spietious  place']. — ^The  Chief  Clerk  in  any  Police  Office,  and  the  Clerk  to 
every  Petty  Sessions,  shall  cause  true  and  exact  printed  copies  of  the  table 
of  sach  fees  as  are  specified  in  the  said  Schedule  to  be  placed,  posted  up, 
and  kept  constantly  in  a  conspicuous  part  of  the  room  or  place  where  such 
office  and  sessions  are  respectively  held.  (See  offence  2). 

S.  2.  Clerks  to  Magistrates  acting  singly  to  produce  printed  Table  of 
Fees  on  demanding  any  Fee]. — The  Clerk  of  every  Justice  acting  singly 
shall  produce  and  show,  if  required,  to  the  person  requiring  to  see  the 
same,  a  printed  copy  of  the  said  Schedule,  upon  his  demanding  payment 
of  any  fee.  (See  offence  3). 

S.  3.  Clerks  to  make  Returns  of  all  Fees  received!, — The  several  Clerks 
of  the  several  Police  Offices  and  Petty  Sessions  shall,  once  in  every  three 
months,  make  a  return,  in  the  form  in  Schedule  B,  to  the  Justices  of  such 
Police  Offices  and  Courts  of  Petty  Sessions  of  each  district,  respectively, 
of  all  fees  received  by  them  in  their  offices  or  places  of  business,  for  ser- 
vices done  or  performed  therein  ;  such  return  to  be  signed  and  sworn  to 

the  object  of  the  false  pretence  was  something  else  than  the  obtaining  of  the 
monej,  the  charge  will  not  be  sastainable.  {R.  v.  Stone,  1  Fost.  &  F.,  311).  The 
following  are  recent  cases  on  indictments  for  false  pretences,  and  in  which  the. 
principal  deciaions  on  the  Hubjuct  are  referred  to  and  commented  on : — R.  v.  Roe- 
buck, ( I  Dtsaral.  &  Bell's  C.  C.  24),  as  to  the  quality  of  an  article ;  and  R.  v.  Burgon^ 
{Id.,  11),  and  R.  v.  Gardner,  {Id.,  40),  in  both  of  which  there  were  contracts  between 
the  parties. 

A  person  indicted  for  stealing,  cannot  be  convicted  of  stealing  on  evidence 
showing  him  guilty  of  embezzlement,  though  he  might,  on  such  evidence,  on  the 
•ame  indletment,  have  been  convicted  of  embezzlement.  {R.  v.  Oorbutt,  26  L.  J. 
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by  them,  and  tranHmitted  as  the  voucher  of  their  several  accounts  ;  and 
the  said  Clerks  shall  forthwith  tran^siuit  and  pay  to  the  Colonial  Treasurer 
for  the  time  being,  the  full  amount  of  all  such  fees,  to  be  appropriated  and 
applied  to  the  public  uses  of  the  said  Colony,  and  in  support  of  the  Go* 
vernmeut  thereof. 


PEES.— SCHEDULE  A. 

List  of  Fees  to  be  taken  by  the  Clerks  at  Police  Offices  and  Petty  Sessions,  and  by 
the  Clerks  of  Magistrates  acting  singly,  in  Xew  South  Walts, 

Summons,  cop^  and  serving 

Subpoena,  not  including  more  than  four  names 

Copies  to  servo*  each    . . 
Drawing  Affidavit  and  Information,  in  cases  within  the  jurisdiction  of  the 
Magistrates,  not  exceeding  one  folio  of  72  words 

For  every  additional  folio 

Swearing  the  same 
Swearing  anv  other  Affidavit, — Affidavits  for  military  and  naval  pensions 

excepted 
Warrant  to  apprehend,  in  cases  not  felonious. . 
Recognizance,  and  Notices  of  the  nature  thereof 
Warrant  to  distrain,  under  Penal  Acts 
Order  of  a  Justice  or  Justices    . . 
Drawing  any  other  document  required  in  the  discharge  of  the  Police 

duties,  not  enumerated  above,  per  folio  of  72  words 
Copy  of  proceedings,  per  folio  of  72  words    . . 


«• 
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1 

6 

0 

4 

1 

0 

0 
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1 

0 

1 

0 
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G 

5 

0 

2 

6 

1 

0 

0 

8 

0 
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FEES.— SCHEDULE  B. 

Account  of  all  Fees  received  between  the  day  of  18      , 

and  the  day  of  ,  18      ,  6y  the  undersigned,  as 

Clerk  of 


Time  when.     Parties  litigating. 


On  what  account. 


£  '  8.  !  d 


!'     I 


ii 


(Signed) 


Clerk  of 


S.  4  W.  IV.j  No.  5,  «.  1.  {^One  Justice], — (1)  Any  Clerk  at  the  several 
Police  Offices  and  Petty  Sessions,  or  Clerk  of  Magi.strates  acting  singly, 
or  any  person  acting  as  such,  under  pretence  of  any  matter  or  thing  done, 
transacted,  or  perfonned  by  such  person  as  clerk,  demanding  or  receiving 
any  other  or  greater  fee  than  such  as  are  specified  and  set  forth  in  Sche- 
dule A. 
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P.  Fine  £5  :  (o)  to  be  recovered  either  by  distress,  (s.  19  of  11  &  12 
Vic,  c.  43),  or  according  to  the  procedure  of  5  VV.  IV.,  No.  22.  See 
"  Abattoir,"  ante^  p.  1,  and  "Justices,  Recovery  of  FmeSy" post,  and  ex 
parte  Cockbum,  post,  Part  III. 

iS».  Id.,  s.  2.  [Otic  Justice']. — (2)  Chief  Clerk  in  every  Police  Office,  or 
Clerk  to  every  Petty  Sessions,  failing  to  cause  true  and  exact  printed  copies 
of  the  Table  of  specified  Fees  to  be  posted  up  in  a  conspicuous  part  of  the 
office  or  sessions-room.    (See  s.  2). 

P.  Fine  lOs.  for  every  day  on  which  same  shall  not  be  so  placed,  posted 
op,  or  kept;  (Note  g)  :  to  be  recovered  as  offence  (1). 

S.  Id.  [0;j6  Justice], — (3)  Clerk  of  every  Justice  acting  singly  neg- 
lecting or  refusing  to  produce  and  show,  if  required,  to  the  person  requir- 
ing to  see  the  same,  a  printed  copy  of  said  Schedule,  upon  his  demanding 
payment  of  any  fee.    (See  s.  2). 

P.  Fine  lOs. ;  (Note  o) :  to  be  recovered  as  offence  (1). 

FENCES  (DIVIDING). 

For  the  provisions  regulating  Dividing  Fenced,  and  the  recovery  of 
costs  incurred  in  their  erection,  see  9  G.  IV.,  No.  12. 

For  stealing  or  injuring  Fences,  see  "  Larceny,"  "  Malicious  Injuries." 

FELONY  AND  MISDEMEANOR. 

Crimes  have,  from  an  early  period,  been  distributed  by  the  law  of 
England  into  three  classes — Treasons,  Felonies,  and  Misdemeanors. 

The  prominent  feature  in  High  Treason  is,  the  violation  of  the  alle- 
giance due  from  a  subject  to  the  Sovereign,  as  the  Supreme  Magistrate  of 
the  State.  Between  felonies  and  misdemeanors,  the  distinction  at  the 
present  day  is,  in  great  measure,  arbitrary  and  very  unsatisfactory,  a 
felony  being  distinguishable  from  a  misdemeanor  rather  by  the  conse- 
quences which  follow  on  a  conviction  for  the  offence,  than  by  any  parti- 
cular element  or  ingredient  appearing  in  it. 

"  Felony"  is,  in  our  criminal  law,  intermediate  between  treason  (which 
Ls  a  higher  kind  of  felony)  and  misdemeanor ;  and  it  is  distinguishable 
from  both.  The  crime  of  felony  is  of  remote  origin,  and  was  founded  upon 
feudal  principles.  Its  incidents  were  not  formerly,  as  they  are  now,  of  a 
merely  arbitrary  nature,  preremptorily  annexed  to  certain  criminal  acts. 
It  sprung  from  the  feudal  relations.  At  the  present  day,  a  conviction  for 
felony,  ipso  facto,  induces  a  forfeiture  of  the  property — real  or  personal, 
or  both— of  the  offender.  (Cr.  L.  Com.,  4  Report,  p.  12). 

The  term  ^^misdemeanor"  applies  to  all  crimes  of  un  inferior  degree, 
which  do  not  fall  within  either  of  the  preceding  divisions. 

Our  Criminal  Law  is  imperative  with  reference  to  the  conduct  of  indi- 
yidnals ;  so  that,  if  a  statute  forbids  or  commands  a  thing  to  be  done,  all 
acts  or  omiMions  contrary  to  the  prohibition  or  command  of  the  statute  are 
offences  at  Common  Law,  and  ordinarily  indictable  as  such.  As  illustrating 


(g)  Penalty  not  recoverable  if  complaint  be  not  made  within  one  calendar 
month  after  the  commission  of  the  alleged  offence.  (S.  2). 
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this  rule,  Bce  B.  v.  Woodrow,  (15  M.  &  W.,  404),  where  it  was  held, 
under  a  penal  statute,  (5  &  6  Vic,  c.  93,  r.  3),  that  a  dealer  in  tobacco, 
although  ignorant  of  its  adulteration,  is  liable  to  the  penalties  imposed  by 
that  Act.  (And  see  Lee  v.  Simpson^  3  C.  B.,  871  ;  R.  v.  Humphreys,  14 
Q.  B.,  388).  The  word  ^^  crime**  is  popularly  understood  as  conveyinj^ 
the  idea  of  something  done  in  violation  of  law,  and  therefore  exposing 
the  criminal  to  some  sort  of  punishment.  Under  the  denomination  of 
crimes  are  comprised  offences  of  a  public  nature,  i.e.,  all  such  acts  or 
attempts  as  tend  to  the  prejudice  of  the  community,  (5  C.  B.,  407).  "  All 
misdemeanors  whatsoever  of  public  evil  example  against  the  Common  Law 
maybe  indicted,"  says  Hawkins,  (Bk.  2,  c.  25,  s.  4)  ;  "  but  no  injuries  of  a 
private  nature,  unless  they  in  some  way  concern  the  king."  Also,  he 
adds — ^^  It  seems  to  be  a  good  general  ground,  that  wherever  a  statute 
prohibits  a  matter  of  public  grievance  to  the  liberties  and  security  of  a 
subject,  or  commandfi  a  matter  of  public  convenience,  as  the  repairing  of 
the  common  streets  of  a  town,  an  offender  against  such  statute  is  punis^h- 
able  not  only  at  the  suit  of  the  party  aggrieved,  but  also  by  way  of  indict- 
ment for  his  contempt  of  the  statute,  unless  such  method  of  proceeding  do 
manifestly  appear  to  be  excluded  by  it." 

^^  I  am  of  opinion,"  says  Lord  Denman,  in  Buchanan's  case,  (8  Q.  B., 
883),  '^  that  wherever  a  person  does  an  act  which  a  statute,  on  public 
grounds,  has  prohibited  generally,  he  is  liable  to  an  indictment ;  I  quite 
agree,  that  where,  in  the  clause  containing  the  prohibition,  a  particular 
mode  of  enforcing  the  prohibition  is  prescribed,  and  the  offence  is  new, 
that  mode  only  can  be  pursued.  The  case  then  is  as  if  the  statute  bad 
simply  declared  that  the  party  doing  the  act  was  liable  to  the  particular 
punishment ;  but,  where  there  is  a  distinct  absolute  prohibition,  the  act  \a 
indictable." 

An  indictment  will  only  be  for  some  wrong  common  to  all  the  subjects 
of  the  Crown ; — common,  in  this  sense,  that  it  affects  them  all,  not  of 
necessity  equally,  but  in  some  degree.     The  distinction  of  crimes  from 
civil  injuries  seems  principally  to  consist  in  this,  that  the  latter  '*  are  an 
infringement  or  privation  of  the  civil  rights  which  belong  to  individuals, 
considered  merely  as  individuals  ;  "  whilst  crimes  are  "  a  breach  and  vio- 
lation of  the  public  rights  and  duties  due  to  the  whole  community,  consi- 
dered as  a  community,  in  its  social  aggregate  capacity."     Murder  and 
robbery  are  properly  ranked  amongst  crimes,  since,  besides  the  injury 
involved  in  them  to  individuals,  they  strike  at  the  very  being  of  society, 
which  cannot  possibly  subsist  where  acts  of  this  sort  are  suffered  to  esci^ 
with  impunity.      Many  inferior  offences,  also,  of  a  public  nature,  are 
indictable ;  and  a  crime  will  be  deemed  of  a  public  nature,  not  mexttj 
where  it  causes  some  hurt,  damage,  or  inconvenience  to  the  public,  W 
also  where  it  is  "of  a  public  evil  example."     Thus  it  is  an  indictaUi 
offence  for  a  parent  who  has  the  means  of  supporting  her  child,  (i2.r. 
Chandler,  1  Deardl.,  453),  to  neglect  to  provide  suflficient  food  or  Deee^ 
saries  for  it,  whilst  of  very  tender  years  and  unable  to  take  care  of  itself; 
though,  in  this  case,  some  injury  to  the  health  of  the  infant  muiit  ba 
shown.  fR,  V.  Philpot,  1  Dearsl.,  179).    It  is  at  Common  Law  indictaU^ 
knowingly  to  take  a  glandered  horse  into  a  market,  fair,  or  other  place  d 
public  resort,  to  the  danger  of  the  liege  subjects  of  the  Crown.  fB.^* 
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HenMon^  1  DeftnL,  24).    And  mny  outrage  upon  public  decency,  as  well 
aa  against  the  public  peace,  is  indictable.  (R.  v.  Holmes^  1  Dearsl.,  207). 

FELONS  (ABSCONDING). 
See  "  Escape,"  "  Prisoners." 

8.  4  Flic.,  No,  10,  9,  2.  (h)   [Two  Justices]. — (1)    Any  male  offender 
under  sentenoe  of  transportation,  (i)  absconding  a  first  time,  or  absenting 


(h)  By  8. 1,  Conyicts  abscondiog,  and  being  apprehended  before  the  expiration 
of  their  sentences,  to  serve  the  time  of  their  absence  in  addition  to  the  term  of 
their  sentence.  By  s.  21  of  3  W.  IV.,  No.  8,  Twenty-four  hoars'  absence  from  the 
employment  of  Government,  or  from  private  service,  without  due  leave  having  been 
first  obtained  for  such  purpose,  shall  be  deemed  an  absconding ;  and,  by  s.  1:0, 
Convicts  absconding  are  to  serve  the  time  of  their  absence,  and  be  punished, 
though  their  sentences  may  have  expired  at  the  time  of  such  trial ;  and  s.  19  pro- 
vides a  punishment  for  absconding  a  second  time,  &c. ;  (and  see  3  Vic,  No.  23, 
s.  6).  8. 18  contains  a  list  of  offences  by  convicts,  and  their  punishments,  which 
are  within  the  summary  jurisdiction  of  Justices  in  Petty  Sessions. 

By  8.  22  of  3  W.  IV.,  No.  3,  Offenders  escaping  from  penal  settlements  or  iron- 
gangs,  Ac.,  are  liable,  on  conviction  before  two  Justices,  {if  maUi),  to  be  publicly 
whipped,  and  to  be  forthwith  transported  or  sent  back  to  the  penid  settlement,  &c., 
from  which  they  escaped ;  (ifftmaUi)^  to  be  returned  **  to  the  place  of  confinement 
ftmn  which  she  escaped,  and  kept  in  solitary  confinement,  on  bread  and  water," 
for  not  exc  one  cal.  m. ;  and  such  offenders  shall  be  detained  until  they  have 
serred  ont  the  full  measure  of  their  sentences,  as  well  as  of  the  time  during  which 
tbay  escaped  or  were  absent.  By  s.  23,  Convicts  wilfully  disabling  themselves 
to  serve  the  time  of  their  disability ;  and,  by  s.  32,  Records  are  to  be  kept  of 
offenders'  names,  and  returns  thereof  transmitted,  <tc. ;  and  the  Clerk  of  the 
I  or  Clerk  of  Petty  Sessions  is  to  keep  such  records  under  a  penalty. 
3  Vic  •  No.  22,  abolishes  the  transportation  of  female  convicts,  and  provides  for 
16  more  effectual  punishment  of  female  offenders.  This  Act  is  modified  by  5 
ie^  No.  8. 

B|y  a.  1  of  18  Vic,  No.  7,  All  laws,  ordinances,  rules,  and  regulations  in  force 
qpeeting  felons  and  other  offenders  transported  from  the  United  Kingdom,  shall 
applied  to  all  felons  or  other  offenders  who  have  been  or  shall  be  convicted  and 
ttenced  in  the  said  Colony. 

L  2.  As  often  as  any  felon  or  other  offender  convicted  in  the  said  Colony  shall 

ipe  from  lawful  custody,  or  abscond  from  the  district  or  other  place  to  which. 

sr regulations  or  conditions  in  that  behalf  made,  he  shall  be  restricted,  although 

M  time  of  his  apprehension  or  trial  for  such  offence,  the  original  term  of  sen- 

e  oiay  have  expired,  such  felon  or  other  offender  may,  notwithstanding,  be  at 

time  apprehended,  tried,  and  convicted  of  such  escape  or  absconding,  and 

be  liable  to  be  dealt  with  in  all  respects  as  persons  escaping  or  absconding 

g  any  subsisting  sentence  are  or  may  be  liable  to.    See,  ante^  **  Escape.** 

Evidence  of  being  a  TransporUd  Convict],— B^  3  W.  IV..  No.  3,  s.  35,  it  is 

lod  that,  as  often  as  any  question  shall  arise  m  any  Court  in  the  Colony, 

ter  any  person  is  or  hath  been  a  transported  felon  or  offender,  the  indent,  or 

nent  in  writing  commonly  called  an  indent,  purporting  to  contain  the  name, 

V  and  sentence  or  order  of  transportation  of  any  such  person  to  New  South 

or  its  dependencies,  or  an  examined  copy  of  so  much  thereof  as  may  be 

iry  for  the  occasion,  shall, — upon  the  production  thereof  before  such  Court, 

r  with  due  proof  that  such  indent  or  instrument  in  writing  hath  been 

sd  and  kept  in  the  office  of  the  Colonial  Secretary  for  the  said  Colony,  or 

roper  office  for  such  purpose,  as  an  authentic  instrument,  and  that  such 

or  person  named  therein  arrived  in  the  said  Colony  or  its  dependencies  as 

orted  felon  or  offender,  and  was  reputed  to  be  and  dealt  with  as  the  person 

I  in  snch  indent  or  instrument  in  writing, — be  received  and  admitted  as 

•  evidence  in  such  Court  of  every  such  person  as  aforesaid,  touching  whom 
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himself  from  the  service  of  his  master  or  employer  for  any  period  exceed- 
ing one  week. 

P.  Labour  in  irons  12 — 3  roths.,  or  for  the  term  such  offender  shall  have 
been  absent ;  or  punishment  authorized  by  3  W.  IV.,  No.  3,  s.  22.  (Note  h) 

S,  Id.,  s,  3.  [Tw'o  Justices']. — (2)  Any  transported  male  offender  ab- 
sconding from  the  employment  of  Government,  or  from  the  service  of  his 
master  or  mistress,  a  second  time,  or  oftener. 

P.  Labour  in  irons,  not  exc.  2  yrs.,  nor  less  than  3  cal.  m.,  or  for  the 
time  of  such  offender's  absence. 

S,  Id.,  s.  8.  [^One  Justice], — (3)  Any  settler,  householder,  or  other  free 
person,  harbouring  in  or  about  his  house,  lands,  or  otherwise, — or  in  any 
way  employing  any  convict  illegally  at  large. 

P.  Fine  £50 — £l  :  to  be  recovered  either  by  distress,  (s.  19  of  11  & 
12  Vic,  c.  43),  or  according  to  the  procedure  of  6  W.  IV.,  No.  22.  See, 
post,  *' Justices,  Recovery  of  Fines,"  where  s.  1  of  5  W.  IV.,  No.  22,  is 
given  at  length  ;  and  ex  parte  Cock  burn,  post^  Part  III. 

N.B. — If  defendant  prove  to  Justice's  satisfaction  that  he  used  diligence 
in  ascertaining,  and  had  reasonable  ground  for  believing,  that  such  convict 
was  free,  it  shall  not  be  imperative  on  Justice  to  impose  any  penalty.  (S.  8). 

>'.  3  W.IV,  No.  3,  s.  25.  [7u'o  Justices']. — (4)  Any  person  harbouring 
or  concealing  any  transported  felon  or  offender  who  may  be  illegally  at 
large,  or  seducing  or  exciting  any  such  person  to  abscond  from  the  em- 
ployment of  Government,  or  the  service  of  his  master  or  mistress. 

P.  Fine  £10 — £5,  and  a  severer  punishment  if  the  offender  be  a  convict 
under  sentence  of  transportation ;  if  fine  adjudged,  to  be  recovered  as 
offence  (3). 


M.  4  Vic,  No,  10,  s.  5. — Any  convict  who  may  have  escaped  from  the 
Colony  being  found  at  large  anywhere  beyond  the  limits  of  the  same,  or 
within  any  of  H.  M  possessions  in  the  islands  of  New  Ze^iland. 

P.  Tr.  to  a  penal  settlement  14  yrs.,  on  being  convicted  before  any 
Court  of  General  Quarter  Sessions. 

FELONS  (INFANTS). 

It  is  sufficient,  in  this  place,  to  refer  to  the  "  Act  to  provide  for  the 
Care  and  Education  of  Infants,  under  the  agre  of  nineteen  years   who  raav 


such  question  shall  arise,  being  or  having  been  a  transported  felon  or  offender  for 
the  term  or  time  in  such  indent  mentioned ;  and  as  often  as  any  such  question 
shall  arise,  whether  any  person  shall  have  been  transported  to  Van  Diemen's  Land 
or  its  dependencies,  then  the  pn>dnction  of  the  order  of  removal,  or  written  docu- 
ment, under  and  by  virtue  of  wl)ich  such  person  shall  have  been  removed  or  sent 
from  Van  Dicmen*s  Land  or  its  dependencies  to  New  South  Wales  or  its  depen- 
dencies, or  an  examined  copy  of  so  much  thereof  as  may  be  necessar}%  together 
with  due  proof  that  such  written  order  or  document  hath  been  kept  in  the  proper 
office  for  such  purpose,  and  tliat  such  person  arrived  in  New  South  Wales  or  its 
dependencies  as  a  transported  felon  or  offender,  and  was  reputed  to  bo  and  dealt 
with  as  the  person  described  in  such  written  order  or  document,  shall  be  in  like 
manner  received  and  admitted  as  sufficient  evidence  of  such  person  having  been 
transported  to  Van  Dicmen's  Land  or  its  dependencies  for  the  term  or  time  in  such 
written  order  or  document  mentioned. 
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he  convicted  of  Felony  or  Misdemeanor,"  (13  Vic.,  No.  21  j.  By  <».  1, 
Such  infant  may  be  assigned  by  the  Supreme  Court,  or  any  Judge  thereof, 
upon  the  application  of  any  person  wiUing  to  take  charge  of  such  infant, 
and  to  provide  for  his  or  her  maintenance  and  education,  if  such  Court  or 
Judge  shall  find  that  the  same  will  be  for  the  infant's  benefit,  due  regard 
being  had  to  the  infant's  age,  the  prevention  of  crime,  &c. 

FINES. 

Appropriation  of  Fines]. — 2  Vic,  No.  23,  s.  1 ,  enacts,  That  whenever 
any  law  or  statute  that  is  or  shall  be  in  force  within  the  Realm  of  England, 
and  which  shall  be  in  other  respects  applicable  to  the  Colony  of  New 
South  Wales,  shall  direct  the  appropriation  of  any  forfeiture,  penalty,  or 
sum  of  money,  or  any  part  thereof,  for  the  use  or  on  behalf  of  the  poor 
of  any  parish,  township,  or  other  place,  the  same  shall  be  and  is  hereby 
required  to  be  paid,  at  the  discretion  of  the  Justice,  Judge,  or  Court 
imposing  the  fine  or  penalty,  to  the  Treasurer  or  other  authorized  officer 
of  any  benevolent  or  charitable  society,  established  or  to  be  established  in 
any  district  of  the  Colony,  for  the  relief  of  such  poor  persons  as,  through 
age,  accident,  or  infirmity,  are  unable  to  support  themselves :  Provided 
that  in  any  district  in  which  there  is  no  benevolent  or  charitable  society, 
the  same  shall  be  paid  towards  the  support  of  the  Benevolent  Society  in 
the  City  of  Sydney. 

And  by  8.  1  of  11  Vi^.,  No.  29,  it  is  provided, — That  whenever  any 
law  or  statute  that  is  or  i«hall  be  in  force  within  the  Realm  of  England, 
and  which  shall  be  in  other  respects  applicable  to  the  said  Colony,  or 
which  shall  have  been  or  shall  be  adopted  in  the  said  Colony,  shall  direct 
the  appropriation  of  any  fine,  forfeiture,  penalty,  or  sum  of  money,  or  any 
part  thereof,  to  be  paid  to  the  overseers  of  the  poor,  for  the  use  of  County 
or  other  rates,  or  to  any  person  or  persons,  or  for  any  purpose  or  purposes 
inapplicable  to  the  state  or  circumstances  of  the  said  Colony,  the  same 
shall  be  and  is  hereby  required  to  be  paid,  at  the  discretion  of  the  Justice, 
Judge,  or  Court,  imposing  the  fine,  forfeiture,  or  penalty,  to  the  Treasurer 
or  other  authorized  officer  of  any  benevolent  or  charitable  institution 
established,  or  to  be  established,  in  any  district  of  the  said  Colony,  for  the 
relief  of  such  poor  persons  as  through  age,  accident,  or  infirmity,  are 
unable  to  support  themselves :  Provided  that  in  any  district,  except  as 
hereinafter  provided,  in  which  there  is  no  such  benevolent  or  charitable 
institution,  the  same  shall  be  paid  towards  the  support  of  the  Benevolent 
Asylum  of  Sydney ;  and  by  s.  2,  the  Governor  may  remit  the  whole  or 
any  part  of  such  fines,  &c. 

11  Vic,  No.  43,  s.  1,  repeals  the  clauses  of  9  Vic,  No.  8,  (An  Act  re- 
gulating the  sale  and  deliverj'^  of  Coal  in  Sydney,  &c.),  and  9  Vic,  No. 
]  5,  (The  Customs  Act),  respecting  the  appropriation  of  fines,  &c  By  s. 
2,  All  fines,  &c.,  under  the  above-mentioned  Acts  shall  be  paid, — one 
moiety  to  H.M.,  and  the  other  moiety  to  the  Informer,  who  shall  be  enti- 
tled also  to  his  costs  or  charges,  to  be  ascertained,  &c.,  by  the  Justices 
hearing  the  case. 

Drunkenness^  Fines  of], — By  17  Vic,  No.  6,  s.  5,  All  fines  and  penal- 
ties  paid  and  recovered  by  virtue  of  the  Licensed  Publicans  Act,  from 
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persons  convicted  of  drunkenness,  shall  be  paid  to  the  Treasurer  or  other 
authorized  officer  of  any  Benevolent  Asylum,  &c,  established  or  to  be 
established  nearest  to  the  Court  of  Petty  Sessions  where  the  case  shall  be 
heard,  for  the  relief  of  such  poor  persons  as,  through  age,  sickness,  acci- 
dent, or  other  infirmity,  are  unable  to  support  themselves  ;  and,  by  s.  4^ 
Any  constable  suing  for  a  penalty  under  ss.  66,  67,  and  68  of  the  Pub- 
licans Act  shall  be  entitled  to  half  the  penalty. 

Police  Fund], — 16  Vic,  No.  33,  s.  22.  All  fines  imposed  on  any  Chief 
or  other  Constable  under  this  Act,  (Police  Regulation  Act),  and  all  penal- 
ties or  portions  of  penalties  and  damages  awarded  to  any  member  of  the 
Police  Force,  by  any  Justice  of  the  Peace  on  any  summary  conviction,  as 
the  prosecutor  of  any  information,  or  otherwise,  shall  be  paid  to  the  Co- 
lonial Treasurer,  to  be  by  him  applied  and  set  apart  towards  a  fund  to  be 
called  the  Police  Reward  Fund,  &c. 

16  Vic,  No.  1,  s.  15.  Whenever  any  fine,  penalty,  or  forfeiture  shall 
be  imposed  or  authorized  to  be  imposed  by  any  Act  of  Council,  such  Act 
shall  be  taken  to  provide  that  the  same,  when  recovered,  shall  be  paid,  one 
moiety  to  Her  Majesty,  her  Heirs  and  Successors,  for  the  public  uses  of 
this  Colony  and  in  support  of  the  Government  thereof,  and  that  the  same 
shall  be  applied  in  such  manner  as  may  be  directed  by  the  Legislature, 
&e, ;  and  that  the  other  moiety  thereof  shall  be  paid  to  the  informer,  or 
person  prosecuting  or  sueing  for  the  same,  unless  the  Act  imposing  the  fine, 
&c.,  shall  otherwise  direct.  By  s.  16,  Any  fine,  &c,  may  be  sued  and 
proceeded  for  by  any  person  whomsoever,  unless  by  the  Act  imposing  the 
same  such  right  to  sue,  &c.,  shall  be  expressly  given  to  any  officer  or 
person  by  name  or  designation. 

By  19  Vic,  No.  14,  s.  7,  (Police  Act),  Where,  by  any  Act  now  in  force 
or  hereafter  to  be  passed,  a  moiety  or  other  fixed  portion  of  the  penalty  or 
penalties  thereby  imposed  is,  or  shall  be,  directed  to  be  paid  to  the  In- 
former, not  being  a  party  aggrieved,  it  shall  be  lawful  for  any  of  Her 
Majesty's  Justices  of  the  Peace,  before  whom  the  conviction  shall  be  had, 
to  adjudge  that  no  part,  or  such  part  only  of  the  penalty  as  he  shall  think 
fit,  shall  be  paid  to  the  Informer. 

FIRE. 

See  "  Malicious  Injuries." 
If  in  Sydney,  see  8  W.  IV.,  No.  6.  (The  Building  Act). 

^  S.  14  O.  IILy  c,  78,  s,  84.  [^Two  Justices],  —  Any  menial  or  other 
servant,  through  negligence  or  carelessness,  firing  or  causing  to  be  fired 
any  dwelling-house,  or  out-house,  or  other  buildings. 

P.  Fine  not  exc  £100,  (to  the  churchwardens,  &c,  of  the  parish  where 
the  fire  shall  happen,  to  be  distributed  to  the  sufferers  by  such  fire) ;  in 
default  of  immediate  payment,  impr.  for  18  mths.,  with  h.  1. 

N.B.— Appeal  allowed.  (S.  96). 

FIRE-WORKS. 

S.  9  ^  10  W.  III.,  c.  7,  8.  2.  [One  Justice'].  —  Two  witnesses. 
(1)  Any  person  making  or  causing  to  be  made,  or  selling,  giving,  or 
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ottering  or  offering,  or  ezpofling  to  sale,  any  squibs,  rockets,  serpents,  or 
other  fire- works,  or  any  cases,  moulda,  or  other  implements  for  the  making 
of  any  such  squibs,  &c. 

P.  Fine  £5 :  to  be  recovered  by  distress  ;  in  default,  impr.  not  exc.  3 
eal.  m.,  unless  sooner  paid.  (11  &  12  Vic,  c.  43,  s.  22). 

S.  Id.  I  One  Justice], — Two  witnesses,  (2)  Any  person  permitting  or 
Buffering  any  squibs,  &c.,  (as  in  No.  1),  to  be  cast,  thrown,  or  fired  from, 
or  out  of,  or  in  his  house,  shop,  dwelling,  lodging,  or  habitation,  or  from, 
&c.,  any  part  thereof,  or  place  thereto  belonging  or  adjoining,  into  any 
public  street,  highway,  road,  or  passage,  or  any  other  house  or  place 
whatsoever. 

P.  Fine  20s. :  recoverable  as  offence  (1). 

S.  Id.,  s.  3.  {^One  Justice']. — Two  vntnesses.  (3)  Any  person  throwing, 
casting,  or  firing,  or  aiding  or  assisting  in  the  throwing,  &c.,  of  any  squibs, 
&c,  (as  in  No.  1 ),  in  or  into  any  public  street,  house,  shop,  river,  high- 
way, road,  or  passage. 

JP.  Fine  20s. ;  in  default,  impr.  for  not  exc.  1  mth.,  with  h.  1.,  unless 
sooner  paid.  (Zi.,  s.  3). 

FIRE-ARMS. 

The  Fire-arms  Act  (16  Vic,  No.  27)  expired  on  the  Slst  of  December, 
1859,  and  has  not  been  revived. 

FORCIBLE  ENTRY. 
See  "Entry." 

FORGERY. 

Forgery  is  the  fraudulent  making  or  alteration  of  a  writing  or  seal  to 
the  prejudice  of  another  man's  right.  The  instrument  forged  must  so 
far  resemble  the  true  instrument  as  to  be  capable  of  deceiving  persons 
of  ordinary  observation,  (i2.  v.  Collicott,  R.  &  R.,  212);  any  material 
alteration,  however  slight,  is  a  forgery,  as  well  as  an  entire  fabrication. 
The  fraudulent  application  of  a  false  signature  to  a  true  instrument,  or  a 
real  signature  to  a  false  one,  are  forgeries ;  and  if  the  name  forged  be 
merely  a  fictitious  one,  it  is  as  much  forgery,  if  done  for  the  purpose  of 
fraud,  as  if  the  name  was  that  of  a  real  person.  (4  Steph.  Com.,  213). 
Forgery  is  misdemeanor  at  Common  Law,  but  by  statute  is  felony. 

Where  a  party  receives  a  blank  cheque  signed,  with  directions  to  fill  it 
up  in  a  certain  amount,  and  he  fills  it  in  a  different  amount,  and  retains  the 
proceeds  of  the  cheque,  he  is  guilty  of  forgery,  although  he  believes  that 
the  amount  so  filled  in  is  due  to  himself.  fU.  v.  Wilson,  2  C.  &  K.,  527). 
A  forgery  must  be  of  some  document  or  writing ;  therefore  the  painting 
an  artist's  name  on  the  corner  of  a  picture,  in  order  to  pass  it  off  as  an 
original,  is  not  forgery.  [R.  v.  Oloss,  3  Jur.  N.  S.,  1309). 

A  pawnbroker's  duplicate  of  goods  pledged  is  an  **  accountable  receipt 
of  gooda"  within  1  W.  IV.,  c.  66,  s.  10.  (JK.  v.  Fitckie,  1  Dearsl.  &  B., 
C.  C.  R^  175). 

Where  the  prisoner,  with  a  view  of  getting  the  situatioL  of  police  con- 
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Stable,  forged  and  uttered  to  the  Chief  Constable,  who  had  the  power  of 
appointment  to  the  situation,  letters  containing  a  false  account  of  himself, 
and  recommending  himt^elf  as  a  person  of  upright  character,  he  was  held 
to  be  guilty  of  forgery  at  Common  Law.  (R,  v.  Moah^  27  L.  J.  M.  C,  204). 
Evidence], — In  a  prosecution  for  forging  and  uttering  a  receipt,  knowing 
it  to  be  forged,  it  was  proposed  to  give  in  evidence  other  acts  of  forgery 
by  the  prisoner  against  the  same  prosecutor,  as  evidence  of  guilty  know- 
ledge, on  the  count  for  receiving.  It  was  objected  that  they  could  only 
be  given  in  evidence  if  they  were  forgeries,  and  there  was  no  evidence  of 
that,  without  first  asking  the  jury  to  find  them  so,  which  was  not  the  issue 
they  had  to  try.  It  was  held  by  Byles,  J.,  after  consulting  Martin,  B., 
that  the  whole  evidence  must  be  confined  to  the  document  they  were  pro- 
ceeding upon,  without  at  all  trenching  upon  the  rule  as  to  uttering  in  other 
cases.  (R.  v.  Moore,  1  Fost.  &  F.,  73). 

F.  4  W,  IV,,  No,  4.,  s,  2.  Bail  d{sc.—(l)  Knowingly  and  wilfully 
inserting,  or  causing  or  permitting  to  be  inserted,  in  any  register  of  any 
baptisms,  marriages,  or  burials,  kept  by  any  officiating  minister,  any 
false  entry  of  any  matter  relating  to  any  baptism,  &c.,  or  forging  or 
altering  in  any  such  register,  any  entry  relating  to  any  baptism,  &c.,  or 
uttering  any  writing  as  and  for  a  copy  of  any  entry  in  such  register  of 
any  matter  relating  to  any  baptism,  &c.,  knowing  such  writing  to  be  false, 
forged,  or  altered ;  or  uttering  any  entry  in  any  such  register,  of  any 
matter  relating  to  any  baptism,  &c.,  knowing  such  entry  to  be  false,  &c. ; 
or  wilfully  destroying,  defacing,  or  injuring,  or  causing  or  permitting  to 
be  destroyed,  &c.,  any  such  register,  or  any  part  thereof ;  or  forging  or 
altering,  or  uttering,  knowing  the  same  to  be  forged,  &c.,  any  license  of 
marriage,  (k) 

P.  Tr.  life — 7  yrs.,  or  impr.  4 — 2  yrs. ;  or  (If  male')  h.  1.  on  roads 
15 — 5  yrs. ;  (if  female),  impr.  7 — 2  yrs.,  h.  1.  and  s.  c. 

F.  Id.,  8,  4t.  Bail  disc,  —  (2)  Knowingly  and  wilfully  inserting  or 
causing  to  be  inserted  in  any  copy  of  register,  (directed  to  be  transmitted 
to  Registrar  of  Archdeacon's  Court),  any  false  entry  of  any  matter 
relating  to  any  baptism,  &c. ;  or  forging  or  altering,  or  uttering,  knowing 
tlie  same  to  be  forged  or  altered,  any  copy  of  any  register  so  directed  to 
be  transmitted ;  or  knowingly  and  wilfully  signing  or  verifying  any  copy 
of  any  register  so  directed  to  be  transmitted,  which  copy  shall  be  false, 
knowing  the  same  to  be  false. 

P.  Tr.  7  yrs.,  or  impr.  2 — 1  yr. ;  or  (if  male)  h.  1.  on  roads  5 — 3  yrs. ; 
(iffimale),  impr.  3 — 1  yr.,  h.  1.  and  s.  c. 

F,  Id,,  8,  6.  Bail  disc— (3)  Falsely  making,  forging,  or  counterfeiting, 
or  uttering,  publishing,  or  making  use  of,  knowing  the  same  to  be  falsely 

(k)  By  16  Vic,  No.  18,  ss.  5,  6,  7,  It  is  suflBcient  in  an  indictment  for  forging, 
uttering,  engraving,  &c.,  any  instrument,  plate,  &c.,  to  describe  such  instrument, 
&c.,  "by  any  name  or  designation  by  which  the  same  may  be  usually  known," 
without  setting  out  any  fac-similc  or  copy  thereof;  and  by  s.  8,  The  indictment 
need  not  allege  an  intent  to  defraud  any  particular  person.  It  is  sufficient  to  lay 
the  intent  generally  to  defraud,  and  the  prisoner  may  be  convicted,  although  it 
does  not  appear  that  he  had  any  intention  ultimately  to  defraud  the  party  whoso 
signature  he  had  forged,  ho  having  defrauded  the  party  to  whom  he  uttered  the 
iiistrument.  (R,  v.  Trenfield,  1  Fost.  &  F.,  43;. 
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made,  forged,  or  counterfeited,  the  Great  Seal  of  the  Colony,  or  any  docu- 
ment or  writing  bearing,  or  purporting  to  bear,  the  uigiiature  of  the 
Governor,  or  of  the  Colonial  Secretary,  or  of  any  of  H.  M.  Principal  or 
Under  Secretaries  of  State  for  the  Colonies,  or  of  any  of  li.  M.  Commis- 
sioners of  Customs,  with  intent  to  defraud  any  person  whatever  ;  or  of  the 
Principal  Superintendent  of  Convicts,  (s.  7),  with  intent  to  aid  the  escape, 
&c.,  of  any  convict. 

P.  Tr.  14 — 7  yrs;  or  (if  male)  h.  1.  on  roads  10 — 5  yrs. ;  [if  female)^ 
impr.  5 — 2  yrs.,  h.  or  1.  I.  and  s.  c. 

F.  1  W,  /F.,  c.  66,  88.  3^4.  Bail  di8c.^{^)  Private  Securities,']'-' 
Forge  or  alter,  or  offer,  utter,  dispose  of^  or  put  off,  knowing  the  same  to 
be  forged  or  altered,  any  will,  testament,  codicil,  or  testamentary  writing, 
or  any  bill  of  exchange,  or  any  promissory  note  for  the  payment  of 
money,  or  any  indorsement  on  or  assignment  of  any  bill  of  exchange  or 
promissory  note,  or  any  acceptance  of  any  bill  of  exchange,  or  any  under- 
taking, warrant,  or  order  for  the  payment  of  money,  with  intent  to  defraud 
any  person.  (See  4  W.  IV.,  No.  4,  s.  5). 

P.  Tr.  life — 7  yrs.;  or  impr.  4 — 2  yrs.,  h.  1.  and  s.  c.  j  or  {if  male)  h.  1. 
on  roads  15 — 5  yrs.  (9  Vic,  No.  3). 

F.  1  W.  I  V.J  c.  66,  8.  10.  Bail  disc. — (5)  Forge  or  alter,  or  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  deed, 
bond,  or  writing  obligatory,  or  any  acquittance  or  receipt  either  for  money 
or  goods,  or  any  accountable  receipt  either  for  money  or  goods,  or  for  any 
note,  bill,  or  other  security  for  payment  of  money,  or  any  warrant,  order, 
or  request  for  the  delivery  or  transfer  of  goods,  or  for  the  delivery  of  any 
note,  bill,  or  other  security  for  the  payment  of  money,  with  intent  to 
defraud  any  person. 

P.  Tr.  life — 7  yrs.;  or  impr.  4 — 2  yrs.,  h.  1.  and  s.  c. ;  or  (if  male)  h.  1. 
ou  roads  15 — 5  yrs. 

F.  1  W.  IV.,  c.  66,  8.  12.  Bail  cfwc— (6)  Without  lawful  excuse, 
(the  proof  to  be  upon  the  party  accused),  to  purchase  or  receive  from  any 
other  person,  or  have  in  his  custody  or  possession,  (see  s.  28  for  ruh; 
as  to  criminal  possession),  any  forged  bank-note,  bank  bill  of  exchange, 
or  bank  post  bill,  or  blank  bank-note,  &c.,  knowing  the  same  to  be  forged. 
P.  Tr.  14  yrs. ;  or  (if  male)  h.  1.  on  roads  10 — 5  yrs. ;  fif  femalej, 
impr.  5 — 2  yrs.,  h.  or  1. 1.  &  s.  c. 

F,  Id. J  «.  17.  Bail  disc. — (7)  Banker* s  Notes'], — Make  or  use  any 
frame,  mould,  6r  instrument  for  the  manufacture  of  paper,  with  the  name 
or  firm  of  any  person  or  persons,  body  corporate,  or  company,  carrying  on 
the  business  of  bankers,  (other  than  the  Bank  of  England),  appearing 
visible  in  the  substance  of  the  paper,  without  authority,  (the  proof  of 
which  to  be  on  accused) ;  or  without  lawful  excuse,  (proof  of  which  to  be 
on  accused),  knowingly  have  in  his  custody  or  possession  any  such  frame, 
&c. ;  or,  without  such  authority,  manufacture,  use,  sell,  expose  to  sale, 
utter  or  dispose  of;  or,  without  lawful  excuse,  knowingly  have  in  his 
custody  or  possession  any  paper  in  the  substance  of  which  the  name  or 
firm  of  any  such  bankers  shall  appear  visible ;  or,  without  such  authority, 
caose  the  name  or  firm  of  any  such  bankers  to  appear  visible  in  the  sub- 
stance of  the  paper  upon  which  the  same  shall  be  written  or  printed. 

P.  Tr.  14 — 7  yrs. ;  or  impr.  3 — 1  yr.,  h.  1.  and  s.  c. ;  or  {if  male)  h.  L 
ou  roads  10—6  yrs. ;  (if  female)  ^  impr.,  with  h.  or  1. 1.,  5 — 3  yrs. 
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F.  Id.,  8.  18.  Bail  disc. — (8)  Engraving  on  plate,  &c.,  any  bill  of 
exchange  or  promisnory  note  of  any  bankers,  or  using  sach  plate,  or 
uttering  or  having  any  paper  npon  which  part  of  such  bill  or  note  is 
printed. 

P.  The  same. 

F.  1  W.  /F.,  c.  66,  *s.  19.  Foreign  Instruments']. — (9)  Engraving 
plates,  &c.,  for  foreign  bills  or  notes,  uning  or  having  such  plates; — or 
utt<>ring  paper  on  which  any  part  of  such  bill  or  note  is  printed. 

P.  Tr.  14 — 7  yrs. ;  or  irapr.  3 — 1  yr.,  h.  I.  and  s.  c. ;  or  (if  male)  h.  1. 
on  roadri  10 — 5  yrs. ;  (if  female),  impr.,  with  h.  or  1. 1.,  5 — 2  yrs. 

F.  7^80.  IV.,  c.  2*8,  *.  4 ;  14  Vic.,  No.  1 ;  13  Vic,  No.  16 ;  and 
16  Vic,  No.  14.  Official  Documents'], — (10)  Of  official  documents,  decrees, 
orders,  private  Acts,  &c. 

P.  See  various  statutes. 

(There  are  numerous  other  forgeries  of  a  local  nature,  or  applicable  to 
particular  departments  of  Government^  provided  for  hy  statute,  which  art 
either  misdemeanors  or  felonies,  for  which  see  under  the  particular  titles). 

M.  at  Com  Imw.  Bail  comp. — (11)  Forgery  at  Common  Law  not  pro- 
vided for  bv  statute. 

P.  Fine  or  impr.,  or  both.  (See  2  East,  P.C.,  859 ;  R.  v.  Boult,  2  C.  &  K., 
604). 

F.  1  W.  IV.,  c  66,  8.  25.  Bail  rfwc— (12)  Accessories  after  the  fact, 
under  1  W.  IV.,  c.  66. 

P.  Impr.  not  exc.  2  yrs.,  h.  1.  &  s.  c. 

The  following  is  m  list  of  the  most  important  Colonial  statutes  on  this 
subject : — 

14  Vic,  No.  I. — Forging  Stamps  of  United  Kingdom. 

16  Vic,  No.  22. — Extending  provisions  of  14  Vic,  No.  1. 

16  Vic,  No.  14. — Of  Certified  Copies,  or  Extracts;  of  Stamps,  Seals, 
&c.,  under  that  Act,  (The  Law  of  Evidenca  Act). 

11  Vic,  No.  56. — Defrauding  Joint  Stock  Company. 

13  Vic,  No.  16,  8.  5. — Of  Judicial  or  Official  Seal  Signatures,  &c. 

13  Vic,  No.  36,  8.  17. — Of  Hawker's  License. 

13  Vic,  No.  37,  *.  14. — Of  Pawnbroker's  License. 

Id.,  8.  20. — Of  Pawnbroker's  Duplicate. 

6  O.  IV.,  No.  22,  8.  6. — Of  Memorial,  &c.,  of  Deed,  &c 

FRIENDLY   SOCIETIES. 

See  17  Vic,  No.  26;  14  Vic,  No.  11;    11  Vic,  No.  10;  11  Vic,   Nc 

53 ;  and  7  Vic,  No.  10. 

GAMING,  (k) 
See  "Lotteries,"  "Vagrant." 

8.  14  Vic,  No.  9,  8.  1.(l)  (m)  ^Two  Justices'].'^{l)  The  owner  or 
keeper  of  any  gaming-house,  or  other  person  having  the  care  and  manage- 

(k)  See  the  important  colonial  decisions  on  this  Act,  pottt  Part  III.,  R.  t.  But' 
terworth^  JR.  t.  (fullen  3c  others^  and  R.  v.  Dixon. 
(l)  Seo.  I  authorizes  the  Justice  to  issue  a  special  warrant,  of  whioh  a  Form  is 
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ment  thereof,  and  al«o  every  banker,  croupier,  or  other  person  acting  in 
any  manner  in  conducting  any  common  gaming  house,  room,  premises, 
or  place.    (Summary  or  indictable). 

P.  Fine  not  exc.  £100;  or,  at  discretion,  impr.,  with  or  without  h.  1., 
for  not  exc.  6  cal.  m.  If  fine  adjudged  be  not  paid,  to  be  recoverpd  either 
by  distress,  (»«.  19  of  11  &  12  Vic,  c.  43),  or  according  to  the  procedure 
6  W.  IV.,  No.  22,  (s.  10  of  14  Vic ,  No.  9).  See  "  Justices,  Recovery  of 
Fines,"  post^  where  s.  1  of  5  W.  IV.,  No.  22,  is  given  at  length. 

N.B. — Upon  conviction^  all  moneys  and  securities  for  money  seized^  as 
aforesaid,  (Note  l)  shall  he  forfeited,  (S   1). 

S.  Id,y  s.  1.  [7Vo  Justices']. — (2)  Any  person  being  found  in  such 
honse,  room,  premises,  or  place,  without  lawful  excuse. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1).  (n)  See  R,  v. 
Cullen  ^  others^  post^  Part  III. 

S.  Id,y  s,  10.  [Two  Justices'], — (3)  Any  person  in  any  respect  offend- 
ing against  this  Act,  or  any  provision  therein,  (where  no  other  penalty  in 
that  behalf  is  by  this  Act  specifically  imposed). 

P.  Fine  not  exc.  £20  :  to  be  recovered  as  offence  (1). 

For  offences  of  this  kind  under  the  Publican's  Act,  (s.  36),  see,  post^ 
"  PubUcan." 


Jf.  at  Com,  Law,   Bailcomp, — (1)    Keeping  a  common  gaming-house. 
P.  Fine  or  impr.,  or  both. 


given,  (see  Forms,  post^  Part  III.),  on  complaint,  on  oath,  that  there  is  reason  to 
inspect  any  house,  room,  premises,  or  place  to  be  kept  or  used  as  a  common 
gaming-house,  to  enter  such  bouse,  and  to  arrest  all  such  (sic!)  persons  found 
tberein,  and  to  seize  all  tables  and  instruments  of  gaming,  moneys.  <fec.,  found 
therein,  to  be  dealt  with  according  to  law ;  and,  by  s.  4,  Justices  may  order  all  such 
tables  and  instruments  of  gaming  to  be  destroyed. 

(m)  Sec  2  defines  what  shall  be  deemed  to  be  a  common  gaming-house,  by  en- 
acting that  **  In  default  of  other  evidence  in  proving  any  house  or  place  to  be  a 
common  gaming-house,  it  shall  be  sufficient  to  prove  that  a  house,  ror>m,  premises, 
or  place  is  kept  or  used  for  playing  at  any  unlawful  game,  and  that  a  bank  is  kept 
there  by  one  or  more  of  the  plavers  exclusively  of  the  others,  or  that  the  chances 
of  any  game  played  are  not  alike  favourable  to  all  players,  including  among  the 
players  the  banker  or  other  person  by  whom  the  eame  is  managed,  or  against 
whom  the  other  players  stake,  play,  or  bet ; "  and.  by  s.  3,  It  is  not  necessary  to 
prove  that  any  person  found  playing  at  any  game  was  playing  for  money,  wager, 
or  stakes ;  and  further,  by  s.  4,  that,  "  Where  anjr  cards,  dice,  balls,  counters, 
tables,  or  other  instruments  of  gaming  used  in  playing  any  unlawful  game,  shall 
be  found  in  any  house,  ftc.,  suspected  to  be  used  as  a  common  gaming-house,  and 
entered  under  a  warrant,  Ac,  or  about  the  person  of  any  of  those  who  shall  be  found 
therein,  it  shall  be  evidence,  until  the  contrary  be  made  to  appear,  that  such  house, 
&C,  is  used  as  a  common  gaming-house."  By  s.  5,  Persons  required  to  be  ex- 
amined as  witnesses,  and  making  a  full  discovery,  are  to  be  freed  from  all  penalties 
and  prosecutions  to  which  they  ma^  be  liable  for  such  unlawful  framing. 

Constables  are  empowered  to  visit  houses,  &c.,  where  anv  public  table  or  board 
is  kept  for  playing  at  billiards,  bagatelle,  bowis,  fives,  racket,  quoits,  skittles,  or 
nine-pins,  or  any  game  of  the  like  kind,  when  and  so  often  as  such  constable  shall 
think  proper.  (8.  6). 

(if)  Appeal,  Procedure'], — An  appeal  is  allowed  by  s.  10.  according  to  procedure 
of  5  W.  IV.,  No.  22;  (see**  Appeal  j;  and  the  same  section  enables  the  proceed- 
iaga  to  be  by  summons,  without  information. 
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M,  14  FiC,  No,  9,  s.  7.  (o)  Bail  disc. — (2)  Any  person,  by  any  fraud 
or  unlawful  device,  or  ill  practice,  in  playing  at  or  with  cards,  dice,  table, 
or  other  game,  or  in  bearing  a  part  in  the  stakes,  wagers,  or  adventures, 
or  in  betting  on  the  sides  or  hands  of  them  that  do  play,  or  in  wagering 
on  the  event  of  any  game,  sport,  past- time,  or  exercise,  winning  from  any 
other  person  to  himself  or  any  other  or  others,  any  sura  of  money  or  valu- 
able thing,  shall  be  deemed  guilty  of  obtaining  such  money,  &c.,  under  a 
false  pretence. 

P.  Tr.  7  yrs. ;  or  fine,  or  impr.  with  h.  1.  &  s.  c,  or  both,  (7  &  8  G. 
IV.,  c.  29,  s.  53);  or  h.  1.  on  roads  5 — 3  yrs.  ({f  male),  (See  "  False 
Pretences." 

GAOL. 

See  "Escape,"  "Lock-up." 

S.  4  F/c,  No,  29,  8. 8.  One  Justice], — (1 )  Any  gaoler,  turnkey,  or  other 
person  employed  in  any  gaol,  prison,  or  house  of  correction,  refusing 
admittance  to,  or  offering  any  hindrance  or  obstruction  to,  any  Justice 
when  entering  and  examining  any  gaol,  &c. 

P.  Fine  £10 :  (p)  (q)  to  be  levied  by  distress ;  in  default  of  distress, 
impr.  not  exc.  6  mths.  (S.  18  of  4  Vic,  No.  29  ;  and  ss.  19  «&;  22  of  11 
&  12  Vic,  c  43). 

S,  Id,j  s.  11.  (r)     07ie  Justice"], — (2)  Any  person  carrying,  bringing, 


(o)  In  any  indictment  under  s.  7,  it  is  not  necessary  to  state  to  whom  the 
money  belonged;  and,  fjucere,  whether,  in  order  to  constitute  an  olience  under  the 
statute,  it  is  necessary  that  any  money  should  be  actually  obtained.  {R.  v.  Moa^ 
26  L.  J.  M.  C.)  It  may  be  added  that,  under  s.  8,  a  foot-race  is  within  the  proviso, 
( Batty  y.  Marriott,  5  (j.'R.,9>\^)\  hut  sweeps  on  horse-races  are  still  illegal,  as 
lotteries.  ( Gatty  v.  Field,  9  Q.  B.,  431 ).  By  betting  on  horse-races  or  other  mat- 
ters no  penalty  is  incuri-ed ;  and  see  Varney  v.  Hickman^  5  C.  B.,  271 ;  and  24  L. 
J.  Ex.,  174. 

(p)  Recovery  of  Penalties']. — By  s.  18,  All  fines,  forfeitures,  and  penalties  im- 
posed by  this  Act,  or  by  any  rule  made  in  pursuance  thereof,  shall  be  levied  by 
distress  and  sale  of  the  offender's  goods  and  chattels,  by  warrant  of  the  convicting 
Justice  or  Justices ;  and  for  want  of  sufficient  distress,  such  offender  shall  be 
committed  to  gaol  for  any  term,  not  exc.  0  cal.  m. 

(q)  Appeal]. — By  s.  20,  Any  person  aggrieved  by  any  conviction,  may  appeal  to 
the  Quarter  Sessions  within  4  cal.  m.  after  the  cause  thereof  shall  have  arisen, 
on  giving  at  least  ten  clear  days'  notice,  in  writing,  to  the  convicting  Justices 
and  the  Clerk  of  the  Peace,  and,  within  two  days  after  such  notice,  entering  into 
recognizances  before  some  Justice  of  the  district,  with  two  sufficient  sureties,  con- 
ditioned to  try  such  appeal,  and  abide  the  order  of,  and  pay  such  costs  as  awarded 
bv,  the  Court. 

(k)  Power  of  Visiting  Justice,  ^c]. — By  s.  12,  The  visiting  Justice  shall  have 
power  to  hear  and  determine  all  complaints  touching  any  of  the  following  offences, 
that  is  to  say : — Disobedience  of  the  rules  of  the  prison ;  assaults  by  one  person 
confined  in  such  gaol  upon  another,  where  no  dangerous  wound  or  bruise  is  given ; 
profane  cursing  and  swearing,  any  indecent  behaviour,  and  any  irreverent  beha- 
viour at  or  during  divine  service  or  prayer,  all  which  are  hereby  declared  to  be 
offences  under  this  Act,  if  committed  by  any  description  of  prisoners  tchatsoever, 
confined  within  any  such  gaol,  prison,  or  house  of  correction;  and  the  said 
visiting  Magistrate  shall  also  hear  and  determine  all  complaints  of  idleness  or 
negligence  in  work,  or  wilful  mismanagement  of  work ;  which  are  also  hereby 
declared  to  be  offences  under  this  Act,  if  committed  by  any  prisoner  under  conrir- 
tion  for  any  crime ;  and  if  the  party  complained  of  shall  be  convicted  of  auy  of 
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or  attempting  or  endeavouring  to  carry  or  bring,  into  any  prison  to  which 
the  provisions  of  this  Act  shall  extend,  any  spirituous  or  fermented 
liquor. 

P.  Impr.  for  not  exc.  3  mths.,  without  bail  or  mainprize,  unless  offender 
immediately  pay  not  exc.  £20,  nor  less  than  £10,  (11  &  12  Vic,  c.  43, 
a.  23) ;  or,  (if  a  convict,  under  unexpired  term  of  transportation),  h.  1.,  in 
irons,  on  public  works,  for  not  exc.  2  yrs. 

F.  Id, J  s,  14.  Bail  disc. — Any  person  conveying,  or  causing  to  be 
conveyed,  into  any  prison  or  house  of  correction,  any  mask,  visor,  or 
other  disguise,  or  any  instrument  or  arms  proper  to  facilitate  the  escape  of 
any  prisoner,  and  the  same  delivering  or  causing  to  be  delivered  to  any 
prisoner,  or  other  person  for  the  use  of  such  prisoner,  without  the  consent 
and  privity  of  the  ke^)er  of  such  prison,  &c. ;  or  any  person,  by  any 
means  whatsoever,  aiding  and  assisting  any  prisoner  to  escape  from  any 
prison,  &c. 

P.  Tr.,  not  exc  14  yrs. ;  or  (if  male)  h.  1.  on  reads  10 — 5  yrs. ; 
(if  femcdtj^  impr.  5 — 3  yrs.,  h.  or  1. 1.  and  s.  c. 


Oaols^  their  Management,  ^c] — (4  Vic,  No.  29). — By  s.  1,  All  the 
buildings  and  enclosures  now  used  and  supported  by  Government  as  public 
gaols,  prisons,  and  houses  of  correction,  shall  continue  to  be  such.  By 
8.  2y  The  Governor  may^  by  proclamation,  appoint  places  to  be  used  as 
public  gaols,  &c  By  s.  3,  The  Sheriff  of  New  South  Wales  shall  have 
control  of  all  gaols,  &c.,  and  custody  of  all  prisoners  confined  therein,  and 
shall  appoint  keepers,  &c,  subject  to  the  approval  of  the  Governor ; — 
the  House  of  Correction  at  Carter's  Barracks,  Sydney,  and  such  other 
houses  of  correction  detached  from  any  gaol  or  prison,  or  separated  there- 
from by  a  substantial  wall,  as  the  Governor  may  think  fit,  being  exempted 
from  the  Sheriff's  control,  and  being  under  the  exclusive  control  of  visit- 
ing Justices.  By  s.  4,  The  Judges  of  the  Supreme  Court  are  empowered 
to  order  imprisonment  of  offenders  in  any  gaol  or  .house  of  correction. 
By  8.  5y  All  gaolrt,  &c,  shall  be  governed  by  regulations  made  by  the 
Governor  :  Provided  that  all  rules  and  regulations  for  the  management  of 
debton^'  prisons  shall  be  made  by  the  Judges  of  the  Supreme  Court  of 
New  South  Wales.  By  s.  6,  Gaols  shall  be  also  houses  of  correction  and 
debtors'  prisons,  unless  otherwise  appointed.  By  s.  7,  The  Governor  may 
appoint  visiting  Justices ;  and  every  visiting  Justice  so  appointed  shall 
be  required  to  visit  such  gaol,  prison,  or  house  of  correction,  at  least  once 

the  offences  aforesaid,  it  shall  he  lawful  for  the  said  visiting  Justice  to  sentence 
sach  party  to  he  confined  in  a  solitary  cell,  on  hread  and  water,  for  any  term  not 
exceeding  seven  days. 

Bepeated  Offences']. — S.  13.  In  case  any  prisoner  under  sentence  for  any  crime 
shall  be  g|ulty  of  repeated  offences  against  the  rules  of  the  prison,  or  of  any 
greater  offence  than  hereinbefore  mentioned,  upon  complaint  thereof  to  two  or 
more  Jastices  of  the  Peace,  of  whom  the  visiting  Justice  may,  or  may  not,  he  one, 
such  Justices  shall  have  power,  upon  oath,  to  inquire  into  and  to  determine  the 
matter  of  such  complaint,  and  to  order  the  offender,  on  conviction,  to  he  punished 
by  dose  confinement,  for  any  term  not  exceeding  one  calendar  month,  or  by  per- 
sonal correction,  in  case  of  prisoners  convicted  of  felony,  or  sentenced  to  hard 
labour. 
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in  every  week,  unless  prevented  by  illness  or  other  sufficient  cause,  and 
shall  from  time  to  time  make  such  reports  to  the  Colonial  Secretary  as 
may  be  required  by  order  of  the  said  Governor ;  and  every  Justice  may, 
as  often  as  he  may  think  fit,  enter  and  examine  any  gaol,  prison,  or  house 
of  correction.  (S.  8).  By  s.  9,  The  Sheriff  or  visiting  Justice  may  order 
all  persons  sentenced  to  imprisonment  without  hard  labour,  to  be  set  to 
some  labour  not  severe,  except  such  prisoners  as  maintain  themselves  : 
Provided  that  no  prisoner  whp  has  the  means  of  maintaining  himself  shall 
have  any  claim  to  be  supplied  at  the  public  expense. 

Separate  Confinemenf]. — By  s.  10,  To  prevent  contamination,  the  Sheriff 
or  visiting  Justice  may  order  any  prisoner  to  be  separately  confined  during 
the  whole  or  any  part  of  his  (or  her)  imprisonment,  — such  not  to  be 
deemed  solitary  confinement  within  the  meaning  of  any  Act  forbidding 
the  continuance  of  solitary  confinement  for  more  than  a  limited  time : 
Provided  that  no  cell  shall  be  used  for  the  separate  confinement  of  any 
prisoner,  unless  of  such  a  size,  and  so  ventilated  and  lighted,  that  he  (or 
she)  may  be  confined  therein  without  injury  to  health  ;  and  every  prisoner 
so  confined  shall  be  allowed  such  air  and  exercise  as  shall  be  deemed 
necessary  by  the  surgeon. 

Removal  of  Prisoners], — By  s.  15,  Whenever  it  shall  appear  to  the 
Governor  that  it  is  necessary  that  the  confinees  in  any  public  gaol,  prison, 
or  house  of  correction,  should  be  removed  therefrom,  in  order  that  the 
same  may  be  repaired,  improved,  enlarged,  or  rebuilt,  or  on  account  of  any 
contagious  or  infectious  disease  therein,  or  of  the  over -crowded  state  of 
such  gaol,  &c.,  or  for  any  of  the  purposes  of  this  Act ;  and  due  notice 
thereof,  in  writing,  shall,  by  the  Governor's  order,  be  given  to  the  Sheriff, 
such  Sheriff  may  remove  such  confinees,  or  any  of  them,  to  such  other 
gaol,  prison,  house  of  correction,  or  other  place  of  confinement  within  his 
jurisdiction  as  the  said  Governor  shall  appoint  and  consign  them  to  during 
the  time  such  gaol,  &c.,  shall  be  repairing,  &c. ;  and  when  such  gaol,  &c., 
shall  be  made  fit  for  the  reception,  &c.,  of  such  confinees,  the  Sheriff  may 
remove  back  thereto  such  prisoners  as  shall  then  be  in  his  custody ;  and 
also,  upon  the  proclamation  of  any  newly-erected  gaol,  &c.,  the  Sheriff 
may  remove  all  prisoners  in  his  custody  in  such  place,  &c.,  to  such  gaol, 
&c.,  according  to  their  respective  sentences.     And  see  "  Prisoners." 

Removal  on  account  of  Disease  or  other  Emergency]. — S.  16.  When- 
ever any  contagious  disease  or  other  emergency  shall  render  necessary  the 
immediate  removal  of  the  confinees  from  any  gaol,  &c.,  and  it  shall  be, 
previously,  impossible  to  obtain  the  Governor*s  order,  the  visiting  Justice 
or  Police  Magistrate  of  the  district  shall  issue  an  order  to  the  keeper  to 
remove  such  confinees,  or  any  of  them,  to  such  other  prison  as  specified  in 
such  order  :  Provided  that  such  removal  shall  be  so  restricted  in  duration 
as  required  in  similar  removals  by  the  Governor's  order ;  and  every  such 
order  of  the  visiting  Justice  or  Police  Magistrate,  with  the  causes  thereof, 
shall  be  notified  to  the  Governor  and  the  Sheriff :  Provided,  further,  that 
no  such  removal  shall  be  deemed  to  be  an  escape,  and  nothing  herein  shall 
iischarge  ihe  Sheriff  or  other  officer  from  being  answerable  for  any  pri- 
soner's escape.  By  s.  17,  The  Sheriff,  or  his  deputy,  may  remove  any 
prisoner  from  any  gaol  to  any  other  gaol,  being  also  under  his  control,  or, 
in  case  of  illness,  to  any  hospital  or  infirmary,  as  occasion  shall  require, 
alter  obtaining  leave  on  application  to  a  Judge  of  the  Supreme  Court. 
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Gaol  Rules* 


I. — In  all  cased  where  the  building  will  allow  of  separate  classification, 
the  prisoners  are  to  be  divided  into  three  classes : — 

1.  Debtors  and  others  confined  for  contempt  on  civil  processes. 

2.  Prisoners  committed  on  charges  of  felony  or  misdemeanor,  or  for 

want  of  sureties,  and  prisoners  convict^  of  misdemeanors. 

3.  Prisoners  convicted  of  felony. 

Female  Wards. 

II. — ^There  shall  be  separate  wards  for  females,  in  which  the  foregoing 
classification  shall  be  observed  as  far  as  possible ;  and  in  every  prison 
where  there  are  female  wards,  there  shall  be  a  Matron,  and  such  other 
female  officer  as  may  be  necessary. 

Ill, — In  the  gaols  where  there  are  female  wards,  there  shall  be  separate 
keys  for  such  wards,  and  neither  the  keeper  of  the  gaol  nor  any  of  his 
male  turnkeys  or  other  officers,  shall  go  into  such  wards,  except  in  com- 
pany with  the  Matron. 

Infirmary. 

IV. — A  convenient  and  suitable  apartment  within  the  gaol  shall  be  set 
apart  and  appropriated  as  an  Infirmary,  for  the  reception  of  sick  and  dis- 
''  prisoners  ;  and  a  separate  one  for  females. 


Cleanliness. 

V. — ^The  walls,  ceilings,  passages,  and  cells  of  every  prison,  used  by 
the  prisoners,  shall  be  lime-washed  at  least  once  in  each  and  every  year, 
and  oftener  if  requisite ;  and  all  the  wards,  cells,  and  passages  used  by 
the  prisoners  shall  be  daily  swept,  cleansed,  and  ventilated;  and  all  filth  or 
mbbish  removed  to  the  place  appropriated  for  the  deposit  of  it. 

Health. 

YI. — All  prisoners  confined  within  any  prison  shall  be  allowed  as  much 
air  and  exercise  as  may  be  deemed  proper  (consistently  with  their  safe 
custody)  for  the  preservation  of  health ;  and  for  such  purpose,  places  shall 
be  allotted  for  the  different  classes  respectively,  as  circumstances  will 
permit. 

No  Money  to  be  given. 

VII. — No  money  or  other  valuable  consideration,  under  the  name  of 
garnish,  or  under  any  other  name,  shall  be  taken  from  any  priaoner  on  his 
or  her  entrance  into  or  departure  from  prison,  or  for  his  or  her  accommo- 
dation in  the  prison,  or  for  the  use  of  any  furniture  or  utensils,  or  under 
any  other  pretence  whatever. 

Admission  of  Food  and  Clothing  fob  Certain  Description  of 

Prisoners. 

VIII. — Prisoners  confined  for  debt,  or  committed  for  trial,  shall  be 
allowed  to  procure  for  themselves,  and  to  receive  at  proper  hours,  any 
food,  bedding,  clothing,  or  other  necessaries,  subject  to  a  strict  examiiia- 
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tion  by  tlie  keeper  of  the  said  prison,  in  order  to  prevent  extravagance 
and  improper  indulgence  within  the  said  prison,  or  the  admission  of  fer- 
mented or  spirituous  liquors,  or  other  prohibited  articles ;  and  all  articles 
of  clothing  and  bedding  shall  be  examined,  in  order  that  it  majr  be  ascer- 
tained that  such  articles  are  not  likely  to  communicate  infection  or  facili- 
tate escape. 

No  Gaming  to  be  Allowed. 

IX. — No  gaming  shall  be  permitted  in  any  prison,  and  the  keeper  shall 
seize  and  destroy  all  dice,  cards,  or  other  instruments  of  gaming. 

Wine  or  Tobacco  not  to  be  admitted. 

X. — No  wine  or  tobacco  shall  be  admitted  into  any  prison,  except  by 
written  order  of  the  Surgeon,  recorded  in  his  journal.  No  spirituous 
liquors  shall  be  admitted  within  the  outer  walls  of  a  prison  on  any  pre- 
tence whatever. 

Visitors. 

XI. — The  keeper  of  the  gaol  shall  admit,  at  proper  times  and  seasons, 
and  under  proper  restrictions,  to  be  regulated  by  the  visiting  Justice, 
persons  with  whom  debtors  or  prisoners  committed  for  trial  may  be 
desirous  of  communicating. 

XII. — Visitors  to  debtors  shall  be  admitted  to  their  wards  or  rooms 
from  ten  o'clock  in  the  morning  till  four  o'clock  in  the  afternoon,  and  not 
at  any  other  time,  without  a  special  order  from  the  visiting  Justice,  or 
other  person  authorized  to  give  such  order  by  No.  XXVIII.  of  these 
Regulations ;  and  on  Sundays,  Christmas  Day,  and  Good  Friday,  the 
time  shall  be  limited  to  two  hours  in  the  morning,  and  two  hours  in  the 
evening. 

XIII. — If  any  visitors  shall  refuse  to  go  out  of  the  prison  when 
required  so  to  do,  or  shall  misbehave  or  act  improperly  towards  the  keeper 
or  other  officer  of  the  prison,  the  keeper  may  compel  them  to  go  out,  and 
refuse  them  admittance  in  future,  till  the  facts  shall  be  inquired  into  by 
the  visiting  Justice,  who  shall  have  power  to  continue  or  take  off  such 
denial  of  admittance. 

Divine  Service. 

XIV. — All  prisoners  confined  shall  attend  divine  service  as  often  as 
thereunto  required  by  the  Chaplains  appointed  to  attend  the  said  gaol. 

Religious  Consolation. 

XV. — Prisoners  may,  at  all  proper  times  and  seasons,  receive  spiritual 
consolation  according  to  the  faith  they  shall  profess,  and  as  they  shall 
desire  to  have  administered  to  them  by  the  ministers  of  their  religion. 

Deaths  to  be  Reported. 

XVI.— Upon  the  death  of  any  prisoner  within  any  gaol,  notice  thereof 
in  writing  shall  forthwith  be  given  by  the  keeper  thereof  to  the  visiting 
Justice,  and  to  the  Coroner  of  the  district ;  also,  to  the  nearest  relative 
of  the  deceased,  where  practicable. 
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Prisoners  under  Sentence  op  Death. 

XVII. — Prisoners  condemned  to  suffer  death  shall  remain  in  the  con- 
demned cells  until  the  sentence  be  executed,  or  commuted.  Their  friends 
shall  have  access  to  them  at  all  seasonable  times  ;  their  diet  shall  be  the 
prison  allowance  only,  and  they  shall  be  allowed  to  walk  a  short  time 
every  day,  under  sufficient  guard,  in  the  yard  attached  to  their  cells. 

Prisoners'  Clothing. 

XVIII. — Every  person  committed  to  the  gaol  shall,  on  his  admission, 
be  searched,  and  all  money  or  valuable  property  that  may  be  found  on 
him  shall  be  taken  possession  of  by  the  Gaoler,  and  an  account  of  it  be 
entered  by  the  Gaoler  in  his  journal.  The  Surgeon  shall  also  examine 
every  prisoner  who  shall  be  brought  into  prison  before  he  or  she  shall  be 
passed  into  the  proper  ward ;  and  no  prisoner  shall  be  discharged  from 
priMU  if  labouring  under  any  acute  or  dangerous  distemper,  nor  until  (in 
the  opinion  of  the  Surgeon)  such  discharge  is  safe,  unless  such  prisoner 
shall  require  to  be  discharged.  The  wearing  apparel  of  every  prisoner 
shall  be  fumigated  and  purified,  if  requisite,  after  which  the  same  shall 
be  returned  to  him  or  her ;  or  in  case  of  the  insufficiency  of  such  clothing, 
then  other  sufficient  clothing  shall  be  furnished ;  but  no  prisoner,  before 
trial,  shall  be  compelled  to  wear  a  prison  dress,  unless  his  or  her  over- 
elothes  be  deemed  insufficient  or  improper,  or  necessary  to  be  preserved 
for  the  purpose  of  jtistice ;  and  no  prisoner,  who  has  not  been  convicted  of 
felony,  shall  be  liable  to  be  clothed  in  a  party-coloured  dress ;  but,  if  it  be 
deemed  expedient  to  have  a  prison-dress  for  prisoners  not  convicted  of 
felony,  the  same  shall  be  plain.  All  prisoners  shall  have  their  hair  cut  in 
a  proper  maimer,  but  not  so  as  to  disfigure  them. 

Surgeon  to  keep  a  Journal. 

XIX. — ^The  Surgeon  of  every  gaol  shall  keep  a  journal,  and  in  it  he 
shall  enter,  day  by  day,  and  in  the  English  language,  an  account  of  the 
state  of  each  sick  prisoner,  the  name  of  his  or  her  disease,  a  description 
of  the  diet  and  medicine,  and  any  other  treatment  he  may  order  for  such 
prisons. 

Gaoler  to  keep  a  Journal. 

XX.^-'Every  Gaoler  shall  keep  a  journal,  in  which  he  shall  record  all 
punishments  inflicted  by  his  authority,  or  by  that  of  the  visiting  Justice, 
and  the  cause  thereof,  and  the  day  when  such  punishment  shall  have 
taken  place,  and  all  other  occurrences  of  importance  within  the  said  gaol ; 
and  such  other  books,  inventories,  &c.,  as  shall  be  required  of  him,  parti- 
eolarly  an  inventory  of  all  fixtures  and  furniture  in  the  gaol,  an  account 
of  all  the  expenses  incurred  for  the  gaol,  the  number  of  persons  daily 
rationed  in  it,  and  an  account  of  all  moneys  or  other  articles  received  for 
the  use  of  the  prisoners,  or  taken  from  prisoners  oa  their  entrance  into 
toe  gaoL 

Gaoler  to  visit  the  Wards  and  Cells  Daily. 

XXI. — ^The  keeper  of  every  prison  shall  visit  and  inspect  every  ward 
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and  cell  in  it,  once  at  least  every  twenty -four  hourn ;  or,  if  he  fail  to  do  so, 
he  shall  state  the  cause  of  his  omission  in  his  journal. 

Use  of  ^Irons. 

XXII. — No  prisoner  shall  be  kept  in  irons  by  any  Gaoler  except  in 
cases  of  urgent  and  absolute  necessity,  and  the  pMticulars  of  every  such 
case  shall  be  forthwith  entered  in  the  keeper's  journal,  and  notice  forthwith 
given  to  the  visiting  Justice ;  and  the  keeper  shall  not  continue  the  use 
of  irons  on  any  prisoner  longer  than  forty- eight  hours,  without  an  order  in 
writing  from  the  visiting  Justice,  specifying  the  cause  thereof,  which  order 
shall  be  preserved  by  the  keeper  as  his  warrant  for  the  same. 

Demeanor  of  the  Gaoler. 

XXIII.— The  keeper  of  every  gaol  shall  exercise  his  powers  with 
temper,  and  without  favour,  partiality,  or  personal  resentment ;  he  must 
not  strike  a  prisoner  or  use  provoking  language,  and  shall  require  and 
enforce  humanity  and  good  temper  towards  the  prisoners  from  the  turn- 
keys and  subordinate  officers. 

Turnkeys. 

XXrV. — ^The  turnkeys  or  subordinate  officers  of  every  gaol  shall  never 
be  absent  without  leave  from  the  Gaoler  or  visiting  Magistrate ;  they  shall 
not  strike  any  prisoner,  nor  use  any  provoking  language ;  they  shall  obey 
all  orders  given  to  them  by  the  Gaoler ;  they  shall  bring  nothing  into  the 
gaol  without  his  knowledge  and  permission ;  they  shall  neither  give  nor 
sell  anything  to  any  prisoner,  nor  shall  they  convey  to  or  from  a  prisoner 
anything  whatsoever  without  the  knowledge  of  the  (jaoler. 

Time  for  Locking-up  and  Unlocking. 

XXV. — The  time  for  locking-up  and  unlocking,  also  for  giving  air  and 
exercise  to  the  prisoners,  will  be  regulated  in  each  gaol  by  the  Gaoler, 
with  the  approbation  of  the  visiting  Magistrate. 

Custody  op  Prisoners. 

XXVI. — The  custody  of  the  prisoners  will  be  vested  in  the  Sheriff^  and 
the  Gaoler,  who  is  the  officer  of  the  Sheriff,  will  be  held  responsible  for 
the  same ;  but  the  Gaoler  will,  at  each  visit  of  the  visiting  Magistrate, 
report  to  him  all  irregularities  which  may  have  occurred  since  his  last 
visit ;  and  he  will  report,  in  writing,  to  the  visiting  Justice,  any  irregu- 
larity of  a  serious  nature  immediately  on  its  occurrence,  as  well  as  any 
sickness,  accident,  or  other  extraordinu'y  event  that  may  happen  in  the 
gaol.  The  Gaoler  will  also  communicate  to  the  visiting  Justice  all  the 
orders  that  he  may  reoeive  from  the  Sheriff. 

Gaoler  To  keep  a  Record  of  tue  Visits  op  Visiting  Magistrate, 

Surgeon,  and  Chaplain. 

XXVII. — A  book  shall  be  kept  by  the  Gaoler,  in  which  every  visit  of 
the  visiting  Magistrate,  Surgeon,  Chaplain,  and  any  other  officers  of  the 
gaol  not  resident  in  it,  shall  be  entered  by  the  individual  himself ;  also, 
the  visits  of  the  Magistrates  and  of  strangers. 
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Special  Order  necessary  for  Leave  to  Visit  any  Gaol. 

XXVIII. — No  persons,  exoept  Magistrates  of  the  Colony,  can  be 
allowed  to  visit  any  gaol  without  an  order,  either  from  the  Governor, 
Colonial  Secretary,  the  Sheriff,  or  visiting  Justice;  Magistrates  of  the 
Colony  may,  however,  personally  introduoe  visitors  without  any  such 
order. 

Neither  Gaoler  nor  Matron  to  Sleep  out  op  the  Gaol. 

XXIX. — No  keeper  of  a  gaol,  nor  matron  thereof,  shall  sleep  out  of  it, 
without  permission  from  the  visiting  Magistrate. 

Persons  not  belonging  to  the  Gaol  not  to  Sleep  in  it. 

XXX. — No  Gaoler  shall  permit  any  person  who  does  not  belong  to  the 
prison,  to  sleep  within  the  walls  of  it,  without  permission  from  the  visiting 
Magistrate. 

XXXI. — No  Gaoler  shall  keep,  or  permit  to  be  kept,  within  the  walls 
of  any  prison,  either  dogs,  poultry,  pigs,  pigeons,  rabbits,  or  goats,  or  any 
other  animal  which  can  be  in  any  way  injurious  to  the  cleanliness  and 
good  order  of  the  establishment. 

XXXII. — Requisitions  for  the  service  of  the  gaol  will  be  made  by  the 
Gaoler,  and  transmitted  through  the  Sheriff  to  the  proper  department  of 
Government ;  every  such  requisition  must  be  submitted  by  the  Gaoler  to 
the  visiting  Magistrate,  and  no  requisition  will  be  attended  to  that  is  not 
reoonkmended  by  him. 

Instructions  to  Visiting  Magistrates. 

1.  The  visiting  Justice  of  each  gaol  will  take  care  that  a  copy  of  the 
Act  of  Council,  4  Vic,  No.  29,  be  kept  in  the  gaol ;  that  sections  5, 
(with  the  exception  of  the  latter  part  of  it),  7,  8,  9,  10,  11, 12,  13,  and 
14  of  the  same  Act  be  hung  up  in  two  or  more  conspicuous  places  within 
the  same ;  as  also  the  liegulations  which  may,  under  the  authority  of  the 
5th  section  of  the  Act,  be  made  by  the  Governor  with  th^  advice  of  the 
Executive  CounciL 

2.  The  principal  duty  of  the  visiting  Magistrate  being,  to  see  that  all 
these  Begulations  are  duly  enforced,  he  wiU,  for  that  purpose,  in  addition 
to  the  weekly  visits  which  are  required  of  him  by  the  Act  of  Council, 
visit  the  gaols  at  such  uncertain  times  as  may  to  him  appear  necessary. 

3.  He  will,  on  the  first  of  every  month,  make  a  report  in  writing  to  the 
Colonial  Secretary,  in  which  he  will  specify  the  general  state  of  the  gaols, 
and  how  £Eir  the  Begulations  have  been  attended  to,  and  the  business  of 
the  gaol  properly  conducted ;  and  he  will  accompany  his  report  with  a 
retom  of  all  punishments  inflicted  by  his  own  order,  or  by  that  of  the 
Gaoler. 

4.  He  will  also  report  to  the  Colonial  Secretary  any  occurrence  of  an 
extraordinary  nature  at  the  time  of  its  happening,  or  anything  that  may 
seem  to  him  proper  to  be  brought  under  the  immediate  notice  of  the 
Government. 

5.  All  requisitions  made  by  the  Gaoler  will  be  submitted  to  him  before 
they  are  forwarded  by  the  Gaoler  to  the  Sheriff,  as  well  as  all  applications 
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which  either  directly  or  indirectly  may  lead  to  any  expenditure  of  public 
money.  No  requisition  or  application  of  this  nature  will  be  attended  to 
that  is  not  recommended  by  the  visiting  Magintrate,  and  the  visiting 
Magistrate  will  consequently  be  held  strictly  responsible  that  he  recom- 
mends nothing  that  can  reasonably  be  dispensed  with. 

6.  He  will  report  whenever  repairs  are  required,  and,  if  possible,  the 
probable  expense  of  them. 

7.  He  will  be  particular  in  carrying  into  effect  the  ninth  clause  of  the 
Act  of  Council,  which  authorizes  the  employment  of  the  prisoners  at  any 
work  they  may  be  enabled  to  perform. 

8.  The  visiting  Justice  will  not  have  power  to  release  any  person  from 
confinement,  or  to  order  his  or  her  discharge  from  the  gaol ;  but  it  will  be 
one  of  his  most  important  duties  to  satisfy  himself  at  every  visit  that  no 
persons  are  improperly  or  unnecessarily  confined  to  gaol;  and  he  w^ill 
bring  every  such  case  or  supposed  case  immediately  before  the  Go- 
vernment. 

9.  He  will  particularly  take  care  that  prisoners  of  the  Crown  are  not 
allowed  to  remain  in  gaol  by  the  negligence  of  any  department  of  Govern- 
ment, or  by  the  mistake  of  any  officer  ;  and,  if  prisoners  of  the  Crown  are 
ever  committed  to  gaol,  there  to  await  the  decision  of  the  Governor  or 
Principal  Superintendent  of  Convicts,  he  will  instantly  report  the  fact  of 
their  being  in  the  gaol  to  the  Colonial  Secretary,  and  he  will  continue  his 
reports  weekly,  until  such  persons  shall  be  removed. 

10.  He  will  equally  take  care  that  persons  sentenced  to  transportation 
or  iron-gangs  be  not  detained  longer  than  may  be  absolutely  necessary  in 
gaol ;  and,  as  great  inconvenience  has  heretofore  been  incurred  from  the 
improper  detention  of  persons  in  prison,  his  attention  is  most  particularly 
drawn  to  this  portion  of  his  duties. 

GOLD-FIELDS. 

S.  20  Vic,  No,  29,  s.  8.  (s)  [One  Justice], — (1)  Any  person,  not  being 
the  holder  of  the  Miner's  Right,  or  a  lease  under  this  Act,  mining  for 
gold  upon  any  proclaimed  gold-field,— or  any  person  employing  any  such 
unauthorized  person  so  to  mine, — or  any  person,  not  being  the  holder  of  a 
Miner's  Right,  license,  or  lease,  duly  empowering  him  in  that  behalf,  and 
not  being  an  authorized  person  within  the  meaning  of  this  Act,  occupying 
any  waste  lands  in,  or  becoming  resident  upon  or  at,  any  proclaimed  gold- 
field. 

P.  (Ist  offence),  not  exc,  £5 ;  {2nd  or  subsequent  offence),  not  exc.  £10, 
and  not  less  than  JE5 :  to  be  recovered  either  by  distress,  (11  &  12  Vic, 
c.  43,  s.  19),  or  according  to  the  procedure  of  5  W.  IV.,  No.  22.  See  ex 
^aW«  Cockburn,  Part  III. 

S,  Id,,  3.  9.  [One  Justice'], — (2)  Any  person  mining,  or  employing 
any  person  to  mine,  for  gold  in  any  land  belonging  to  a  private  individual, 
without  the  consent  of  the  owner  thereof,  or  his  duly  authorized  agent,  (t) 


(s)  Appeal]. — Appeal  allowed  to  the  next  and  nearest  Quarter  Sessions,  when 
penalty  amounts  to  £10  and  upwards.  fS.  34). 
(t)  By  8. 1 1,  The  Governor  may  api>oint  ofticors  to  determine  the  extent  and  posi* 
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P.  Fine  same  as  offence  (1) :  to  be  recovered  as  offence  (1). 

8,  20  Vicj  No.  29,  s.  18.  (u)  {^One  Jtistice], — (3)  Any  person  holding 
the  Miner's  Right,  or  a  lease  issued  under  the  provisions  of  this  Act, 
having  been  duly  summoned,  (s.  14 ;  Note  t),  and  disobeying  such  sum^ 
mons,  and  failing  to  attend  at  the  time  and  place  named  therein,  or  to  be 
sworn  as  an  assessor,  unless  some  reasonable  cause  for  non-attendance  or 
refusal  of  such  person  be  made  to  appear. 

P.  Fine  not  exc.  £5 :  recoverable  as  offence  (1). 

8.  Id.,  8. 19.  {^Two  Justices], — (4)  Any  person  assaulting  or  resisting 
any  officer,  (s.  11),  or  Justice  of  the  Peace,  or  any  of  the  assessors,  or 
any  person  duly  authorized  by  him  or  them,  whilst  in  the  execution  of 
duties  to  be  performed  under  this  Act ;— or  any  person,  after  the  hearing 
and  determining  of  any  complaint,  and  having  had  the  boundaries  of  his 
claim  pointed  out  by  any  officer  or  Justice,  again  encroaching  or  tres- 
passing as  aforesaid. 

P.  Fine  not  exc.  £25,  or,  at  discretion,  impr.  with  h.  1.  not  exc.  3 
mths. :  fine  recoverable  as  offence  (1). 

Af.  20  Vic.,  No.  29,  s.  29.  Bail  comp. — (1)  Any  person  forging  any 
Miner's  Right,  license,  or  lease,  issued  or  purporting  to  be  issued  under  the 
authority  of  this  Act ;  or  fraudulently  using,  uttering,  or  exhibiting  any 
such  forged  Miner's  Right,  license,  or  lease,  knowing  the  same  to  be 


ti<m  of  the  claim  to  which  each  person  is  entitled  under  a  Miner's  Right,  license,  or 
lease,  and  to  mark  such  extent.  By  s.  13,  Any  Justice,  upon  complaint  of  any 
bolder  of  a  Miner's  Right,  or  any  license  or  lease,  that  any  other  person  has  en- 
croached upon  the  complainant  s  claim,  is  to  proceed  forthwith  to  the  spot,  and, 
on  his  own  view,  or  upon  the  oath  of  any  witness,  to  determine  the  same  in  a 
summary  way ;  and  if  it  shall  appear  to  such  Justice  that  the  person  complained 
against  has  so  eucroached,  by  occupying,  mining,  or  undenniuing  such  claim,  or 
in  any  other  way  whatsoever,  or  that  the  person  complaining  has  so  encroached 
upon  the  claim  of  the  person  complained  against,  such  Justice  may  cause  the 
person  so  found  to  have  encroached  as  aforesaid,  his  servants,  implements,  goods, 
and  chattels,  to  be  removed  from  the  claim  so  encroached  upon. 

1^  s.  14,  Such  complainant,  or  person  complained  of,  or  such  Justice,  previous 
to  the  hearing,  may  require  that  two  persons,  holding  Miners'  Rights,  shall  assist 
tnch  Jostice,  as  assessors,  who,  being  sworn,  shall  determine  such  complaint,  and 
whether  any  gold  has  been  removed,  and  whether  any  damage  has  been  sustained ; 
and  the  decision  of  a  majority,  consisting  of  such  Justice  and  one  assessor,  shall 
be  binding.  By  s.  15,  Such  Justice  and  assessors  as  aforesaid,  or  any  two  Jus- 
tices, may  cause  the  re-delivery  of  any  gold  removed  from  any  claim,  and  cause 
damages,  not  exceeding  £100,  to  be  paid  by  the  person  proved  to  have  encroached, 
to  the  party  encroached  upon  :  to  be  recovered  by  distress  and  sale  of  the  goods 
and  chAttels  of  such  person,  as  in  other  penalties ; — no  imprisonment  in  default  of 
payment  of  such  damages  to  exceed  three  months.  By  s.  16,  If  assessors  do  not 
attend.  Justice  may  adjourn ;  in  case  the  required  number  of  assessors  do  not 
attend  the  adjourned  meeting,  after  due  summons,  such  Justice  may  proceed  to 
hear  and  decide,  with  one  such  assessor,  if  one  shall  be  in  attendance,  or  without 
any  assessor,  if  none  be  present ;— during  the  adjournment  the  working  of  the 
claim  to  be  suspended.  By  s.  17,  A  fee  of  one  guinea  may  be  demanded  by  the 
Justice  of  tiie  complainant, — ^and,  if  not  paid,  the  Justice  may  refuse  to  attend  to 
the  complaint ;  and  this  fee  shall  be  refunded  by  the  defendant  if  the  case  goes 
against  him. 

A  penalty  is  inflicted  for  non-attendance,  di^c,  as  assessors,  (s.  18) ;  see  offence 
(3) ;  and  assessors  are  entitled  to  a  fee  of  lOs. 

(u)  SS.  20—31  provide  for  the  constitution  of  the  Local  Court. 
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forged ;  or  any  person  fraudulently  personating  the  holder  of  any  such 
Miner's  Right,  license,  or  lease,  or  falsely  and  fraudulently  representing 
that  any  servant  or  other  person  is  an  authorized  person  within  the  mean- 
ing of  this  Act ;  or  fraudulently  using  or  exhibiting  as  his  own  any  Miner's 
Right,  license,  or  lease,  belonging  or  granted  to  any  other  person ;  or  using 
or  exhibiting  as  a  valid  Miner's  Right,  license,  or  lease,  any  Miner's 
Right,  license,  or  lease,  which  shall  have  expired. 

P.  Fine  or  impr.,  with  or  without  h.  1.,  or  both. 

M.  Id,^  8,  30.  Bail  comp, — (2)  Any  holder  of  any  Miner's  Right, 
license,  or  lease,  issued  under  the  provisions  of  this  Act,  by  any  frau- 
dulent device  or  contrivance,  defrauding  or  attempting  to  defraud  Her 
Majesty,  or  any  person  authorized  to  receive  the  same,  of  any  money  or 
gold  payable  or  reserved  by  such  Miner's  Right,  license,  or  lease  ;  or  con- 
cealing or  making  any  false  statement  as  to  the  amount  of  any  gold  pro- 
cured by  him  ;  or  falsifying  any  accounts  with  a  fraudulent  intent. 

P.  Fine  or  impr.,  with  or  without  h.  1.,  or  both. 

M.  Id.^  s,  30.  Bail  comp, — (3)  Any  officer  or  servant  of  such  holder, 
or  any  other  person  whatsoever,  knowingly  being  concerned  in  such  fraud 
or  attempted  fraud,  whether  with  or  without  the  knowledge  or  concurrence 
of  such  holder. 

P.  The  same. 

GUNPOWDER. 
See  23  Vic,  No.  6. 

3f.  18  Fic,  No.  21,  8, 1.  Bail  comp. — Any  person  shipping  or  causing 
to  be  shipped  on  board  of,  or  delivering  or  causing  to  be  delivered  from, 
any  vessel  in  any  port  or  place  in  the  Colony,  any  gunpowder  or  other 
explosive  material,  or  vitriol  or  other  such  mineral  acid,  without  a  special 
notification  thereof  to  the  Collector  or  other  principal  officer  of  the  Customs 
at  or  nearest  to  such  port  or  place,  or  without  a  plain  and  durable  brand 
or  superscription  on  the  package  containing  the  same,  showing  that  gun- 
powder or  some  other,  and  what,  explosive  material,  or  vitriol  or  other 
such  mineral  acid,  as  aforesaid,  is  therein  contained,  and  also  showing  the 
quantity  thereof; 

or. 

Any  person  in  charge  of  any  vessel,  knowingly  receiving  on  board,  or 
permitting  to  be  landed,  any  gunpowder  or  other  explosive  material,  or 
vitriol  or  other  mineral  acid,  as  aforesaid,  without  such  notification  and 
brand  or  superscription. 

P.  Fine  or  impr.,  at  the  discretion  of  the  Court. 

HABEAS  CORPUS. 

The  Writ  of  Habeas  Corpus  is  one  of  the  most  important  remedies 
which  a  Court  of  Common  Law  can  be  called  on  to  provide ;  it  is  adapted 
to  effect  the  great  object  enunciated  in  Magna  Charta,  that  no  man  ^^  shall 
be  taken  or  imprisoned  unless  by  lawful  judgment  of  his  peers,  or  by  the 
law  of  the  land." 

The  evasions  of  this  Common  Law  right  by  Charles  !•  gaye  rise  to  the 
statute  31  Car.  2,  c.  2. 
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It  enacts,  Ist.  That,  on  complaint  and  request  m  tvriting,  by  and  on 
behalf  of  any  person  committed  and  charged  with  any  crime,  (unletis  com- 
mitted for  treason  or  felony,  expressed  in  the  warrant ;  or  as  accessory,  or 
on  suspicion  of  being  accessory,  before  the  fact,  to  any  (murder  or)  felony  ; 
or  upon  suspicion  of  such,  plainly  expressed  in  the  warrant ;  or  unless  he  ' 
have  been  convicted  or  charged  in  execution  by  legal  process),  any  of 
the  Judges,  in  vacation,  upon  viewing  a  copy  of  the  warrant,  or  affidavit 
that  a  copy  is  denied,  shall,  unless  the  party  has  neglected  for  two  terms 
to  apply  to  any  Court  for  his  enlargement,  award  a  Habeas  Corpus  for 
such  prisoner,  returnable  immediately  before  himself  or  any  other  of  the 
Judges ;  and,  upon  the  return  made,  shall  discharge  the  party,  if  bailable, 
upon  giving  security  to  appear  and  answer  to  the  accusation  in  the  proper 
Court  of  judicature. 

2Dd.  lliat  such  writs  shall  be  endorsed  as  granted  in  pursuance  of  this 
Act,  and  signed  by  the  person  awarding  them. 

drd.  That  the  writ  shall  be  returned  and  the  prisoner  brought  up  within 
a  limited  time,  according  to  the  distance,  not  exceeding,  in  any  case, 
twenty  days. 

4.  That  officers  and  keepers  neglecting  to  make  due  returns,  or  not 
delivering  to  the  prisoner  or  his  agent,  within  six  hours  after  demand,  a 
copy  of  the  warrant  of  commitment,  or  shifting  the  custody  of  the  prisoner 
from  one  to  another,  without  sufficient  reason  or  authority  specified  in  the 
Act,  shall,  for  the  first  offence,  forfeit  £100,  and  for  the  second  offence, 
£2()0,  to  the  party  aggrieved,  and  be  disabled  to  hold  their  office. 

5th.  That  no  person,  once  delivered  by  Habeas  CorpttSy  shall  be  re- 
eommitted  for  the  same  offence,  on  penalty  of  £500. 

6th.  That  every  person  committed  for  treason  or  felony  shall,  if  he 
require  it,  the  first  week  of  the  next  term,  or  the  first  day  of  the  next 
Beaaion  of  Oyer  and  Terminer,  be  indicted  in  that  term  or  session,  or  else  be 
admitted  to  bail,  unless  the  King's  witnesRcs  cannot  be  produced  at  that 
time ;  and,  if  acquitted,  or  if  not  indicted  and  tried  in  the  second  term 
or  aeeaaooj  he  sbiall  be  discharged  from  imprisonment  for  such  imputed 
offisncB. 

This  is  the  substance  of  this  great  and  important  statute,  which,  it  may 
be  observed,  extends  to  the  case  of  commitments  for  such  criminal  charges 
as  can  produce  no  inconvenience  to  public  justice  by  a  temporary  enlarge- 
ment of  the  prisoner :  all  other  cases  of  unjust  imprisonment  being  left  to 
the  Habeas  Corpus  at  Common  Law.  But  even  on  suits  at  Common  Law, 
it  is  now  expected  by  the  Court,  agreeably  to  ancient  precedent  and  the 
spirit  of  the  Act  of  Parliament,  that  the  writ  should  be  immediately 
obeyed  ;  otherwise  an  attachment  will  issue. 

Aa  the  statute  31  Car.  2,  c.  2,  ^'  extends  only  to  cases  of  commitment  or 
detainer  for  criminal  or  supposed  criminal  matters,''  it  was  thought  proper, 
in  the  year  1816,  to  extend  its  remedies  to  all  other  miscellaneous  causes 
of  confinement.  Accordingly,  by  statute  56  G.  III.,  c.  100,  entitled, 
^  An  Act  for  more  effectually  securing  the  liberty  of  the  subject,"  it  was 
enacted,  that  when  any  person  shall  be  confined,  or  restrained  of  his  or  her 
liberty,  (otherwise  than  for  some  criminal  or  supposed  criminal  matter), 
any  one  of  the  Judges  may,  in  vacation  time,  award  the  writ,  if  upon 
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affidavit,  or  affirmation  (in  cases  where,  by  law,  an  affirmation  is  allowed), 
probable  and  reasonable  ground  for  it  shall  appear.  The  writ  is  to  be 
returnable  immediately  before  the  Judge  who  awards  it,  or  any  other 
Judge  of  the  same  Court ;  or,  if  issued  so  late  in  the  vacation  as  to  make 
it  not  conveniently  returnable  in  the  same  vacation,  it  may  then  be  made 
retamabk  in  Court  on  a  certain  day  in  the  next  term. 

Although  the  return  upon  the  face  of  it  be  good  and  sufficient,  the 
truth  of  it  may  be  questioned,  and  the  facts  examined  on  affidavit  or 
affirmation. 

The  Courts  may  award  this  writ  also  in  term  time,  returnable,  if  con- 
venient, in  the  next  vacation,  before  any  Judge  of  the  respective  Court ; 
and  in  all  these  cases,  disobedience  to  the  writ  may  be  punished  as  con- 
tempt of  Court. 

It  may  be  observed  that  the  writ  of  Hah,  Corp,  ad  subjiciendum^  to 
which  the  above  statutes  mainly  refer,  and  to  which  we  are  now  confining 
our  attention,  is  one  only, — though  by  far  the  most  important,— of  a  large 
class  of  nvTits  of  Habeas  Corpus.  The  object  being,  as  already  indicated, 
to  effect  deliverance  from  illegal  confinement,  it  commands  the  party 
detaining  the  prisoner  to  produce  his  body,  with  the  true  statement  of  the 
time  of  his  caption  and  the  cause  of  his  detention.  {Ex  parte  Child,  15 
C.  B.,  238).  The  writ  is  granted  on  motion  out  of  any  one  of  the 
Supreme  Courts  of  Common  Law,  wherever  probable  and  sufficient  ground 
has  been  assigned  for  the  interposition  of  its  authority,  {Hohhouse's  Case^ 
3  B.  &  Aid.,  420 ;  Ex  parte  Bradbury,  14  C.  B.,  15),  and  lies  to  any  part 
of  the  Queen's  dominions ;  for  the  Sovereign,  it  has  been  said,  ought  to 
have  account  why  any  of  her  subjects  are  imprisoned. 

The  rule  for  a  Habeas  Corpus  v^  sometimes  made  absolute  in  the  first 
instance.  The  return  to  the  writ  is  made  by  producing  the  prisoner,  and 
setting  forth  the  grounds  and  proceedings  upon  which  he  is  in  custody. 
If  the  return  is  deemed  to  present  sufficient  matter  in  justification  of  the 
prisoner's  detention,  he  is  remanded  to  his  former  custody ;  if  insufficient, 
he  is  discharged  therefrom.  {R,  v.  Douglas^  3  Q.  B.,  625;  Hammond's 
Case,  9  Q.  B.,  92).  The  return  cannot  be  traversed,  (Comer  Cr.  Off.  Pr., 
116),  nor  need  it  be  verified  by  affidavit,  (Per  Jervis,  C.  J.,  in  re  Hake* 
well,  12  C.  B.,  228) ;  but  its  validity  is  determined  upon  argument  on  the 
day  of  return,  though  sometimes  new  matter  is  allowed  to  be  introduced 
to  guide  the  discretion  of  the  Court.  {R,  v.  Egglinton,  2  £.  &  B.,  707). 
A  writ  of  Habeas  Corpus  will  indeed  sometimes  be  quashed,  on  the  ground 
of  irregularity  or  fraud,  but  not  for  matter  that  could  have  been  properly 
returned  to  it.  {Cams  Wilson^s  Case,  7  Q.  B.,  984).  A  warrant  of  com- 
mitment being  bad,  a  second  warrant  was  allowed  to  be  substituted  for  it 
as  the  return  to  a  Habeas  Corpus.  (Ex  parte  Smith,  27  L.  J.  M.  C,  186). 

HARBOUR  AND  PILOTAGE. 

22  Vic,  No.  4 ;  14  Vic,  No.  37  ;  14  Vic,  No.  15 ;  11  Vic,  No.  15; 
9  Vic,  No.  13 ;  13  Vic,  No.  30 ;  16  Vic,  No.  8;  7  Vic,  No.  12  ;  7  Vic, 
No.  9 ;  6  Vic,  No.  10;  4  Vic,  No.  4;  7  W.  IV.,  No.  2;  6  W.  IV.,  No.  7; 
3  W.  IV.,  No.  6 ;  and  6  G.  IV.,  No.  10. 
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HARD  LABOUR. 

See  "  Escape,"  "  Felons  Absconding,"  "  Lock-up,"  "  Prisoner." 

15  Vic,  No.  5,  fl.  1,  enacts.  That  when  any  male  offender  shall  here- 
after be  convicted  in  any  Court  of  competent  jurisdiction  in  New  South 
Wales,  or  before  any  Justice  or  Justices  of  the  Peace,  of  any  offence  now 
or  hereafter  punishable  by  law  with  imprisonment  in  any  gaol  or  house  of 
correction,  with  hard  labour,  it  shall  be  lawful  for  such  Court,  Justice,  or 
Justices,  at  discretion,  either  to  sentence  such  offender  to  imprisonment  in 
any  gaol  or  house  of  correction,  with  hard  labour,  for  such  term  as  by  law 
in  that  behalf  provided,  or,  in  lieu  thereof,  to  award  and  direct  that  he  be 
kept  to  hard  labour  on  the  roads  or  other  public  works  of  the  Colony,  for 
such  term  as  the  said  Court,  Justice,  or  Justices  shall  think  fit,  not  being 
more  in  any  case  than  the  term  of  imprisonment  fixed  by  law  for  such 
offence. 

By  s.  2,  It  shall  be  lawiul  for  the  Governor  to  keep  any  male  offender 
who  shall  have  been  sentenced  as  aforesaid,  during  the  term  of  his  sen- 
tence, or  any  part  or  parts  thereof,  as  circumstances  may  render  expedient 
and  proper,  and  as  His  Excellency  shall  think  fit,  to  hard  labour  at  any 
place  or  places  which  shall  have  been  duly  appointed  as  a  place  or  places 
at  which  male  offenders  under  sentence  of  transportation,  or  under  sen- 
tence to  hard  labour  on  the  roads  or  other  public  works  in  lieu  of  trans- 
portation, shall  be  detained,  or  in  any  gaol  or  house  of  correction  in  the 
said  Colony.     And  see  17  Vic,  No.  15,  &nd, post,  "Prisoner." 

HAWKERS  (LICENSED). 

8.  13  Vic,  No,  36,  3,  2.  lOne  Jtistice\. — (1)  Any  person,  without 
having  first  obtained  a  license,  carrying  on  the  business  of  a  hawker  or 
pedlar  in  any  place  within  the  Colony,  (v)  (w) 

(v)  Licenses  are  to  be  issued  on  the  second  Tuesday  in  March,  June,  September, 
and  December.  Notice,  in  writing,  of  the  intended  application  for  such  license  to 
be  sent  to  the  Clerk  of  Petty  Sessions  of  such  police  district  on  or  before  the 
third  Tuesday  in  the  month  previous ;  certificates  of  good  character  from  at  least 
two  known  and  respectable  inhabitants  of  the  district  to  be  produced  to  Justices 
assembled  to  issue  licenses ;  the  applicant  to  enter  into  a  recognizance  before  Jus- 
tices, or  any  two  of  them,  with  two  approved  sureties,  each  in  £20.  For  Forms 
dT  License,  Notice,  and  Recognizance,  see  the  Schedule  to  the  Act.  Fee  for 
personal  license  is  £1, — for  license  to  hawk  with  vehicles,  £2, — for  the  ^ear,  or 
sach  smaller  sum  as  may  be  proportioaed  to  the  time  the  same  shall  be  m  force. 
No  lioenae  is  of  any  force  until  the  fee  is  paid.  Licenses  continue  in  force  till 
December  31st ;  they  are  onlv  available  in  the  police  district  for  which  they  are 
granted.  (S.  11).  Any  constable  ma^  seize  and  detain  any  unlicensed  person  car- 
rying on  the  business  of  a  hawker.  (S.  13). 

16  Tic,  No.  4,  s.  1,  excludes  Books,  printed  Pamphlets,  Periodicals,  or  other 
printed  Publications,  from  the  provisions  of  the  above  Act.  (13  Vic,  No.  36). 

(w)  Definition  of  Hawker']. — The  selling  or  offering  for  sale  goods  carried  about 
on  the  person,  or  on  any  animal,  or  in  any  conveyance,  whether  by  land  or  water, 
in  any  city,  town,  street,  road,  or  place  within  the  Colony,  is  carrying  on  business 
as  a  hawker.  (S.  23).  The  Act  does  not  extend  to  selling  any  printed  newspapers, 
any  fish,  fruit,  water,  fuel,  milk,  vegetables,  or  victuals  of  any  kind,  or  ag^ricul- 
toral  produce,  or  to  the  selling  of  any  goods  by  the  maker  thereof,  or  his  children 
or  servants  residing  with  him,  in  any  city,  town,  street,  road,  or  place,  or  at  any 
sale  at  any  duly  established  market  or  fair,  or  in  any  house  or  shop  occupied  by 
the  person  selhng,  &c. 
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P.  Fine  not  exc.  £20 :  to  be  recovered  by  distress ;  in  default  of  distress, 
impr.  not  exc.  14  days  where  penalty  is  not  more  than  £5  ;  and  not  exc. 
3  cal.  m.  where  penalty  is  of  greater  amount.  (13  Vic,  No.  36,  p.  25  ;  11 
&  12  Vic,  c  43,  ss.  19  &  22).    The  former  procedure  is  given  in  Note  (x). 

N.B. — Any  person  carrying  on  such  business  shall  be  deemed  to  be  unit- 
censed^  unless  he  shall  prove  to  the  contrary  by  the  production  of  his  license, 
or  otherwise,  (S.  2). 

&  Id.,  s  14.  \^Two  Justices'], — (2)  Person  licensed  not  having  his 
pack,  bag,  dray,  &c.,  marked  conspicuously  with  the  words  "  Licensed 
Hawker,"  together  with  his  name  in  full  length,  and  the  number  of  his 
license,  and  also  the  name  or  names  of  the  police  districts  for  which  he  is 
licensed. 

P.  Fine  not  exc.  £10  :  to  be  recovered  as  offence  (1).  With  regard  to 
witnesses,  see  Note  (y). 

S,  Id. J  s.  15.  \^Two  Justices], — (3)  Persons  not  licensed  writing,  paint- 
ing, or  printing,  or  causing  to  be  written,  &c.,  or  keeping  or  continuing 
written,  &c.,  upon  packs,  &c.,  the  words  "  Licensed  Hawker,"  or  any  other 
words  to  such  eflfect. 

P.  Fine  not  exc  £10  :  to  be  recovered  as  offence  (1). 

S.  Id.,  s,  16.  [Tu>o  Justices], — (4)  Any  licensed  hawker  or  pedlar 
neglecting  or  refusing  to  produce  and  show  license  to  any  Justice  or  con- 
stable, or  to  any  person  to  whom  within  24  hours  previously  he  shall  have 


(x)  Procedure,  Recovery  of  Fines,  Jfc] — No  conviction  shall  take  place  unless 
within  three  calendar  months  after  the  commission  of  the  offence  complained  of. 
(S.  2-5).  The  information  to  he  in  writing;  but  proceedings  hy  summons  may 
be  had  without  a  formal  information  being  exhibited,  provided  that  in  every  such 
summons  the  nature  of  the  complaint  be  succinctly  stated.  Appeal  is  allowed, 
(s.  28) :  see  **  Appeal/'  p.  7.  It  has  been  thought  advisable  to  give  the  mode  of 
recovery  of  penalties,  and  their  distribution,  prescribed  by  this  section,  (s.  25), 
although,  as  far  as  the  provisions  of  Jervis's  Act  can  be  applied,  thev  ought  to  be 
followed.  See  ss.  19  A  22  of  11  A  12  Vic.  c.  43.  On  non-payment  of  penalty  and 
costs,  distress  warrant  to  issue  at  any  time  not  more  than  fourteen  days  from  date 
of  conviction,  returnable  on  some  day  to  be  inserted  in  the  warrant,  not  beme 
more  than  fourteen  days  from  the  date  thereof  authorizing  a  levy  for  fine  ana 
costs,  and  os.  for  such  distress;  '*  and  the  goods  forthwith  to  seize  and  carry  to  the 
nearest  Police  Office ;  and  the  goods  so  seized  shall  be  sold  at  12  o'clock  on  the 
third  day  after  the  same  shall  have  been  carried  to  the  Police  Office,  unless  the 
full  amount  of  the  penalty  and  costs  be  sooner  paid  ;  and  the  surplus,  if  any  shall 
remain  after  the  payment  of  such  penalty  and  costs,  shall  be  paid  to  the  person 
so  convicted,  if  demanded  within  3  cal.  months;  and,  if  not  so  demanded,  shall  be 
paid  to  the  Colonial  Treasurer,  (fee. ; "  and,  if  sufficient  goods  cannot  be  found  before 
the  return  day  of  the  said  warrant,  whereon  to  levv  for  the  said  penalty  and  costs, 
on  the  same  being  certified  by  writing  on  the  back  of  such  warrant  under  ihe 
hand  of  the  person  appointed  to  execute  the  same,  the  offender  to  be  committed 
for  not  exc.  14  days  where  penalty  is  not  more  than  £5,  and  not  exc.  3  cal.  months 
where  penalty  shall  be  of  greater  amount, — the  term  of  imprisonment  to  be  com- 
puted from  time  of  arrest  only. 

(t)  Witness']. — By  s.  27,  Any  person  having  been  subpoenaed  raccording  to  the 
Act),  and  not  attending  at  the  time  and  place  mentioned  in  his  subpoena,  without 
reasonable  cause,  or  having  attended  there  and  refusing  to  be  sworn  or  to  affirm, 
or  refusing  to  answer  any  legal  questions  that  may  be  put  to  him,  without  alleging 
for  such  refusal  a  sufficient  excuse,  to  be  then  allowed  by  the  Justices  bearing  the 
cn<ie.  is  liable  to  be  fined  not  exc  £20.  See  11  ds  12  Vic,  c  43,  s.  7,  and  the  Note 
to  *•  Witness,"  post. 
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sold  or  offisred  for  sale  any  goods,  upon  demand  thereof  by  snch  Jus- 
tice, &c. 

P.  Fine  not  exc.  £10 :  to  be  recovered  as  offence  (1). 

S.  Id,j  8,  18.  [7\ro  Justices'], — (5)  Person  having  obtained  any  such 
license,  and  having  in  his  possession  or  on  his  cart,  &c.,  any  fermented  or 
spirituous  liquors. 

P.  Fine  not  exc.  £20  :  to  be  recovered  as  offence  (1). 

S.  IS  Vic. J  No.  36,  5. 19.  [Two  Justices'j. — (6)  Any  hawker  or  pedlar 
carrying,  contrary  to  the  provisions  of  this  Act,  fermented  or  spirituous 
liquors,  (z) 

P.  Fine  not  exc.  £30,  or,  at  discretion,  impr.  with  h.  1.  in  nearest  gaol  for 
not  exc.  6  cal.  m. ;  if  fine  adjudged,  it  is  to  be  recovered  as  offence  (1).  (a) 

(z)  Search  Warrant'}.  —  By  8.  19,  In  case  any  person  shall  have  reasonable 
ground  for  suspecting  that  any  hawker  or  pedlar  is  carryinfl^  fermented  or  spiri- 
tuous  liquors,  contrary  to  the  provisions  of  this  Act,  or  otherwise  offending  against 
the  same,  it  shall  be  lawful  for  such  person  to  make  oath  before  any  Justice  of  the 
Peace,  at  his  private  residence  or  elsewhere,  of  the  circumstances,  and,  if  it  shall 
appear  to  such  Justice  that  reasonable  ground  for  suspicion  exists,  it  shall  be 
lawful  for  such  Justice  to  grant  a  warrant,  authorizing  such  person  to  examine 
and  search  the  person,  packs,  baggage,  boxes,  trunks,  oases,  carts,  drays,  waggons, 
boats,  or  other  vehicle  or  conveyance,  of  such  hawker  or  pedlar  therein  named  or 
described,— such  warrant  to  remain  in  force  for  such  time  as  shall  be  therein  men- 
tioned ;  and  it  shall  also  be  lawful  for  any  Justice  of  the  Peace,  Constable,  or 
other  Peace  Officer,  having  reasonable  ground  of  suspicion  as  aforesaid,  to  examine 
and  search  the  person,  packs,  &o.,  or  other  vehicles,  <fec.,  of  any  such  licensed 
hawker  or  pedlar,  witliout  a  warrant  for  such  purpose  ;  and  upon  any  such  person 
authorized  by  warrant  as  aforesaid,  or  any  such  Justice  of  the  Peace,  Constable, 
or  other  Pbace  Officer,  finding  any  such  fermented  or  spirituous  liquors  carried 
contraiy  to  law,  to  seize  the  same ;  and  such  hawker  or  pedlar,  upon  conviction  of 
such  offence,  in  a  summary  way,  before  any  two  or  more  Justices  of  the  Peace 
sitdng  in  Petty  Sessions,  shall  forfeit  and  pay  a  sum  not  exceeding  thirty  pounds, 
or  be  confined  to  hard  labour  in  the  nearest  common  gaol  for  any  period  not  ex- 
ceeding six  calendar  months,  at  the  discretion  of  such  Justices ;  and  it  shall  be 
lawful  for  the  Justices  in  Petty  Ressions  before  whom  any  such  conviction  takes 
place,  to  order  such  fermented  and  spirituous  liquors  so  seized  to  be  sold  by 
auction,  by  any  Chief  Constable  or  licensed  auctioneer,  at  any  place  the  said  Jus- 
tices may  appoint ;  and,  after  deducting  the  expenses  of  such  sale,  the  proceeds 
thereof  shall  be  paid — one-half  to  the  prosecutor,  and  the  other  half  to  H.  M. 

(a)  Seizure  of  Spirituous  Liquor s^.-^Sec.  20  enacts  that  "  Any  Justice,  Con- 
stable, or  other  Peace  Officer,  (without  warrant),  may  seize  all  such  spirituous  and 
fermented  liquors  as  shall  be  hawked  and  conveyed  about,  or  exposed  to  sale  in 
any  street,  road,  footpath,  or  in  any  booth,  tent,  stall,  or  shed,  or  in  any  boat  or 
vessel,  or  any  other  place  whatever,  by  any  person  not  licensed  according  to  law 
to  sell  the  same  in  such  place ;  and  the  vessels  containing  the  same,  and  all  the 
vessels  and  utensils  used  for  drinking  or  measuring  the  same,  and  any  cart,  dray, 
or  other  carriage,  and  any  horse  or  other  animal,  employed  in  drawing  or  carrying 
the  same,  as  well  as  any  boat  or  vessel  used  in  the  conveyance  of  such  liquors  as 
aforesaid;**  and  any  one  or  more  Justices,  *'on  his  or  their  own  view,  or  if,  after 
due  inquiry  and  examination,  it  shall  appear  to  the  said  Justice  or  Justices  that 
such  liquors  were  hawked  and  conveyed  about  for  the  purpose  of  being  illegally 
sold  or  disposed  of  by  retail,'*  may  adjudge  the  said  liquors,  and  vessels,  ^.,  con- 
taining the  same,  and  any  cart,  &o.,  used  in  conveying  the  same,  to  be  condemned 
and  forfeited ;  and  the  same  shaU  be  sold,  and  appropriated  as  under  s.  19  :  Pro- 
vided that  in  all  cases  where  fermented  or  spirituous  liquors  shall  be  carried  from 
one  place  to  another,  the  burden  of  proving  that  such  fermented  or  spirituous 
liquors  were  not  so  carried  for  sale  or  exposure  for  sale,  shall  be  cast  upon  the 
\yxrtj  carrying  the  same.  (8.  20). 


144  THE    AUSTRALIAN    MAGISTRATE. 

/S  7(i.,  8.  21.  [^Two  Justices']. — (7)  Any  bawker  knowingly  dealing  in 
OT  selling  any  kind  of  smuggled  or  contraband  goods,  wares,  or  raerchan- 
dize,— or  knowingly  dealing  in,  vending,  or  selling  any  goods,  &c.,  frau- 
dulently or  dishonestly  procured,  either  by  hiraself,  or  through  others, 
with  his  privity  and  knowledge. 

P.  Fine,  all  penalties,  &c.,  to  which  he  is  legally  subject  for  such 
illicit  trafficking,  and  also  forfeiture  of  his  license ;  he  is  also  rendered 
incapable  of  obtaining  or  holding  a  license  for  the  future. 

S.  Id.j  s.  22.  {_Two  Justices], — (8)  Any  person  letting  out  or  hiring 
or  lending  any  license  granted  to  him  ; — or  trading  with  or  under  colour 
of  any  license  granted  unto  any  person  whatsoever,  or  of  any  license  in 
which  his  own  real  name  shall  not  be  inserted  as  the  name  of  the  li- 
censee. (Notes  (w)  (b) 

P.  Each  party  to  be  fined  £40,  and  licensee  to  forfeit  license,  and  to  be 
incapable  of  holding  a  license  for  the  future ;  fine  recoverable  as  offence  (1). 

M.  Id. J  8,17.  Bail  comp,  —  Any  person  forging  or  counterfeiting 
license ;— or  travelling  with,  producing,  or  showing,  with  intent  to  use 
the  same  as  a  genuine  instrument,  such  forged  or  counterfeited  license  to 
any  person  entitled  under  this  Act  to  demand  the  production  of  such 
license. 

P.  H.  1.  on  roads  not  exc.  6  cal.  m. 

HOUSE-BREAKING,  (c) 
See  "  Burglary,"  "  Larceny." 
F.  7  4rS  G.  IV.,  c,  29,  s.  12.    Bail  disc— {I)    Breaking  and  entering 


(b)  Decision'}. — A  person  sending  his  own  goods,  &c.,  to  a  town  not  his  resi- 
dence, and  there  selling  them,  would  seem  to  be  liable  to  the  penalty  for  trading 
without  a  hawker's  license.  (Dean  v.  Kin^,  4  H.  <&  A.,  517).  An  auctioneer,  in 
like  manner,  sending  and  selling  his  own  goods,  is  liable.  (B.  v.  Turnerf  4  B.  ^ 
A.,  510). 

(c)  Stealing  in  a  Dwelling-house  and  House-breaking']. — As  regards  the  offence 
of  stealing  in  a  dwelling-house,  care  is  to  be  taken  to  distinguish  according  as 
the  value  of  the  chattel  stolen  is  or  is  not  below  £5  in  amount  (see  s.  12  of  7  <&  8 
Q.  lY.,  c.  29), — in  the  former  of  which  cases  it  is  punishable  merely  as  a  simple 
larceny, — or  as  the  stealing  is  accompanied  or  not  by  any  menace  or  threat,  putting 
any  person  being  in  such  dwelling-house  in  bodily  fear;  (see  1  Vic,  c.  80,  s.  o, 
and  R.  v.  Etherington^  2  Leach  C.  C.,  671) ;  either  of  these  two  latter  offences  is, 
howeyer,  justly  regarded  by  our  law  as  a  crime  of  less  enormity  than  that  of 
breaking  into  a  dwelling-house,  and  stealing  therein ;  and,  a  fortiori^  than  that  of 
breaking  into  a  dwelling-house  by  night  with  intent  to  commit  felony.  In  order 
to  ensure  a  conviction  for  the  offence  of  stealing  in  a  dwelling-house  to  the  value 
of  £5,  it  is  necessary  to  establish  in  evidence, — 1,  the  larceny  ;  2,  that  the  value 
of  the  thing  taken  reached  the  statutory  limit ;  3,  that  the  larceny  was  committed 
within  the  dwelling-house  of  the  prosecutor  or  some  other  person,  {R.  v.  Doicden, 
2  Mood.  C  C,  285),  and  that  the  chattel  stolen  was  **  under  the  protection  of  the 
dwelling-house."  (See  R.  v.  Carroll^  1  Mood.  C.  C,  89).  As  to  the  meaning  of 
the  words  **  dwelling-house,**  and  of  the  terms  **  breaking  and  entering,"  the  reader 
is  referred  to  title  ** Burglary;*'  it  will  suffice,  therefore,  here,  to  notice  that  the 
breaking  of  a  house  in  the  day-time  must  be  accompanied  with  some  actual  lar- 
ceny,  (R.  v.  Amiert  6  C.  &  P.,  344),  in  order  to  constitute  the  offence  technically 
known  as  house-breaking.  The  breaking  and  entering  a  dwelling-house  in  the 
day-time,  with  intent  to  steal  therein,  is,  however.  Indictable  as  a  misdemeanor  at 
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«  dwelliDg-hoase,  (or  a  building  within  the  same  curtilage,  with  a  com- 
munication between  them,  a.  ]  3),  and  stealing  therein. 

P.  Tr.  15 — 10  yrs. ;  or  (if  male)  h.  1.  on  roads  10 — 5  yrs. ;  or  impr. 
not  exc.  3  yrs.,  h.  1.  and  s.  c.  (1  Vic,  c.  90,  s.  1). 

F,  Id.,  8.  14.  Bail  diso. — (2)  The  like,  a  building  within  the  curtilage, 
but  no  communication  between  them. 

P.  The  same. 

F.  Id.j  8. 15.  Bail  disc. — (3)  Breaking  and  entering  any  shop,  ware- 
house, or  counting-house,  and  stealing  therein  any  chattel,  money,  or 
valuable  security. 

P.  The  same'  (1  Vic,  c  90,  s.  2,  adopted  by  2  Vic,  No.  10). 

J/.  16  Vic. J  No.  17,  5.  1.  Bail  disc. — (4)  Any  person  found  by  night 
armed  with  any  dangerous  or  offensive  weapon  or  instrument  whatsoever, 
with  intent  to  break  or  enter  into  any  dwelling-house  or  other  building 
whatsoever,  and  to  commit  any  felony  therein. 

P.  Impr.,  with  or  without  h.  1.,  for  not  exc.  3  yrs. 

F,  Id.  Bail  disc. — (5)  Any  person  found  by  night,  having  in  his 
possession  without  lawful  excuse,  (proof  of  which  to  lie  on  him),  any 
pick-lock,  key,  crow,  jack,  bit,  or  other  implement  of  house-breaking,  not 
necessarily  with  intent  to  commit  a  felony.  (See  R.  v.  Bailey,  1  Dearsl., 
C.  C,  244  ;  23  L.  J.  M.  C,  13). 

P.  The  same. 

F.  Id.  Bail  disc. — (6)  Any  person  found  by  night  having  his  face 
blackened,  or  otherwise  disguised,  with  intent  to  commit  any  felony. 

P.  The  same. 

F,  Id.  Bail  disc.^^7^  Any  person  found  by  night  in  any  dwelling- 
house  or  other  building  whatsoever,  with  intent  lo  commit  any  felony. 

P.  The  same. 

Mem. — 071  a  subsequent  conviction  for  these  four  last  offences,  after  a 
previous  conviction  for  a  felony  or  such  offence,  to  he  liable  to  transporta- 
tion for  not  less  than  7  yrs.,  and  not  exc.  10  yrs.,  or  impr.,  with  or  with- 
out h.  /.,  not  exc.  3  yrs.  (S.  2).  Night-time  is  the  same  as  in  Burglary, 
(s.  13).  See  **  Burglary."  By  s.  13,  these  provisions  do  not  repeal  Vagrant 
Act,  15  Vic,  No.  4. 

F,  3  W.  /F.,  xVb.  3,  8.  13.  Bail  disc. — (8)  Any  person  concealing  or 
receiving  any  goods,  chattels,  mooey,  bill,  note,  or  effects  whatsoever  that 
shall  have  been  feloniously  stolen  by  means  of  force,  or  putting  in  bodily 
fear,  from  the  persou,  or  from  the  dwelling-house  of  another  person, 
knowing  the  same  to  have  been  so  stolen. 

Common  Law.  {R.  v.  Lawet,  1  C.  &  K.,  62).  R.  v.  M'Pherson,  (26  L.  J.  M.  C, 
134),  decides  that  on  an  indictment  charging  a  person  with  breaking  and  entering 
a  boose,  and  stealing  certain  specified  chattels,  he  cannot,  though  he  broke 
into  the  house  with  an  intent  to  steal  whatever  he  might  find,  be  convicted  of 
breaking  and  entering  the  house,  and  attempting  to  steal,  (under  16  Vic,  No.  18, 
a.  9),  if  the  chattels  in  question  had  been  removed  from  the  house  before  the  pri- 
•oner  went  to  it.  Cockburn,  C.  J. :  An  attempt  to  commit  an  offence  is  clearly 
diatin^oishable  from  an  intent  or  intention  to  commit  it.  The  attempt  must  be 
the  talking  some  step  towards  the  offence,  so  that,  if  it  had  succeeded,  the  whole 
offence  would  have  been  committed.  The  party  might  have  been  convicted  of  the 
Attempt  on  this  indictment,  had  the  things  which  ho  is  alleged  to  have  attempted 
to  steal  been  in  the  house  at  the  time. 
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P.  Tr.  life;  or  (if  male)  h.  1.  on  roads  15 — 7  yrs. 

F,  Id.j  5.  13.  Bail  disc, — (9)  Any  person  receiving,  harboaring,  or 
concealing  any  Huch  robber  or  house-breaker,  knowing  him  to  have  com- 
mitted huch  felony. 

P.  Death. 

M.  at  Com,  Law.  Bail  disc. — (10)  Breaking  «r  entering  a  house,  shop^ 
&c.,  in  the  day-time,  with  intent  to  steal,  but  no  larceny  committed. 

P.  Fine  or  impr.,  or  both. 

HUSBAND  AND  WIFE. 

See  "  Evidence,"  "  Witness." 

IMMIGRANTS. 

8,  IS  Vic.y  No,  29,  s,  9.  [^Two  Justices'],  —  Any  person  employing, 
retaining,  harbouring,  or  concealing  any  immigrant  of  any  of  the  classes 
or  descriptions  mentioned  in  the  said  recited  Act,  (16  Vic,  No.  42),  who 
shall  not  have  re-paid  or  procured  to  be  re-paid  the  amount  due  for  his 
passage-money,  and  shall  not  have  taken  service  with  an  employer  who 
shall  have  paid  or  secured  payment  thereof  to  the  said  Immigration 
Agent. 

P.  Fine  of  the  amount  of  passage  money  due,  to  be  paid  to  Immi- 
gration Agent :  to  be  recovered  either  by  distress,  (s.  19  of  11  &  12  Vic, 
c.  43),  or  according  to  the  procedure  of  5  W.  IV.,  No.  22.  (See,  ante, 
"  Abattoir,"  (Note  a),  and,  post,  ex  parte  Cockburn,  Part  III.) 

N.B. — The  fine  shall  not  be  awarded,  if  defendant  can  prove  that  lie 
has  not  been  guilty  of  undue  negligence, 

IMPOUNDING   ACT. 
8.  19  Vic,  No,  36,  5.  6.  (d)    [Two  Justices\  —  (1)   Any  poundkeeper 

(d)  19  Vic,  No.  36,  8.  1.  In  the  construction  of  this  Act,  the  term  "  cattle,**  or 
**  head  of  cattle,"  shall  include  horses,  mares,  geldings,  colts,  fillies,  asses,  mules, 
bulls,  cows,  oxen,  heifers,  steers,  and  calves ;  and  the  word  *'  sheep  *'  shall  include 
rams,  ewes,  sheep,  and  lambs. 

The  term  **  poundkeeper"  shall  include  any  person  who  may  have  the  autho- 
rized charge  of  any  pound,  whether  gazetted  or  not,  or  whether  he  shall  have  any 
other  office  or  designation  or  not. 

The  term  *'  Petty  Sessions  "  shall  refer  to  the  Justices  assembled  in  Petty  Ses- 
sions, at  a  Oourt  of  Petty  Sessions  holden  nearest  to  the  pound  respecting  which 
such  reference  shall  be  made,  or  place  whore  cattle  may  be  detained  instead  of 
being  impounded. 

The  term  "owner**  and  "occupier**  of  lands,  shall  include  any  occupant  of 
Grown  waste  lands  under  any  lease,  license,  or  other  proper  authority-;  and  any 
overseer  or  other  authorized  person  actinfi^  for  such  occupant. 

Appointment  and  Removal  of  Poundkeepers'],  —  By  s.  2,  The  Governor  shifl 
estaDlish  pounds ;  and,  by  s.  3,  The  majority  of  the  Justices  in  Petty  Sessions 
assembled  for  any  district  in  which  any  pound  is  situate,  shall  select  some  fit  and 
proper  person  to  be  poundkeeper ;  but  pounds  already  existing  are  continued. 

8. 4.  If  any  poundkeeper  shall  be  guilty  of  any  neglect  or  offence  under  this  Act, 
or  shall  not  perform  his  duties  to  tne  Justices'  satisfaction,  he  shall  be  remored; 
and  any  racancy  caused  by  xemoral  or  death,  or  resigrnation,  of  poundkeeper,  shall 
be  filled  in  the  same  manner  as  is  provided  for  the  appointment  of  poundkeeper, 
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not  keeping  np  and  maintaining  the  said  enclosares  (e)  in  proper  repair, 
or  knowingly  keeping  or  permitting  to  be  kept  any  cattle  infected  with 
any  contagious  disease,  in  the  same  enclosure  with  cattle  not  so  infected, 
or  not  keeping  the  said  pound  clean  and  in  good  order,  and  the  cattle 
which  shall  from  time  to  time  be  impounded  therein  supplied  with  a  suffi- 
ciency of  wholesome  food  and  water. 

P.  Fine  not  exc.  £5  :  to  be  levied  by  distress ;  in  default  of  distress, 
or,  iu  the  discretion  of  Justices,  without  ordering  any  distress,  impr.,  with 
or  without  h.  1.,  for  not  exc.  2  cal.  m.,  if  fine  and  costs  be  not  sooner  paid. 
(S.  35).  (f)  (11  &  12  Vic,  c.  43,  ss.  19,  22,  23). 

provided  that  the  order  for  such  removal  shall  be  made  by  a  majority  of  the 
Justices. 

And,  by  s.  5,  A  notification  of  the  appointment  or  removal  of  any  poundkeeper, 
or  the  establishment  or  abolition  of  any  pound,  shall  be  inserted  in  the  Govern- 
ment Guzette,  and  shall  be  deemed  to  be  evidence  that  such  pound  or  poundkeeper 
-has  been  legally  appointed,  removed,  established,  or  abolished. 

(b)  By  8.  6,  The  Governor  mav  advance  any  sum,  not  exceeding  £10,  for  the 
erection  of  one  pound  in  each  district  where  Petty  Sessions  shall  be  holden,  and 
every  such  pound  shall  be  kept  in  good  repair  by  the  keeper  at  his  proper  cost, 
and  delivered  up  at  the  termination  of  his  omce  in  the  like  order  as  received  by 
him,  to  such  persons  as  appointed  by  Justices ;  and  every  pound  shall  be  properly 
fenced  and  enclosed,  and  adapted,  as  far  as  mav  be,  for  keeping  cattle  infected  with 
contagious  disease  separate  from  those  in  health. 

Feet^  Damagti^  <fcl. — By  s.  8,  The  several  sums  authorized  by  this  Act  (s.  7), 
shall  be  deemed  to  be  full  satisfaction  as  pound  fees  to  such  poundkeeper  for  three 
days,  consisting  of  seventy-two  hours  next  after  the  time  of  impounding,  and  after 
that  time,  one-half  of  the  like  sum  for  every  additional  seventy -two  hours,  or  any 
part  thereof,  during  which  such  cattle  shall  remain  impounded ;  and,  s.  9,  These 
pound  fees  are  exclusive  of  fees  for  food,  giving  notice,  Ac. ;  and,  by  s.  10,  The 
Justices  sitting  in  the  nearest  Court  of  Petty  Sessions  may  fix  the  fees  to  be  charged 
for  the  sustenance  of  the  cattle  impounded,  and  may  also  appoint  and  fix  the  rates 
as  and  for  ordinary  damages  which  may  be  demanded  by  the  owner  or  occupier 
of  any  lands  for  the  trespass  of  any  cattle,  &c.,  thereon  ;  which  rates  shall  be  pro- 
portioned according  to  the  respective  descriptions  and  value  of  the  crops  or  g^ss 
on  the  lands  trespassed  on,  and  to  the  description  of  cattle,  ^.,  trespassing, 
according  to  the  Schedule  marked  A,  (see  Act),  subject  to  the  approval  of  the 
Qovemor ;  and  they  may  alter  and  amend  such  fees,  subject  as  aforesaid ;  and  such 
fees,  or  amended  fees,  being  notified  in  the  Government  Gazette^  may  be  charged 
and  recovered  respectively  as  aforesaid  :  Provided  that  no  provision  shall  be  made 
for  damage  on  cultivated  land  not  securely  enclosed,  to  a  greater  amount  than 
wonld  be  payable  if  committed  on  land  not  cultivated  :  Provided  further,  that,  if 
any  cattle,  &c.,  be  impounded  off  the  same  land  more  than  once  within  three  months, 
the  person  so  impounding  may  legally  claim  double  the  damages  so  fixed  as  afore- 
said ;  and,  if  any  such  cattle,  ^.,  be  impounded  three  or  more  times  within  six 
months  €rom  off  the  same  land,  such  person  so  impounding  may  legally  claim  three 
times  the  damages  so  fixed  as  aforesaid ;  and  every  provision  of  this  Act  shall 
apply  and  be  in  force  in  reference  to  such  double  or  treble  damages  as  if  the 
(MtunaiT  damages  alone  were  claimed. 

(f)  Recovery  of  Penaitie8\ — The  convicting  Justices  may  order  that  any  fine 
or  penalty  imposed,  and  not  paid  forthwith,  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender ;  or,  in  default  of  such  distress,  or  in  the  dis- 
cretion of  such  Justice  (<tc),  without  ordering  such  distress,  may  direct  that  the 
ftffiBtidff^  be  imprisoned  in  any  gaol  or  house  of  correction,  with  or  without  hard 
labour,  for  a  period  not  exceeding  two  calendar  months  if  the  penalty  shall  not 
exceed  ten  pounds ;  or  not  exceeding  four  cal.  months  if  the  penalty  be  above  ten 
pounds,  and  not  exceeding  twenty  pounds ;  or  not  exceeding  six  cal.  months  if  the 
penalty  be  above  twenty  ponnds, — ^unless  such  respective  penalties  and  costs  shall 
M  sooner  paid.  (8. 35). 
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S.  Id.,  5.  12.  ITwo  Justices], — (2)  Any  owner  or  occupier  of  land,  or 
other  authorized  person,  impoundinp:  any  cattle,  sheep,  goats,  or  swine,  in 
any  pound  or  place  not  authorized  by  this  Act,  or  in  any  manner  contrary 
to  the  directions  and  provisions  hereof,  (g) 

P.  Fine  not  exc.  £10  :  recoverable  as  offence  (1).  (Note  f) 

S.  Id.y  s.  13.  {Two  Justices] — (3)  Any  poundkeeper  neglecting  or 
refusing  to  produce  a  copy  of  this  Act,  or  the  pound-book,  for  the  inspec- 
tion of  any  Justice  or  member  of  the  police  force,  or  of  any  person  de- 
siring to  see  the  same,  upon  his  lawful  fee  for  the  same  being  first  paid, 
or  oflered  to  be  paid, — or  neglecting  to  make  any  lawful  entry  therein,  (h) 

P.  Fine  not  exc.  £5  :  recoverable  a-*  oflfence  (1).  (Note  f) 

8.  19  Vic.y  No.  36,  s.  13.  [Two  Justice^'].  —  (4)  Any  poundkeeper 
wilfully  delaying  to  make  any  entry,  or  knowingly  making  any  false 
entry,  in  the  pound-book, — or  wrongfully  erasing  or  destroying  any  entry 
previously  made  therein,  (h) 

P.  Fine  not  exc.  £20  :  to  be  levied  by  distress  ;  in  default  of  distre«^s, 
or,  in  the  discretion  of  Justices,  without  ordering  any  distress,  impr.,  with 
or  without  h.  1.,  for  not  exc.  2  cal.  m.  if  the  fine  does  not  exc.  £10 ;  not 
exc.  4  cal.  m.  if  fine  exc.  £10,  but  less  than  £20, — unless  penalties  and 
costs  be  sooner  paid.  (S.  35).  (Note  f) 

5.  Id.,  s.  14.  ITwo  Jtistices']. — (5)  Any  poundkeeper  failing  to  keep 
and  maintain  in  proper  repair,  on  some  conspicuous  part  of  said  pound,  a 
board  having  painted    thereon,  in   legible  white  characters   on  a  black 


(g)  All  cattle,  sheep,  goats,  or  swine  shall  be  sent  to  the  public  pound  nearest 
to  the  land  where  the  same  were  trespassing,  and  t!ie  person  impounding  them 
shall  specify,  in  a  written  memorandum,  to  the  poundkeeper  the  number  aud  kinds 
of  cattle,  &c.,  impounded,  and  the  name  of  the  owner  or  supposed  owner,— or 
otherwise  state  that  he  is  wholly  unknown  to  the  person  impounding, — ^the  place 
where  the  said  cattle,  &c.,  were  trespassing,  and  amount  of  damages  claimed  for 
the  traspass.  (S.  12). 

The  Justices  in  Petty  Sessions  assembled  may  assess  the  costs,  charges,  and 
expenses  attending  the  driving  of  any  cattle,  &c.,  to  pound  :  Provided  that  if  the 
owner  of  such  animals  so  trespassing  shall  he  dissatisfied  with  such  charges,  he 
may  apply  to  the  nearest  Court  of  Petty  Sessions,  which  shall  have  power  to 
summon  and  examine  on  oath,  in  a  summary  wav,  all  parties,  and  their  witnesses, 
and  to  assess  such  damages  as  shall  be  reasonable  and  fair ;  and  such  assessment 
shall  be  conclusive  between  such  parties  ;  and  such  Court  shall  have  power  to 
order  (if  necessary)  so  many  of  such  trespassing  animals  to  be  sold  as  shall  pay 
all  such  damages,  as  well  as  all  fees  due  to  the  poundkeeper.  (S.  11). 

(h)  Every  poundkeeper  shall  have  a  copy  of  this  Act,  and  shall  also  keep  a 
pound-book,  m  the  Form  in  the  Schedule  marked  B.  (see  Act) ;  and  shall  enter 
therein,  in  a  legible  hand,  the  particulars  of  all  cattle,  Ac.  impounded,  specifying 
the  day  and  hour  when,  and  cause  for  which,  and  person  by  whom,  the  same  were 
impounded, — the  time  and  mode  of  givinp  notice  of  the  said  impounding, — when 
and  in  what  manner  the  same  were  released,  by  whose  order,  and  to  whom  deli- 
vered,— the  particulars  of  all  sales,  and  of  the  proceeds  thereof ; — such  entries  to 
be  made  at  the  time  the  said  acts  were  done,  as  nearly  as  possible,  but  not  after 
any  dispute  shall  have  arisen  ;  and  a  copy  of  this  Act  and  of  the  said  pound-book 
shall,  once  in  every  month,  if  such  pound  be  not  more  than  twenty-five  miles  from 
a  Court  of  Petty  Sessions,  be  produced  before  the  nearest  Bench  of  Magistrates, 
and  shall  always  be  free  for  the  inspection  of  any  Justice  or  Police  Officer,  without 
charge,  and  of  any  other  person  on  payment  of  sixpence ;  and  said  poundkeeper 
shall  grant  extracts  from  said  pound-book  on  payment  of  one  shilling  for  not  more 
than  one  hundred  words,  and  for  any  subsequent  number  not  over  one  hundred, 
sixpence.  (S.  13). 
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ground,  a  table  of  all  the  fees  and  charges  he  is  authorized  by  this  Act 
to  demand  and  receive,  together  with  all  rates  of  damages  allowed  by 
authority  of  the  Justices  in  Petty  Sessions  as  aforesaid ;— or  neglecting 
to  make  any  alteration  therein  which  may  afterwards  become  necessary, 
within  a  reasonable  time ; — or  knowingly  painting  or  causing  to  be  painted 
any  false  statement  thereon. 

P.  Fine  £1  for  every  day  that  such  board  is  not  erected,  (unless  taken 
down  for  alteration  or  repair),  or  not  kept  in  repair,  or  a  lawful  alteration 
(after  a  reasonable  time)  be  not  made ;  or  5s.  for  every  day  that  he  shall 
knowingly  permit  any  false  statement  to  remain  on  said  board  :  to  be  levied 
by  distress ;  in  default  of  distress,  or^  in  the  discretion  of  Justices,  without 
ordering  any  distress,  impr.,  with  or  without  h.  1.,  for  not  exc.  2  cal  m.  if 
the  fine  does  not  exc.  £10;  for  not  exc.  4  cal.  m.  if  fine  exc.  £10,  but 
less  than  £20  ;  for  not  exc.  6  cal.  m.  if  fine  exc.  £20, — unless  such  penal- 
ties and  costs  be  sooner  paid.  (S.  35).  (Note  f) 

8,  Id.^  8.  21.  (i)    [^Two  JiLstices'\, — (6)    Any  poundkeeper  taking  or 


(i)  Poundkeeper' t  Dvty'\. — By  s.  15,  Every  poundkeeper  shall  receive  and  detain 
any  cattle,  Ac,  impounded,  and  shall  be  responsible  to  the  owners  for  loss  or 
damage  sustained  by^  the  wilful  act  or  neglect  of  such  poundkeeper,  or  his  ser- 
vants, but  not  otherwise ;  and  he  may  detain  all  cattle,  <fec.,  so  impounded  till  the 
som  for  which  the  same  were  impounded,  together  with  the  lawful  fees  and 
chargpes,  shall  be  paid  and  tendered,  or  till  he  shall  receive  the  written  order  of  the 
person  impoimding  soch  cattle  to  deliver  the  same,  on  payment  being  made  of  the 
lawful  fees,  ^.y  exclusive  of  damages ;  and,  by  s.  16,  Every  poundkeeper,  when- 
ever any  cattle,  Ac.,  shall  be  impounded  for  trespass,  shall  post  a  written  notice 
oo  the  gate  or  some  other  conspicuous  place,  settmg  forth  a  description  of  such 
cattle,  Ac. ;  and  such  notice  shiul  remain  till  snch  cattle  shall  have  been  claimed 
or  otherwise  disposed  of  in  due  course. 

By  s.  17,  Every  poundkeeper  shall  enter  in  a  book  the  brands  or  other  marks  of 
any  cattle,  Ac.,  belonging  to  any  person,  with  his  name  and  place  of  residence,  who 
may  see  fit  to  have  his  name  and  brands  thus  entered ;  and  for  such  entry  the  fee  of 
five  shillings  shall  be  paid  to  the  poundkeeper ;  and  it  shall  be  imperative  on  such 
poundkeeper  to  give  notice  to  such  person  if  any  cattle,  <fec.,  having  such  brands  be 
impoanded,  on  payment  of  same  fees  as  hereinafter  provided  in  case  the  owner  of 
anv  cattle  impounded  shall  be  known. 

by  s.  IS,  l^en  any  impounded  cattle,  Ac.,  shall  not  be  immediately  claimed  by 
the  owner,  or  some  one  in  his  behalf,  the  poundkeeper  shall,  within  twenty-four 
hours  after  the  same  are  impounded,  send  notice  in  writing  to  the  usual  place  of 
residence  of  the  owner,  if  known ;  or,  if  the  animals  have  any  registered  brands. 
to  the  person  so  registering,  or  to  his  agent,  provided  such  persons  live  within  ten 
miles  of  said  pound;  and  if  at  a  greater  distance,  such  notice  shall  be  sent  by  post ; 
and  shall  contain  the  same  particulars  as  are  to  be  given  to  the  poundkeeper 
by  the  person  impounding,  and  also  notice  of  the  time  when,  and  place  where,  the 
said  cattle,  Ac.,  will  be  sold,  if  not  sooner  released,  and  also  the  sum  of  money  for 
which  the  same  were  impounded ;  and  if  neither  owner  nor  agent  be  known,  and 
tiie  brands  be  not  registered,  the  like  notice  shall  be  posted  at  the  nearest  Court  of 
Petty  Sessions,  and  a  notice  in  the  Form  in  Schedule  C  (see  Act)  be  inserted  in  the 
next  Oovtmnunt  Crozette  published  after  twenty-four  hours  from  the  time  that  said 
cattle,  Ac.,  were  impounded,  in  which  the  same  can  possibly  be  inserted  ;  but,  when 
tiie  cattle  impounded  shall  consist  of  not  more  than  two  sheep,  goats,  swine,  or 
calves,  the  notice  affixed  on  the  pound  shall  be  sufficient :  provided  that  such  notice 
as  above-mentioned  shall  in  all  cases  be  sent  by  post,  if  re(|uired.  SS.  19  and  20 
pftivide  for  the  fees  payable  to  the  poundkeeper  for  sending  the  above  notices, 
tatd  for  the  securities  to  be  given  by  the  poundkeeper. 

Proe€edintt  he/ore  Sale']. — ^By  s.  22,  Where  any  impounded  cattle  shall  not  be 
released  within  seven  days  after  notice  has  been  delivered  or  left,  or  within  twen- 
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demanding  any  greater  sam  for  impounding  any  cattle,  &c.,  or  for  pound 
fees  or  fees  for  damage  or  sustenance,  or  for  doing  any  other  matter  or 
thing  than  such  poundkeeper  is  authorized  by  this  Act  or  the  Justices  in 
Petty  Sessions  assembled  ;•— or  failing  to  pay  to  the  person  impounding 
any  cattle,  &c.,  any  damages  received  from  the  owner  on  account  of  such 
impounding ;— or  neglecting  or  failing  to  provide  proper  and  sufficient 
sustenance  for  any  cattle,  &c.,  impounded,  or  to  take  due  care  thereof 
respectively  ;— or  riding  or  using  any  cattle,  &c. ;— or  failing  to  comply 
with,  or  offending  against,  any  of  the  provisions  of  this  Act ;  or  otherwise 
misconducting  himself  as  such  poundkeeper. 

P.  Fine  not  exc  £50,  and  to  be  removed  from  office  at  Justices'  dis- 
cretion ;  fine  recoverable  as  offence  (5). 

S,  Id,,  8.  23.  [7\i?o  Justices]. — (7)  Any  poundkeeper  or  clerk  of  Petty 
Sessions  failing  or  neglecting  to  do  and  perform  the  several  matters  di- 
rected by  8.  23  (k)  by  them  respectively  to  be  done  and  performed,  or 
any  of  them. 

P.  Fine  not  exc.  £5  for  every  such  offence  :  recoverable  as  offence  (1). 

S.  Id.j  s.  24.  [7\i?o  Justices \. — (8)  Any  person  offending  against  the 
provisions  of  section  24,  (l)  contrary  to  the  true  intent  and  meaning 
hereof. 

ty-one  days  after  notice  has  been  sent  by  post,  or  Inserted  in  the  Grovernment 
Gazette,  exclusiye  of  the  day  on  which  such  notice  shall  have  been  delivered  or 
sent  or  inserted,  the  poundkeeper  may  apply  to  a  Justice,  not  being  a  party  inter- 
ested, for  an  order  for  the  sale  of  the  said  cattle,  and  at  the  time  of  application 
shall  produce  and  show  to  the  said  Justice  the  pound-book  kept  by  him,  or  an 
extract  therefrom  applicable  to  the  case,  and  such  other  proof,  on  oath,  by  himself 
and  others  as  required,  that  he  has  complied  with  the  provisions  of  this  Act ;  and 
thereon  the  said  Justice,  if  satisfied  that  the  Act  has  been  complied  with,  may 
make  an  order  under  his  hand,  authorizing  the  sale  of  said  cattle,  or  otherwise 
shall  first  direct  such  acts  to  be  done  as  have  been  omitted,  and  suspend  the  order 
for  said  sale  till  a  future  day.  and  till  said  provisions  have  been  complied  with ; 
notice  of  which  suspension  and  future  time  of  sale  shall  be  given  bv  the  said 
poundkeeper  in  the  same  manner  as  is  provided  for  the  original  notice  of  impound- 
ing :  Provided  that  where  such  delay  and  suspension  of  sale  shall  be  necessary 
through  said  poundkeeper's  neglect,  the  costs  of  all  further  proceedings  and  no- 
tices, as  well  as  of  the  future  maintenance  of  said  cattle,  shall  be  borne  by  him. 

(k)  By  s.  23,  Evciy  poundkeeper  shall,  at  the  end  of  every  month,  furnish 
to  the  Clerk  of  Petty  Sessions  an  account,  in  writing,  in  the  Form  in  Sche- 
dule D,  (see  Act),  of  all  impounded  cattle  sold  during  the  previous  month  ;  and 
the  Clerk  shall  verify  the  same,  and  compare  the  entries  of  sales  with  the 
notices  thereof  required  by  the  Act,  and  cause  any  error  or  omission  to  be  rectified 
by  said  poundkeeper,  and  shall  forward  the  same,  with  a  certificate  of  the  correct- 
ness thereof,  to  the  Colonial  Treasurer ;  and  a  copy  of  such  account  shall  be  affixed 
in  the  Court  House  for  one  month,  for  general  information. 

(l)  By  s.  24,  All  sales  of  impounded  cattle  shall  take  place  on  the  tenth  day 
after  the  same  were  impounded,  in  all  cases  where  the  above«mentioned  notice  has 
been  delivered  or  left ;  and,  iii  all  other  cases,  on  the  twenty-fourth  day  after  such 
notice  shall  have  been  sent  by  post  or  inserted  in  the  Oovernment  Oazette,  unless 
such  days  shall  be  Sunday,  Christmas  Day,  or  Good  Friday,  and  then  on  the  follow- 
ing day ;  and  unless  the  sale  be  suspended  by  order  of  the  competent  Justice,  as 
above  mentioned,  and  then,  on  the  day  appointed  anew  by  him ;  and  all  such  sales 
shall  take  place  at  the  pound  where  the  cattle  were  impounded,  at  the  hour  of 
noon  ;  and  not  more  than  ten  sheep  or  goats,  or  five  pigs,  or  one  horse,  or  one  head 
of  other  cattle,  shall  be  put  up  in  one  lot ;  and  neither  the  person  who  impounded 
the  same,  nor  the  poundkeeper,  nor  his  surety,  nor  the  Justice  who  made  the  order 
for  sale,  shall  personally  or  by  anothei  purchase  said  cattle. 
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P.  Fine  £5  for  every  such  purchase  :  recoverable  as  offence  (5). 

8.  Id.,  8.  29.  {^Two  Justices']. — (9)  Any  person  rescuing,  or  inciting 
or  RSHistiug  any  person  to  rescue,  any  cattle,  &c.,  lawfully  seized  to  be 
impounded ;  or  breaking  down,  injuring,  or  destroying  any  pound  legally 

Application  of  Proceeds  of  Sale  not  releatetf]. — By  8.  25,  The  poondkeeper  is  to 
reoeiTe  the  pixK^seds  of  cattle  not  released,  and«  after  deducting  fees  and  damages, 
to  pay  balance  to  Colonial  IVeasorer.  If  not  claimed  in  two  years,  the  Qovemor 
to  direct  the  same  to  go  to  some  charitable  institution. 

Proceeding  on  complaint,  Jfc,  of  Penon  entitled  to  impound], — By  s.  26,  Any 
person  entitled  to  impound  may  send  cattle,  &c.,  found  trespassing  to  their  owner, 
or  his  overseer,  and  demand  payment  of  the  damage  done  according  to  such  rate, 
(see  s.  10) ;  and  thereon  such  owner,  or  his  overseer,  shall  and  is  hereby  required 
to  pay  the  same  as  and  for  a  satisfaction  of  the  said  trespass ;  and  if  the  owner, 
or  some  person  on  bis  behalf  will  not  pay  such  fixed  rate  of  damage  on  demand, 
the  party  aggrieved  by  such  trespass  may,  instead  of  impounding  the  cattle,  <fco., 
make  his  complaint  to  a  Justice,  who  shall  summon  the  owner  of  the  cattle,  <tc., 
^o  having  trespassed,  to  appear  before  the  Justices  in  nearest  Petty  Sessions 
assembled,  and  these  Justices  shall  determine  on  such  complaint ;  and,  on  proof 
that  such  cattle,  Ac.,  had  trespassed,  and  that  the  owner  had  neglected  or  refused 
to  pav  the  damages  claimed,  shall  order  and  award  that  such  damages  be  imme- 
diately paid ;  an4  in  default,  shall  issue  Uieir  warrant  to  levv  the  same,  together 
with  such  costs  as  shall  be  iust  and  reasonable.  [N.B. — This  appears  to  be  the 
meaning  of  thig  ungramwatical  sentence']. 

Where  amount  of  Damages  disputed  by  the  Owner  of  Cattle,  ^c] — By  s.  27,  In 
case  any  cattle,  Ac.,  be  impounded,  and  larger  damages  claimed  than  the  scale 
authorized  by  the  Justices  (s.  10)  as  for  orainary  damans,  and  the  owner  shall 
dispute  such  damages,  or  the  nature  of  the  trespass  committed,  or  deny  the  legality 
of  such  impounding,  then  such  owner  may  allow  such  cattle,  &c.,  to  remain  ip 
such  pound  till  the  case  be  decided  as  hereinafter  provided,  or  otherwise  pay  the 
damages  demanded,  with  tho  authorized  fees,  and  release  said  cattle,  Ac.,  giving 
at  the  same  time  notice  in  writing  to  the  poundkeeper  that  he  intends  to  appeal 
against  such  damages  or  impounding ;  and,  on  the  receipt  of  such  notice,  such 
poundkeeper  shall  not  pay  over  such  damages,  but  keep  the  same  in  his  possession 
till  the  Justices*  decision  thereon,  as  hereinafter  provided ;  and 

By  s.  28,  The  owner  of  cattle,  Ac.,  so  impounded,  where  the  impounding  or  d*' 
mages  shall  be  disputed,  may  make  his  complaint  to  any  Justice,  who  shall  summon 
the  person  complained  of  to  appear  before  the  nearest  Justices  sitting  in  Petty 
Sessions,  who  shtHl  summarily  inquire  into  and  determine  such  complaint ;  and,  on 
satisfactory  proof  of  such  trespass  and  of  the  injurv  done,  or  of  the  legality  of  the 
impounding,  respectively,  shall  order  and  award  that  such  damages  are  legal  and 
proper ;  and  thereupon,  if  such  cattle  shall  have  continued  in  the  pound,  the  same 
course  shall  be  observed  in  regard  to  their  detention,  sale,  Ac.,  as  if  they  had  been 
impounded  under  ordinary  circumstances,  except  that  they  shall  not  be  released  by 
the  owner  till  the  damages  so  confirmed  be  paid ;  and  in  case  the  owner  shall  have 
released  the  said  cattle,  Ac.,  by  payment  of  the  damages  and  fees,  then,  on  receiving 
a  written  order  from  the  adjudicating  Justices,  or  one  of  them,  the  poundkeeper  shall 
hand  over  to  the  party  impounding  the  damages  received ;  but  if  it  shall  appear 
that  such  impounding  was  illegal,  or  the  damages  claimed  excessive,  and  that  the 
ordinary  danmges  would  have  satisfied  the  merits  of  the  case,  then  such  Justices 
shall  order  accordingly,  and  assess  the  amount  of  compensation  for  loss  of  time, 
labour,  additional  pound  fees,  or  otherwise,  which  the  owner  of  such  cattle  so 
impounded  illegally,  or  on  which  such  excessive  damages  may  have  been  claimed, 
shall  be  entitled  to ;  and  such  owner  shall  recover  the  same  as  hereinbefore  di- 
rected for  recovery  of  damages  according  to  any  rate  so  allowed  as  aforesaid. 

Appeal]. — By  s.  37,  Any  person  adjudged  to  pay  any  penalty,  Ac.  amounting 
to  twenty  pounds,  may  appeal  to  the  next  Quarter  Sessions  held  at  or  nearest  to 
the  district,  on  giving  immediate  notice  to  the  Justices  of  his  intention  to  appeal, 
and  finding  suffisient  security  for  prosecuting  such  appeal,  and  abiding  the  deter* 
Buination  oif  the  Court  thereon. 
By  8. 34,  This  Act  does  not  prevent  actions  for  special  damage. 
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constituted,  whether  cattle  shall  be  impounded  therein  or  not ;  or  com- 
mitting any  pound  breach  or  rescue,  whereby  any  cattle  of  any  description 
shall  escape  or  be  enlarged  from  such  pound ;  or  rescuing  or  attempting 
to  rescue,  or  in  any  manner  interfering  with,  any  cattle  impounded,  and 
then  in  the  charge  and  custody  of  any  poundkeeper.  (h) 

P.  Fine  not  exc.  £20  :  recoverable  as  offence  (4). 

N.B. — //  shall  he  lawful  for  the  Jtzstices  to  award  the  whole  or  any  part 
of  such  penaUtf  to  the  person  on  whose  behalf  such  cattle  were  distrained, 

S,  Id,,  s.  31.  [Two  Justices'], — (10)  Any  person  driving  away  any 
cattle,  &c.,  other  than  his  own,  or  his  master's  or  employer^H,  from  the 
land  or  out  of  the  herds  and  flocks  of  any  other  person  ;  or  failing  to  give 
notice  of  the  time  he  intends  to  drive  away  any  cattle,  &c.,  from  the  land 
or  out  of  the  herds  or  flocks  of  any  other  person, — to  such  last-mentioned 
person,  or  his  overseer  or  bailiff;  or  entering  upon  any  other  person's 
lands  for  the  purpose  of  driving  away  such  cattle,  &c. ;  or  attempting  to 
drive  the  same  without  giving  such  notice. 

P.  Fine  not  exc.  £10  :  recoverable  as  offence  (1).  [Such  person  may 
be  apprehended  on  the  spot  by  the  owner  or  agent,  and  taken  before  the 
nearest  Justice,  who  shall  admit  him  to  bail  to  appear  at  the  nearest  Petty 
Sessions  :  Provided  that  no  such  entry  shall  be  made  on  the  lands  of 
another  more  than  once  in  three  consecutive  months]. 

8.  Id.,  8.  32.  [Two  Justices], — (11)  Any  entire  horse  or  bull,  above  the 
age  of  one  year,  being  impounded  or  detained  under  the  provisions  of  this  Act. 

P.  Damages  not  exc.  £5  for  every  such  horse  or  bull,  to  be  paid  to  the 
party  impounding,  (besides  all  the  legally  authorized  poundage  fees) : 
recoverable  as  offence  (5).  (n) 

N.B. — If  the  owner,  or  other  authorized  person,  shall  not  release  any 
such  animal,  and  such  animal  shall  not  realise  at  the  poundkeeper^ s  sale 
sufficient  to  pay  the  said  £5,  besides  the  authorized  poundage  fees,  such 
owner  shall  pay  the  balance  to  such  impounding  party :  to  be  recovered 
before  two  Justices, 

INCLOSED   LANDS. 

S,  18  Vic,  No.  27,  s.  1.  [One  Justice], — (I)  Any  person,  without 
lawful  excuse,  entering  into  the  inclosed  lands  (o)  of  any  other  person, 

(m)  By  B.  30,  Subject  to  certain  provisions,  the  poundkeeper  may  take  cattle, 
&c.,  out  of  pound,  to  feed,  graze,  or  water. 

(n)  Occupants  of  Crown  Lands  may  impound']. — By  s.  33,  Any  person  in  occu- 
pation of  land  by  lease,  license,  or  other  authority,  granted  by  or  on  behalf  of  the 
Grown,  is  hereby  empowered  to  impound  any  cattle,  sheep,  goats,  or  swine,  tres- 
passing thereon  :  Provided  that  it  shall  not  be  lawful  for  any  occupier  of  any  such 
land  through  which  any  public  road  or  thoroughfare  may  pass,  such  land  not  being 
enclosed,  to  impound  tlie  cattle,  &c.,  of  any  person  travelling  along  or  through 
any  such  road,  or  stopping  upon  such  land  during  one  night  or  dav  for  necessary 
rest :  provided  that  such  cattle  shall  not  be  at  a  greater  distance  from  the  centre 
of  such  road  or  thoroughfare  than  one  quarter  of  a  mile,  and  shall  not  be  affected 
with  either  catarrh  or  scab,  or  other  infectious  disease. 

(o)  Interpretation'], — The  words  *'  Inclosed  Lands  *'  in  this  Act  shall  mean  any 
lands,  either  private  or  public,  which  may  be  inclosed  or  surrounded  with  any 
fence,  wall,  or  other  erection,  by  which  the  boundaries  thereof  may  be  known  or 
recognized ;  and  the  word  **  person  "  shall  be  deemed  to  extend  to  any  body  cor- 
porate. (S.  6). 
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without  the  consent  of  the  owner  or  occupier  thereof^  or  the  person  in 
charge  of  the  same. 

N.B. — The  proof  of  such  lawful  excuse  shall  he  upon  the  person  charged 
with  any  offence  against  the  provisions  of  this  enactment, 

P.  Fine  not  exc.  £5  :  to  be  recovered  either  by  distress,  (11  &  12  Vic, 
c.  43,  8.  19),  or  according  to  the  procedure  of  5  W.  IV.,  No.  22.  See 
"Justices,  Recovery  of  Fines,*'  post,  and  ex  parte  Cockbum,  post^  Part  III. 

S.  Id,,  8.  2.  [One  Justice^. — (2)  Any  person  entering  into  or  upon 
the  inclosed  lands  of  any  other  person,  and  wilfully  or  negligently  leaving 
open  or  down,  any  gate  or  slip-panel. 

P.  Fine  not  exc.  £10  :  recoverable  as  offence  (1) 

S,  Id,,  8,  3.  [One  Justice'], — (3)  Any  person  foiyid  committing  any 
offisnce  against  this  Act,  upon  being  required  to  give  his  name  and  place 
of  abode,  giving  any  false  or  fictitious  name  or  place  of  abode,  (p) 

P.  Fine  not  exc.  £5  :  recoverable  as  offence  (1).  (q) 

INDECENCY. 

See  "  Assault,"  "  Police,"  "  Vagrant." 

Indecency  and  lewdness  are  offences  against  the  public  economy,  when 
of  an  open  and  notorious  character ;  as,  by  frequenting  houses  of  ill-fame, 
or  by  some  grossly  scandalous  and  public  indecency  ;  for  which  the  punish- 
ment at  Common  Law  is  fine  and  imprisonment. 

A  person  exposing  himself  naked  in  a  public  place,  or  stripping  himself 
naked  and  bathing  near  inhabited  houses,  so  that  he  can  be  distinctly  seen 
from  them,  is  a  misdemeanor.  (R,  v.  Crunden,  2  Camp.,  89  j.  The  offence 
is  not  complete  unless  more  than  one  could  in  fact  see  it,  however  public 
the  place  may  be.  (R.  v.  WaUon^  2  Cox,  C.  C,  376 ;  R,  v.  Webb,  18 
L.  J.  M.  C,  39). 

M,  at  Com.  Law,  Bail  Disc. — (1)  Exposing  person  naked  to  public 
view,  [or  in  an  omnibus  :  see  R,  v.  Holmes,  22  L,  J.  M.  C,  122]  ;  or  any 
notorious  lewdness  or  scandalous  conduct,  which  openly  outrages  decency. 

P.  Fine,  or  impr.  (with  h.  1. :  16  Vic,  No.  18,  s.  28),  or  both.  See  R. 
V.  Webb,  2  C.  &  K.,  933. 

M,  at  Com,  Law.  (k)  Bail  Disc. — (2)  Printing  or  publishing  obscene 
writings  or  prints. 

(Pj  Apprehention'}, — Any  person  found  oommitting  any  offence  against  any  of 
the  provisions  of  this  Act,  and  refusing,  when  thereunto  required,  to  give  his  name 
and  place  of  abode,  shall  be  liable  to  be  apprehended  by  the  owner  or  occupier,  or 
the  person  in  charge,  of  such  inclosed  lands,  and  delivered  to  tiie  custody  of  the 
nearest  Constable  or  Peace  Officer,  to  be  taken  and  conveyed  before  a  Justice  of 
Uie  Peace,  to  be  dealt  with  according  to  law.  (S3). 

(g)  Dettruetion  of  Goats'], — By  s.  4,  The  proprietor  or  occupier,  or  any  person 
having  the  charge,  of  any  inclosed  lands,  may  destroy  any  goat  found  trespassing 
thereon ;  and,  by^  s  5,  Anv  Constable  or  Peace  Officer  may  seize  or  destroy  any 
goat  found  straying  or  at  large  in  any  road,  street,  or  public  place. 

(b)  Procuring^  ^c,  Obscene  Prints^  an  Indictable  Offence]. — In  a  recent  case, 
{Dugdale  v.  i^.,  22  L.  J.  M.  C,  50),  it  was  held  that  obtaining  and  procuring  inde- 
cent prints  and  libels,  in  order  and  for  the  purpose  of  afterwards  publishing  and 
disaeminatiDg  them,  was  an  act  done  in  commencing  a  misdemeanor,  and  therefore 
an  indictable  offence. 
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P.  Fine,  or  impr.  (with  h.  1. :  16  Vic,  No.  18,  8.  28),  or  both. 

N.B. — For  certain  statutable  provisions^  see  s.  22  of  the  Police  Actj  (2 
Vic,  No.  2),  post,  "  Police  " ;  ami  ».  3  of  Vagrant  Act,  (15  Vic,  No.  4), 
post,  "  Vagrant." 

INSOLVENT. 

M.  5  Vic,  No.  17,  s.  68.  Bail  camp. — (I)  Any  Insolvent  absconding, 
or  concealing  himself  within  this  Colony,  with  the  purpose  and  intent  to 
evade  being  served  with  a  summons  ;  (s)— or  having  been  so  summoned, 
and  so  absconding  and  concealing  himself  with  intent  to  evade  appearing 
at  the  examination  to  which  he  was  summoned,  or  to  prevent  any  war- 
rant (Note  s)  from  being  executed  upon  him  ;— or  removing  out  of  the 
jurisdiction  of  the  Supreme  Court,  or  to  remote  parts  within  the  Colony, 
contrary  to  this  Act.  (t) 

P.  Tr.  not  exc.  7  yrs. ;  or  impr.,  with  or  without  h.  1.,  not  exc.  3  yrs. ; 
or  (if  male)  h.  I.  on  roads  5 — 3  yrs. 

M.  Id.,  s.  70.  Bail  comp. — (2)  The  wife  of  any  insolvent,  or  any 
other  person,  known  or  suspected  to  have  in  possession  any  of  the  estate 
of  the  insolvent,  or  to  be  indebted  to  the  insolvent,  or  whom  the  Court  or 
any  Commissioner  may  see  reason  to  believe  capable  of  giving  iufonna- 
tion  concerning  the  person,  trade,  dealing,  or  estate  of  such  insolvent,  or 
any  information  material  to  the  full  disclosure  thereof, — having  been  sworn, 
and,  at  the  examination  before  the  Supreme  Court  or  Commissioner,  wil- 
fully making  any  false  answer  to  any  lawful  question  put  by  such  Court 
or  Commissioner.    ' 

P.  The  same  as  perjury.     See  '*  Perjury." 

Af.  Id.,  s.  73.  Bail  comp. — (3)  Any  Insolvent  guilty  of  fraudulent 
insolvency ; — (as  to  what  acts  constitute  fraudulent  insolvency,  see  s.  73). 

P.  Tr.  15 — 5  yrs. ;  or  impr.,  with  or  without  h.  1.,  not  exc.  3  yrs. ;  or 
fif  male)  h.  1.  on  roads  10 — 3  yrs. 

M.  Id.,  s.  74.  Bail  comp. — (4)  Any  person  receiving  or  accepting  any 
alienation,  transfer,  gift,  surrender,  delivery,  mortgage,  or  pledge,  made 
by  any  insolvent  of  any  part  of  his  estate,  moneys,  or  securities  for  money, 
effects,  or  credits,  with  intent  to  defraud  creditors  of  insolvent,  knowing 
at  the  time  the  same  to  be  fraudulently  made. 

P.  The  same. 

(s)  Examination  of  Insolvenf}. — By  s.  67,  The  Supremo  (yourt,  or  any  Judge 
tliereof,  upon  the  application  of  the  trustee,  <fec.,  may  summon  any  Insolvent 
ht*.fore  the  Supreme  Court,  or  any  Commissioner,  if  the  said  Judge  shall  see  fit  so 
to  order,  whether  Insolvent  has  obtained  his  certificate,  and  allowance  thereof,  or 
not ;  and,  by  s.  68,  a  warrant  of  apprehension  of  Insolvent  may  be  granted  by 
such  Court  or  Commissioner. 

(t)  Apprehension  of  Insolvent  removing,  ^c] — By  s.  66.  Any  Justice  of  the 
Peace  shall  and  may,  upon  the  information,  on  oath,  of  any  trustee  or  creditor,  or 
other  person,  that  any  Insolvent  is  about  to  remove,  or  is  making  preparations  to 
remove,  out  of  the  jurisdiction  of  the  Supreme  Court,  or  to  remote  parts  within 
this  Colony,  contrary  to  this  Act,  grant  a  warrant  for  the  apprehension  of  such 
Insolvent,  and  cause  such  Insolvent  to  bo  brought  before  himself  or  any  other 
Justice ;  and  any  Justice  before  whom  such  Insolrent  shall  be  brought  shall  and 
may  inquire  Into  the  matters  of  the  said  information,  and  either  commit  the  said 
InHolvcnt  to  gaol,  or  discharge  him  out  of  custody,  according  as  be  shidl  find  such 
information  to  be  well  founded  or  not. 
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M,  Id,,  8,  75.  Bail  comp. — (5)  Disposing  of,  removing,  retaining, 
concealing,  embezzling,  or  receiving  any  moveable  property,  moneys,  or 
secarities  for  money,  belonging  to  any  insolvent  estate  attached  by  virtne 
of  any  order  for  the  sequestration  thereof,  knowing  the  same  to  have  been 
attached,  and  with  intent  to  defeat  the  said  attachment ;  or  hindering, 
obstructing,  or  endeavouring  to  hinder  or  obstruct,  the  messenger  or  other 
person  authorized  to  make  the  same,  (u) 

P.  Impr.,  with  or  without  h.  L,  not  exc.  3  yrs. 

M.  7  Vic,,  No,  19,  3,  10.  Bail  comp, — (6)  Any  trustee  or  official  or 
elected  assignee  in  any  insolvent  estate,  wilfully  retaining  in  his  hands,  or 
keeping  or  having  at  any  bank,  or  in  the  hands  of  any  person,  for  his  own 
private  benefit,  or  otherwise  than  to  the  credit  of  the  estate  by  name,  for 
which  he  shall  be  acting,  any  sum  of  money  exceeding  £10,  for  any 
longer  period  than  one  month ;  or  in  any  manner  fraudulently  making 
away  with  or  appropriating  to  his  own  use,  or  otherwise  misapplying,  any 
money  or  property  whatsoever  in  his  hands,  or  under  his  custody  or  care, 
as  such  trustee  or  assignee. 

P.  Fine  not  exc.  three  times  the  amount  of  the  sum  retained,  or  impr. 
not  exc.  1  yr. 

JURIES. 

11  Vic,  No.  20,  s.  8. — Lists  to  be  corrected  by  Justices'], — ^The  Clerks 
of  Petty  Sessions  shall,  respectively,  before  the  20th  day  of  September 
in  every  year,  cause  all  the  Justices  resident  within  the  jurors'  districts, 
respectively,  to  be  summoned  to  attend  a  Special  Petty  Sessions  at  the 
usual  places  of  meeting  of  the  Petty  Sessions  for  the  police  districts  in 
which  such  towns  or  places  as  aforesaid  shall  be  situate,  on  the  first 
Tuesday  in  the  month  of  October  then  next,  for  the  purpose  of  correcting 
and  allowing  the  jury  lists  for  such  jurors'  districts  ;  and  the  said  .Tustices 
shall  hold  a  Special  Petty  Sessions  accordingly  ;  and  the  said  Justices,  or 
any  two  of  them,  shall  sit  de  die  in  diem,  until  the  said  lists  shall  be  cor- 
rected and  allowed  as  hereinafter  provided ;  and  the  Chief  Constable  of 
every  such  district  shall  then  and  there  produce  the  list  of  men  qualified 
and  liable  to  serve  on  juries  as  aforesaid,  by  him  prepared  and  made  out 
as  hereinbefore  directed ;  and  thereupon  the  Justices  attending  such  Ses- 
sions shall  examine  the  said  list,  and  shall  strike  out  therefrom  the  names 
of  all  persons  not  liable  to  serve,  or  disqualified  from  serving,  upon  such 
juries  ;  and  also  the  names  of  those  who  are  disabled  by  lunacy  or  imbe- 
cility of  mind,  or  by  deafness,  blindness,  or  other  permanent  infirmity  of 
body  ;  and  also  the  names  of  all  men  of  bad  fame  or  of  immoral  character 
and  repute,  (6  W.  IV.,  No.  15,  s.  2) ;  and  it  shall  be  la»viul  for  such 
Justices  to  insert  in  such  list  all  names  improperly  omitted,  and  to  correct 
all  errors  and  inaccuracies  therein ;  and,  if  the  said  Justices  shall  be  di- 
vided in  opinion  upon  any  question  as  to  the  striking  out  or  adding  of  any 
name,  the  decision  thereof  shall  be  determined  by  ballot ;  and  when  any 
such  list  shall  be  duly  corrected  at  such  Sessions,  it  shall  be  allowed  by 


(u)  Search  Warrant^^^n  the  application  of  the  Chief  Commissioner,  assignee, 
or  any  creditor,  any  Justice  may  grant  a  search  warrant  for  stolen  or  concealed 
property.  (8.  76). 
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the  Justices  present,  or  two  of  them,  who  shall  sign  the  original  list,  and 
two  fair  copies  thereof,  with  their  allowance  thereof,  (2  W.  IV.,  No.  3, 
8.  12)  ;  and  the  Clerk  of  the  Bench  at  each  such  Court  of  Petty  Sessions 
shall  receive  every  list  so  allowed,  and  forthwith  transmit  one  of  such 
duplicate  fair  copies  to  the  Sheriff  of  the  Colony,  and  shall  keep  the  said 
original  corrected  list  amongst  the  records  of  his  office,  and  have  the  other 
fair  copy  thereof  ready  to  ha  produced  in  the  Supreme  Court,  or  Circuit 
Court,  or  in  any  Court  of  Quarter  Sessions,  when  the  same  shall  be  re- 
quired therein. 

Liability  of  Justices], — By  s.  36,  Every  Justice  of  the  Peace  who  shall 
have  been  summoned,  as  hereinbefore  directed,  to  attend  at  any  Special 
Petty  Sessions  for  correcting  and  allowing  any  jury  list,  who  shall  fail  or 
neglect  to  attend  such  Special  Petty  Sessions,  without  any  reasonable  cause 
for  such  non-attendance,  shall  be  liable  to  a  fine  not  exceeding  the  sum  of 
ten  pounds,  which  shall  be  summarily  imposed  by  the  Supreme  Court  of 
the  Colony,  upon  the  motion  of  the  Attorney -General,  and  upon  the  fact 
of  such  non-attendance  being  duly  proved  on  affidavit  to  the  satisfaction 
of  the  said  Court,  (2  W.  IV.,  No.  3,  s.  2) ;  and  the  Clerk  of  the  Bench 
shall,  at  the  said  Special  Petty  Sessions,  make  an  entry  in  writing  of  the 
name  of  every  Justice  of  the  Peace  residing  in  the  jurors'  district,  and 
HO  summoned  as  aforesaid,  distinguishing  those  that  attended  and  those 
that  were  absent  at  the  correction  and  allowance  of  the  said  list  as  afore- 
said ;  and  shall,  at  the  final  adjournment  of  the  said  Special  Petty  Ses- 
sions, transmit  a  certificate  thereof  to  the  Attorney-General,  verified  by 
declaration,  which  certificate  shall  be  taken  to  be  primd  facie  proof  of 
the  non-attendance  of  the  Justices  therein  stated  to  have  been  absent  from 
the  said  Special  Petty  Sessions. 

M.  II  ViCj  No.  20,  s.  41.  (v)    Bail  comp. — (1)  Any  person  corruptly 
influencing  or  attempting  to  influence  any  juror. 
P.  Fine  and  impr. 

M.  Id.y  8,  41.    Bail  comp. — Any  juror  consenting  thereto. 
P.  The  same. 

JUSTICES. 

No.  1. 

Anno  Undecimo  &  Duodecimo  VicTORiiE  REOiNiE. — cap.  xlii. 

An  Act  to  facilitate  the  performance  of  the  Duties  of  Justices  of 
the  Peace  out  of  Sessions  within  England  and  Wales  with 
respect  to  persons  charged  with  Indictable  OflTences.  [14^A 
August  y  1848]. 

I.  For  what  Offences  a  Justice  of  the  Peace  may  grant  a  warrant  or 
summons  to  cause  a  person  charged  therewith  to  he  brought  before  him. — In 
what  cases  the  party  may  he  summoned  instead  of  issuing  a  warrant  in  the 
first  instance. — If  the  summons  he  not  obeyed^  then  a  v)arrant  may  be 


(v)  SS.  35 — 89  provide  that  certain  penalties  shall  be  inflicted,  on  the  neglect  of 
certain  duties  of  tne  Sheriff,  his  deputy,  or  any  juror. 
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issued], — Whereas  it  would  conduce  much  to  the  improvement  of  the 
Administration  of  Criminal  Justice  within  England  and  Wales  if  the 
several  Statutes  and  parts  of  Statutes  relating  to  the  duties  of  Her  Majesty's 
Justices  of  the  Peace  therein,  with  respect  to  persons  charged  with  Indict- 
able Offences,  were  consolidated,  with  such  additions  and  alterations  as 
may  be  deemed  necessary,  and  that  such  duties  should  be  clearly  defined 
by  positive  enactment :  Bq  it  therefore  declared  and  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same.  That  in  all  cases  where  a  charge  or 
complaint  (A.)  shall  be  made  before  any  one  or  more  of  Her  Majesty's 
Justices  of  the  Peace  for  any  county,  riding,  division,  liberty,  city,  bo- 
rough, or  place,  within  England  or  Wales,  that  any  person  has  committed, 
or  is  suspected  to  have  committed,  any  treason,  felony,  or  indictable  mis- 
demeanor, or  other  indictable  offence  whatsoever,  within  the  limits  of  the 
jurindiction  of  such  Justice  or  Justices  of  the  Peace,  or  that  any  person 
guilty,  or  suspected  to  be  guilty,  of  having  committed  any  such  crime  or 
offence  elsewhere  out  of  the  jurisdiction  of  such  Justice  or  Justices,  is 
residing  or  being,  or  is  suspected  to  reside  or  be,  within  the  limits  of  the 
jurisdiction  of  such  Justice  or  Justices,  then  and  in  every  such  case,  if  the 
person  so  charged  or  complained  against  shall  not  then  be  in  custody,  it 
shall  be  lawful  for  such  Justice  or  Justices  of  the  Peace  to  issue  his  or 
their  warrant  (B.)  to  apprehend  such  person,  and  to  cause  him  to  be 
brought  before  such  Justice  or  Justices,  or  any  other  Justice  or  Justices 
for  the  same  county,  riding,  division,  liberty,  city,  borough,  or  place,  to 
answer  to  such  charge  or  complaint,  and  to  be  further  dealt  with  according 
to  law :  Provided  always,  that  in  all  cases  it  shall  be  lawful  for  such 
Justice  or  Justices  to  whom  such  charge  or  complaint  shall  be  preferred, 
if  he  or  they  shall  so  think  fit,  instead  of  issuing  in  the  first  instance  his 
or  their  warrant  to  apprehend  the  person  so  charged  or  complained  againnt, 
to  issue  his  or  their  summons  (C.)  directed  to  such  person,  requiring  him 
to  appear  before  the  said  Justice  or  Justices  at  a  time  and  place  to  be 
therein  mentioned,  or  before  such  other  Justice  or  Justices  of  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place,  as  may  then  be 
there,  and  if  after  being  served  with  such  summons  in  manner  hereinafter 
mentioned  he  shall  fail  to  appear  at  such  time  and  place,  in  obedience  to 
such  summons,  then  and  in  every  such  case  the  said  Justice  or  Justices, 
or  any  other  Justice  or  Justices  of  the  Peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  may  issue  his  or  their  warrant 
(D.)  to  apprehend  »uch  person  so  charged  or  complained  against,  and  cause 
such  person  to  be  brought  before  him  or  them,  or  before  some  other  Justice 
or  Justices  of  the  Peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  to  answer  to  the  said  charge  or  complaint,  and  to  be 
further  dealt  with  according  to  law  :  Provided  nevertheless,  that  nothing 
herein  contained  shall  prevent  any  JuHtice  or  Justices  of  the  Peace  from 
issuing  the  warrant  hereinbefore  first  mentioned  at  any  time  before  or  after 
the  time  mentioned  in  such  summons  for  the  appearance  of  the  said  accused 
party. 

II.  Warrani  to  apprehend  for  Offences  committed  on  the  High  Seas  or 
abroad]. — ^That  in  all  cases  of  indictable  crimes  or  offences  of  any  kind 
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or  nature  whataoever  committed  on  the  high  seas,  or  in  any  creek,  harbour, 
haven,  or  other  place  in  which  the  Admiralty  of  England  have,  or  claim 
to  have,  jurisdiction,  and  in  all  cases  of  crimes  or  offences  committed  on 
land  beyond  the  seas  for  which  an  indictment  may  legally  be  preferred  in 
any  place  within  England  or  Wales,  it  shall  be  lawful  for  any  one  or  more 
of  Her  Majesty's  Justices  of  the  Peace  for  any  county,  riding,  division, 
liberty,  city,  borough,  or  place,  within  England  or  Wales,  in  which  any 
person  charged  with  having  committed  or  with  being  suspected  to  have 
committed  any  such  crime  or  offence  i^hall  reside  or  be,  or  shall  be  supposed 
or  suspected  to  reside  or  be,  to  issue  his  or  their  warrant  (E.)  to  apprehend 
the  person  so  charged,  and  to  cause  him  to  be  brought  before  him  or  them, 
or  some  other  Justice  or  Justices  of  the  Peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  to  answer  to  the  said  charges,  and 
to  be  further  dealt  with  according  to  law.     (See  "  Admiralty.'*) 

III.  Warrant  to  apprehend  a  parti/  against  whom  an  Indictment  is 
found, — If  person  indicted  be  already  in  prison  for  some  other  offence^ 
Justice  may  order  him  to  he  detained  until  removed  by  writ  of  Habeas^, — 
That  where  any  indictment  shall  be  found  by  the  Grand  Jury  in 
any  Court  of  Oyer  and  Terminer  or  General  Gaol  Delivery,  or  in  any 
Court  of  General  or  Quarter  Sessions  of  the  Peace,  against  any  person 
who  shall  then  be  at  large,  and  whether  such  person  shall  have  been  bound 
by  any  recognizance  to  appear  to  answer  to  the  same  or  not,  the  person 
who  shall  act  as  Clerk  of  the  Indictments  at  such  Court  of  Oyer  and  Ter- 
miner or  Gaol  Delivery,  or  as  Clerk  of  the  Peace  at  such  Sessions,  at  which 
the  said  indictment  shall  be  found,  shall  at  any  time  afterwards,  after  the 
end  of  the  Sessions  of  Oyer  and  Terminer  or  Gaol  Delivery,  or  Sessions  of 
the  Peace,  at  which  such  indictment  shall  have  been  found,  upon  application 
of  the  prosecutor,  or  of  any  person  on  his  behalf,  and  on  payment  of  a  fee 
of  one  shilling,  if  such  person  shall  not  have  already  appeared  and  pleaded 
to  such  indictment,  grant  unto  such  prosecutor  or  person  a  certificate  (F.) 
of  such  indictment  having  been  found ;  and  upon  production  of  such  certi- 
ficate to  any  Justice  or  Justices  of  the  Peace  for  any  county,  riding, 
division,  liberty,  city,  borough,  or  place,  in  which  the  offence  shidl  in  such 
indictment  be  alleged  to  have  been  committed,  or  in  which  the  person 
indicted  in  and  by  such  indictment  shall  reside  or  be,  or  be  supposed  or 
suspected  to  reside  or  be,  it  shall  be  lawful  for  such  Justice  or  Justices, 
and  he  and  they  are  hereby  required,  to  issue  his  or  their  warrant  (G.)  to 
apprehend  such  person  so  indicted,  and  to  cause  him  to  be  brought  before 
such  Justice  or  Justices,  or  any  other  Justice  or  Justices  for  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place,  to  be  dealt  with 
according  to  law,  and  afterwards,  if  such  person  be  thereupon  apprehended 
and  brought  before  any  such  Justice  or  Justices,  such  Justice  or  Justices, 
upon  its  being  proved  upon  oath  or  affirmation  before  him  or  them  that 
the  person  so  apprehended  is  the  same  person  who  is  charged  and  named 
in  such  indictment,  shall,  without  further  inquiry  or  examination,  commit 
(H.)  him  for  trial,  or  admit  him  to  bail,  in  manner  hereinafter  mentioned; 
or  if  such  person  so  indicted  shall  be  confined  in  any  gaol  or  prison  for  any 
other  offence  than  that  charged  in  the  said  indictment,  at  the  time  of  such 
application,  and  production  of  the  said  certificate  to  such  Justice  or  Jus- 
tices a^  aforesaid,  it  shall  be  lawful  for  such  Justice  or  Justices,  and  he  and 
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they  are  hereby  required,  upon  it  being  proved  before  him  or  them  upon 
oath  or  affirmation  that  the  person  so  indicted  and  the  person  so  confined 
in  prison  are  one  and  the  same  person,  to  issue  his  or  their  warrant  (I.) 
directed  to  the  gaoler  or  keeper  of  the  gaol  or  prison  in  which  the  person 
so  indicted  shall  then  be  confined  as  aforesaid,  commanding  him  to  detain 
such  person  in  his  custody  until  by  Her  Majesty^s  writ  of  Habeas  Corpus 
he  shall  be  removed  therefrom,  for  the  purpose  of  being  tried  upon  the  said 
indictment,  or  until  he  shall  otherwise  be  removed  or  discharge  out  of  his 
custody  by  due  course  of  law. 

IV.  Justices  may  issue  Warrants  on  Sundays'], — That  it  shall  be  lawful 
for  any  Justice  or  Justices  of  the  Peace  to  grant  or  issue  any  warrant  as 
aforesaid,  or  any  search  warrant,  on  a  Sunday  as  well  as  on  any  other  day. 

V.  Justices  ffjr  adjoining  counties^  dsc.^  may  act  cw  ^uch  for  one  county^ 
^.,  while  residing  in  another. — AU  acts  of  Justice^  dhc.j  to  be  valid. — 
Constables^  &c.,  apprehending  offenders  in  one  such  county,  ^c,  may  take 
them  before  such  Justice  in  the  adjoining  county y  ^c,  if  he  act  as  a  Justice 
in  both']. — That  in  cases  where  a  Justice  of  the  Peace  for  any  county, 
riding,  division,  liberty,  city,  borough,  or  place,  shall  be  also  Justice  of 
the  Peace  for  a  county,  riding,  division,  liberty,  city,  borough,  or  place 
next  adjoining  thereto,  or  surrounded  thereby,  it  shall  and  may  be  lawful 
for  such  Justice  of  the  Peace  to  act  as  such  Justice  for  the  one  county, 
riding,  division,  liberty,  city,  borough,  or  other  place,  whilst  he  is  residing 
or  happens  to  be  in  the  other  such  county,  riding,  division,  liberty,  city, 
borough,  or  other  place,  in  all  matters  and  things  hereinbefore  or  hereafter 
in  this  Act  mentioned  ;  and  that  all  such  acts  of  Kuch  Justice,  and  the 
acts  of  any  constable  or  other  officer  in  obedience  thereto,  shall  be  as  valid, 
good,  and  effectual  in  the  law  to  all  intents  and  purposes  as  if  such  Justice 
at  the  time  he  shall  so  act  as  aforesaid  were  in  the  county,  riding,  division, 
liberty,  city,  borough,  or  other  place,  for  which  he  shall  so  act ;  and  all 
constables  and  other  officers  for  the  county,  riding,  division,  liberty,  city, 
borough,  or  place,  for  which  such  Justice  shall  so  act  as  aforesaid, 
are  hereby  authorized  and  required  to  obey  the  warrants,  orders,  direc- 
tions, act,  or  acts  of  such  Justice  which  in  that  behalf  shall  be  granted, 
given,  or  done,  and  to  do  and  perform  their  several  offices  and  duties  in 
respect  thereof,  under  the  pains  and  penalties  to  which  any  constable  or 
other  officer  may  be  liable  for  a  neglect  of  duty ;  and  any  such  constable  or 
other  peace  officer,  or  any  other  person  apprehending  or  taking  into  custody 
any  person  offending  against  law,  and  whom  he  lawfully  may  and  ought 
to  apprehend  or  take  into  custody,  by  virtue  of  his  office  or  otherwise,  in 
any  such  county,  riding,  division,  liberty,  city,  borough,  or  place,  may 
lawfully  take  and  convey  such  person  so  apprehended  and  taken  as 
aforesaid  to  and  before  any  such  Justice  of  the  Peace  for  such  county, 
riding,  division,  liberty,  city,  borough,  or  place,  whilst  such  Justice  shall  be 
10  such  adjoining  county,  riding,  division,  liberty,  city,  borough,  or  place 
as  aforesaid,  and  the  said  constables  and  other  peace  officers,  and  all  such 
other  persons  as  aforesaid,  are  hereby  authorized  and  required  in  all  such 
cases  so  to  act  in  all  things  as  if  the  said  Justice  of  the  Peace  were  within 
the  said  county,  riding,  division,  liberty,  city,  borough,  or  place,  for  wliich 
be  shall  so  act. 

VI.  Justices  for  a  county ,  dhc.^  may  act  for  it  in  an  adjoining  city  or 
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pUice  of  exclusive  jurisdiction, — Not  to  give  power  to  act,  ^.,  in  any 
matters,  ^c,  arising  within  the  same,^ — That  it  shall  be  lawful  for  any 
JuHtice  or  Justices  of  the  Peace  acting  for  any  county  at  large,  or  for  any 
riding  or  division  of  such  county,  to  act  as  such  at  any  place  within  any 
city,  town,  or  other  precinct,  being  a  county  of  itself,  or  otherwise  having 
exclusive  jurisdiction,  and  situated  within,  surrounded  by,  or  adjoining  to 
any  such  county,  riding,  or  division  respectively,  and  that  all  and  every 
Buoh  act  and  acts,  matters  and  things,  to  be  so  done  by  such  Justice  or 
Justices  within  such  city,  town,  or  precinct,  as  Justice  or  Justices  for  such 
county,  riding,  or  division  respectively,  shall  be  as  valid  and  effectual  in 
law  as  if  the  same  had  been  done  within  such  county,  riding,  or  division 
respectively,  to  all  intents  and  purposes  whatsoever  :  Provided  always,  that 
nothing  in  this  Act  contained  shall  extend  to  give  power  to  the  Justices 
of  the  Peace  for  any  county,  riding,  or  division,  not  being  also  Justices  for 
Buch  city,  town,  or  other  precinct,  or  not  having  authority  as  Justices  of 
the  Peace  therein,  or  any  constable  or  other  officer  acting  under  them,  to 
act  or  intermeddle  in  any  matters  or  things  arising  within  any  such  city, 
town,  or  precinct,  in  any  manner  whatsoever. 

VII.  For  removal  of  doubts  as  to  powers  given  to  Justices,  d:c.,  in 
detached  parts  of  counties  under  2^3  Vict,,  c.  82], — *And  whereas 
doubts  have  arisen  whether  the  powers  given  to  Justices  by  an  Act  passed 
in  the  Session  of  Parliament  held  in  the  second  and  third  years  of  the 
reign  of  Her  present  Majesty,  intituled.  An  Act  for  the  better  administration 
of  Justice  in  detached  parts  of  counties,  are  applicable  to  cases  of  summary 
jurisdiction  and  to  acts  merely  ministerial : '  Be  it  hereby  declared  and  en- 
acted. That  all  the  acts  of  any  Justice  or  Justices,  and  of  any  constable  or 
officer  in  obedience  thereto,  shall  be  as  good  in  relation  to  any  detached 
part  of  any  county  which  is  surrounded  in  whole  or  in  part  by  the  county 
for  which  such  Justice  or  Justices  acts  or  act  as  if  the  same  were  to  all 
intents  and  purposes  part  of  the  said  county ;  and  all  constables  and  other 
officers  of  such  detached  part  are  hereby  required  to  obey  the  warrants, 
orders,  and  acts  of  such  Justice  or  Justices,  and  to  perform  their  several 
duties  in  respect  thereof,  under  the  pains  and  penalties  to  which  any 
constable  or  other  officer  may  be  liable  for  a  neglect  of  duty. 

VIII.  When  charge,  Sfc,  is  made,  if  a  warrant  is  to  be  issued,  infor^ 
mation,  S^.,  on  oath,  to  be  laid  before  Justices, — If  summons  to  be  issued 
instead,  information,  dhc  ,  not  necessary  to  be  on  oath, — Ao  objection  allowed 
for  alleged  defect  in  form"],  —  That  in  all  cases  where  a  charge  or 
complaint  for  any  indictable  offence  shall  be  made  before  such  Justice  or 
Justices  as  aforesaid,  if  it  be  intended  to  issue  a  warrant  in  the  first 
instance  against  the  party  or  parties  so  charged,  an  information  and  com- 
plaint thereof  (A.)  in  writuig,  on  the  oath  or  affirmation  of  the  informant, 
or  of  some  witness  or  witnesses  in  that  behalf,  shall  be  laid  before  such 
Justice  or  Justices :  Provided  always,  that  in  all  cases  where  it  is  in- 
tended to  issue  a  summons  instead  of  a  warrant  in  the  first  instance,  it  shall 
not  be  necessary  that  such  information  and  complaint  shall  be  in  writing, 
or  be  sworn  to  or  affirmed  in  manner  aforesaid,  but  in  every  such  case 
such  information  and  complaint  may  be  by  parol  merely,  and  without  any 
onth  or  affirmation  whatsoever  to  support  or  substanti<ite  the  same  :  Pro* 
vided  also,  that  no  objection   shall   be   taken  or  allowed  to  any  such 
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inlbnnation  or  complaiDt  for  any  alleged  defect  therein  in  substance  or  in 
form,  or  for  any  variance  between  it  and  the  evidence  adduced  on  the  part 
of  the  prosecution  before  the  Justice  or  Justices  who  shall  take  the  exami- 
nation of  the  witnesses  in  that  behalf,  as  hereinafter  mentioned. 

IX.  Upon  complaint  being  laidy  Jtistices  receiving  the  same  may  issue 
nanmons  or  warrant  for  appearance  of  person  charged, — How  summons 
to  be  served, — If  party  summoned  do  not  attend^  Justice  may  issue  a  war- 
rant to  compel  attendance, — No  objection  allowed  for  alleged  defect  in 
/omif  ^.}— That  upon  such  information  and  complaint  being  so  laid  as 
aforesaid,  the  Justice  or  Justices  receiving  the  same  may,  if  he  or  they 
shall  think  fit,  issue  his  or  their  summons  or  warrant  respectively,  as 
lier^nbefore  is  directed,  to  cause  the  person  charged  as  aforesaid  to  be  and 
appear  before  him  or  them,  or  any  other  Justice  or  Justices  of  the  Peace 
for  the  same  county,  riding,  division,  liberty,  city,  borough,  or  place,  to 
be  dealt  with  according  to  law ;  and  every  such  summons  (C.)  shall  be 
directed  to  the  party  so  charged  in  and  by  such  information,  and  shall 
state  shortly  the  matter  of  such  information,  and  shall  require  the  party 
to  whom  it  is  so  directed  to  be  and  appear  at  a  certain  time  and  place 
therein  mentioned  before  the  Justice  who  shall  issue  such  summons,  or 
before  such  other  Justice  or  Justices  of  the  Peace  of  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  as  may  then  be  there, 
to  answer  to  the  said  charge,  and  to  be  further  dealt  with  according  to 
law  ;  and  every  such  summons  shall  be  served  by  a  constable  or  other 
peace  officer  upon  the  person  to  whom  it  is  so  directed  by  delivering  the 
same  to  the  party  personally,  or,  if  he  cannot  conveniently  be  met  with, 
then  by  leaving  the  same  with  some  person  for  him  at  his  last  or  most 
tuuBl  place  of  abode ;  and  the  constable  or  other  peace  officer  who  shall 
hare  served  the  same  in  manner  aforesaid  shall  attend  at  the  time  and 
place,  and  before  the  Justices,  in  the  said  summons  mentioned,  to  depose, 
if  necessary,  to  the  service  of  such  summons  ;  and  if  the  person  so  served 
shall  not  be  and  appear  before  the  Justice  or  Justices  at  the  time  and 

Slace  mentioned  in  such  summons,  in  obedience  to  the  same,  then  it  shall 
e  lawful  for  such  Justice  or  Justices  to  issue  his  or  their  warrant  (D.)  for 
apprehending  the  party  so  summoned,  and  bringing  him  before  such  Jus- 
tice or  Jostices,  or  some  other  Justice  or  Justices  of  the  Peace  for  the 
same  county,  riding,  division,  liberty,  city,  borough,  or  place,  to  answer 
the  charge  in  the  said  information  and  complaint  mentioned,  and  to  be 
farther  dealt  with  according  to  law  :  Provided  always,  that  no  objection 
shall  be  taken  or  allowed  to  any  such  summons  or  warrant  for  any  alleged 
defect  therein  in  substance  or  in  form,  or  for  any  variance  between  it  and 
the  evidence  adduced  on  the  part  of  the  prosecution  before  the  Justice  or 
Joaticea  who  shall  take  the  examinations  of  the  witnesses  in  that  behalf, 
•s  hereinafter  mentioned ;  but  if  any  such  variance  shall  appear  to  such 
Justice  or  Justices  to  be  such  that  the  party  charged  has  been  thereby 
deceived  or  misled,  it  shall  be  lawful  for  such  Justice  or  Justices,  at  the 
nqoest  of  the  party  so  charged,  to  adjourn  the  hearing  of  the  case  to  some 
fatnre  day,  and  in  the  meantime  to  remand  the  party  so  charged,  or  admit 
him  to  bail,  in  manner  hereinafter  mentioned. 

X.  Warrant  to  apprehend  parties  to  be  under  hand  and  seal  of  Justice, 
^How  Warrant  to  be  directed^  and  to  whom. — How  and  where  Warrant 
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may  he  executed. — No  objection  allowed  for  alleged  defect  inform^  4*^.] — 
That  every  warrant  (B.)  hereafter  to  be  issued  by  any  Justice  or  Justices 
of  the  Peace  to  apprehend  any  person  charged  with  any  indictable  offence, 
shall  be  under  the  hand  ana  se^l  or  hands  and  seals  of  the  Justice  or 
Jui^tices  issuing  the  same,  and  may  be  directed  either  to  any  constable  or 
other  person  by  name,  or  generally  to  the  constable  of  the  parish  or  othet 
district  within  which  the  same  is  to  be  executed,  without  naming  him,  or 
to  such  constable  and  all  other  constables  or  peace  officers  in  the  county  or 
other  district  within  which  the  Justice  or  Justices  issuing  such  warrant 
has  or  have  jurisdiction,  or  generally  to  all  the  constables  or  peace  officers 
within  such  last-mentioned  county  or  district,  and  it  shall  state  shortly 
the  offence  on  which  it  is  founded,  and  shall  name  or  otherwise  describe 
the  offender,  and  it  shall  order  the  person  or  persons  to  whom  it  is  directed 
to  apprehend  the  offender,  and  bring  him  before  the  Justice  or  Justices 
issuing  the  said  warrant,  or  before  some  other  Justice  or  Justices  of  the 
Peace  for  the  same  county,  riding,  divinion,  liberty,  city,  borough,  or  place, 
to  answer  to  the  charge  contained  in  the  said  information,  and  to  be  further 
dealt  with  according  to  law  ;  and  it  shall  not  be  necessary  to  make  such 
warrant  returnable  at  any  particular  time,  but  the  same  may  remain  in 
force  until  it  shall  be  executed ;  and  such  warrant  may  be  executed  by 
apprehending  the  offender  at  any  place  within  the  county,  riding,  division, 
liberty,  city,  borough,  or  place,  within  which  the  Justice  or  Justices  is- 
suing the  same  shall  have  jurisdiction,  or  in  case  of  fresh  pursuit  at  any 
place  in  the  next  adjoining  county  or  place,  and  within  seven  miles  of  the 
border  of  such  first-mentioned  county,  riding,  division,  liberty,  city, 
borough,  or  place,  without  having  such  warrant  backed  as  hereinafter 
mentioned ;  and  in  all  cases  where  such  warrant  shall  be  directed  to  all 
constables  or  other  peace  officers  within  the  county  or  other  district  within 
which  the  Justice  or  Justices  issuing  the  same  shall  have  jurisdiction,  it 
shall  be  lawful  for  any  constable,  headborough,  tithingman,  borsholder,  or 
other  peace  officer  for  any  parish,  township,  hamlet,  or  place,  within  such 
county  or  district,  to  execute  the  said  warrant  within  any  parish,  township, 
hamlet,  or  place  situate  within  the  jurisdiction  for  which  such  Justice  or 
Justices  shall  have  acted  when  he  or  they  granted  such  warrant,  in  like 
manner  as  if  such  warrant  were  directed  specially  to  such  constable  by 
name,  and  notwithstanding  the  place  in  which  such  warrant  shall  be  ex- 
ecuted shall  not  be  within  the  parish,  township,  hamlet,  or  place  for  which 
he  shall  be  such  constable,  headborough,  tithingman,  borsholder,  or  other 
peace  officer :  Provided  always,  that  no  objection  shall  be  taken  or  allowed 
to  any  such  warrant  for  any  defect  therein  in  substance  or  in  form,  or  for 
any  variance  between  it  and  the  evidence  adduced  on  the  part  of  the  pro- 
secution before  the  Justice  or  Justices  who  shall  take  the  examinations  of 
the  witnesses  in  that  behalf,  as  hereinafter  mentioned ;  but  if  any  such 
variance  shall  appear  to  such  Justice  or  Justices  to  be  such  that  the  party 
charged  has  been  thereby  deceived  or  misled,  it  shall  be  lawful  for  such 
Justice  or  Justices,  at  the  request  of  the  party  so  charged,  to  adjourn  the 
hearing  of  the  case  to  some  ftiture  day,  and  in  the  meantime  to  remand 
the  party  so  charged,  or  to  admit  him  to  bail,  in  manner  hereinafter  men- 
tioned. 

XI.  Regulations  as  to  the  hacking  of  warrants'], — That  if  the  persoa 
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Ugaiiiat  whom  any  such  warrant  shall  he  issued  as  aforesaid  shall  not  he 
finiod  within  the  jurisdiction  of  the   Justice  or  Justices  hy  whom  the 
aame  shall  he  issued,  or  if  he  shall  escape,  go  into,  reside,  or  he,  or  he 
sopposed  or  suspected  to  he,  in  any  place  in  England  or  Wales  out  of  the 
jurifldiction  of  the  Justice  issuing  such  warrant,  it  shall  and  may  he  lawful 
for  any  Justice  of  the  Peace  for  the  county  or  place  into  which  such  person 
■ball  80  escape  or  go,  or  in  which  he  shall  reside  or  he,  or  he  supposed  or 
siiapected  to  he,  upon  proof  alone  heing  made  on  oath  of  the  handwriting 
of  the  Justice  idsuing  such  warrant,  to  make  an  indorsement  (K.)  on  such 
warrant,  signed  with  his  name,  authorizing  the  execution  of  such  warrant 
within  the  jurisdiction  of  the  Justice  making  such  indorsement,  and  which 
indorsement  shall  he   sufficient  authority  to  the  person  hringing   such 
warrant,  and  to  all  other  persons  to  whom  the  same  was  originally  directed, 
and  also  to  all  conatahles  and  other  peace  officers  of  the  coimty  or  place 
where  such  warrant  shall  he  so  indorsed,  to  execute  the  same  in  such  other 
QOimty  or  place,  and  to  carry  the  person  against  whom  such  warrant  shall 
have  issued,  when  apprehended,  hefore  the  Justice  and  Justices  of  the 
Peace  who  first  issued  the  said  warrant,  or  hefore  some  other  Justice  or 
Justices  of  the  Peace  in  and  for  the  same  county,  riding,  division,  city, 
liberty,  borough,  or  place,  or  hefore  some  Justice  or  Justices  of  the  county, 
riding,  division,  liberty,  city,  borough,  or  place,  where  the  offence  in  the 
said  warrant  mentioned  appears  therein  to  have  been  committed :  Provided 
always,  that  if  the  prosecutor,  or  any  of  the  witnesses  on  the  part  of  the 
prosecution,  shall  then  be  in  the  county  or  place  where  such  person  shall 
nave  been  so  apprehended,  the  constable  or  other  person  or  persons  who 
shall  have  so  apprehended  such  person  may,  if  so  directed  by  the  Justice 
backing  such  warrant,  take  and  convey  him  before  the  Justice  who  shall 
have  so  backed  the  said  warrant,  or  before  some  other  Justice  or  Justices 
of  the  same  county  or  place ;  and  the  said  Justice  or  Justices  may  there- 
upon take  the  examinations  of  such  prosecutor  or  witnesses,  and  proceed 
ia  erery  respect  in  manner  hereinafter  directed  with  respect  to  persons 
chained  before  a  Justice  or  Justices  of  the  Peace  with  an  oifence  alleged 
to  hare  been  committed  in  another  county  or  place  than  that  in  which  such 
persons  have  been  apprehended^     (See  sections  4  &  5  of  14  Vic,  No.  43, 

XII.  English  warrants  may  he  hacked  in  Ireland^  and  vice  versd^  in 
the  event  of  parties  escaping], — That  if  any  person  against  whom  a  war- 
not  shall  he  issued  in  any  county,  riding,  division,  liberty,  city,  borough, 
or  place,  in  England  or  Wales,  by  any  Justice  of  the  Peace,  or  by  any 
Judge  of  Her  Majesty's  Court  of  Queen's  Bench,  or  Justice  of  Oyer  and 
Terminer  or  Gaol  Delivery,  for  any  indictable  offence  against  the  laws  of 
that  part  of  the  United  Kingdom,  shall  escape,  go  into,  reside,  or  be,  or  be 
•nppoaed  or  suspected  to  be,  in  any  county  or  place  in  that  part  of  the  United 
Ku^gdom  called  Ireland,  or  if  any  person  against  whom  a  warrant  shall 
be  issued  in  any  county  or  place  in  Ireland,  by  any  Justice  of  the  Peace, 
or  by  any  Judge  of  Her  Majesty's  Court  of  Queen's  Bench  there,  or  any 
Justice  of  Oyer  and  Terminer  or  Gaol  Delivery,  for  any  crime  or  offence 
sgainst  the  laws  of  that  part  of  the  United  Kingdom,  shall  escape,  go  into, 
mide,  or  be,  or  be  supposed  or  suspected  to  be,  in  any  county,  riding, 
diviuon,  libertv,  city,  borough,  or  place,  in  that  part  of  tlio  United  Kingdom 

M  2 


164  THE   AUSTRALIAN   MAGISTRATE. 

called  England  or  Wales,  it  sball  and  may  be  lawful  for  any  Justice  of  tbe 
Peace  in  and  for  tbe  county  or  place  into  wbicb  sucb  person  sball  escape 
or  go,  or  wbere  be  sball  reside  or  be,  or  be  supposed  or  suspected  to  be,  to 
indorse  (K.)  sucb  warrant  in  manner  bereinbefore  mentioned,  or  to  tbe  like 
effect,  and  wbicb  warrant  so  indorsed  sball  be  a  sufficient  autbority  to  tbe 
person  or  persons  bringing  sucb  warrant,  and  to  all  persons  to  wbom  sucb 
warrant  was  originally  directed,  and  also  to  all  constables  or  otber  peace 
officers  of  tbe  county  or  place  wbere  sucb  warrant  sball  be  so  indorsed,  to 
execute  tbe  said  warrant  in  tbe  county  or  place  wbere  tbe  Justice  so 
indorsing  it  sball  bave  jurisdiction,  by  apprehending  tbe  person  against 
wbom  sucb  warrant  sball  bave  been  granted,  and  to  convey  bira  before 
tbe  Justice  or  Justices  wbo  granted  tbe  same,  or  before  some  otber  Justice 
or  Justices  of  tbe  Peace  in  and  for  tbe  same  county  or  place,  and  wbicb 
said  Justice  or  Justices  before  wbom  be  sball  be  so  brougbt  sball  tbere^ 
upon  proceed  in  sucb  manner  as  if  tbe  said  person  bad  been  apprebended 
in  tbe  said  last  mentioned  county  or  place. 

XIII.  Makes  provisions  (  similar  to  tbose  of  s.  12  )  witb  respect  to  tbe 
backing  of  Englisb  warrants  in  tbe  Isles  of  Man,  Guernsey,  Jersey, 
Alderney,  and  Sark ;  and  vice  versd. 

XIV.  Provides  that  Englisb  or  Irish  warrants  may  be  backed  in 
Scotland. 

XV.  Provides  that  Scotch  warrants  may  be  backed  in  England  or 
Ireland. 

XVI.  Power  to  Justices  to  summon  witnesses  to  attend  and  give  evidence, 
^^If  summons  not  obeyed^  warrant  may  he  issued  to  compel  attendance, — 
In  certain  cases  warrant  may  he  issued  in  the  first  instance, — Persons  ap- 
pearing on  summonSy  ^c,  refusing  to  he  examined^  may  he  committed'].-^ 
That,  if  it  sball  be  made  to  appear  to  any  Justice  of  tbe  Peace,  by  tbe 
oath  or  affirmation  of  any  credible  person,  that  any  person  within  the 
jurisdiction  of  such  Justice  is  likely  to  give  material  evidence  for  the 
prosexsution,  and  will  not  voluntarily  appear  for  the  purpose  of  being  ex- 
amined as  a  witness  at  tbe  time  and  place  appointed  for  the  examination 
of  tbe  witnesses  against  the  accused,  such  Justice  may  and  is  hereby 
required  to  issue  his  summons  (L.  1.)  to  such  person,  under  his  hand  and 
seal,  requiring  him  to  be  and  appear  at  a  time  and  place  mentioned  in 
such  summons  before  the  said  Justice,  or  before  such  other  Justice  or 
Justices  of  the  Peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  as  sball  then  be  there,  to  testify  what  be  sball  know 
concerning  the  charge  made  against  sucb  accused  party  ;  and  if  any  person 
so  summoned  sball  neglect  or  refuse  to  appear  at  the  time  and  place  ap^ 
pointed  by  tbe  said  summons,  and  no  just  excuse  shall  be  offered  for  such 
neglect  or  refusal,  then  (after  proof  upon  oath  or  affirmation  of  sucb  sum- 
mons having  been  served  upon  sucb  person,  either  personally  or  by  leaving 
the  same  for  him  witb  some  person  at  his  last  or  most  usual  place  of 
abode),  it  sball  be  lawful  for  tbe  Justice  or  Justices  before  wbom  such 
person  should  bave  appeared  to  issue  a  warrant  (L.  2.)  under  bis  or  their 
nanda  and  seals  to  bring  and  have  sucb  person  at  a  time  and  place  to  be 
therein  mentioned,  before  the  Justice  who  issued  tbe  said  summons,  or 
before  sucb  other  Justice  or  Justices  of  the  Peace  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  as  shall  then  bo  there,  to 
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testify  as  aforesaid,  and  which  said  warrant  may,  if  necessary,  be  backed 
as  lioreinbefore  is  mentioned,  in  order  to  its  being  executed  out  of  the 
jurisdiction  of  the  Justice  who  shall  have  issued  the  same ;  or  if  such 
Jostioe  shall  be  satisfied  by  evidence  upon  oath  or  affirmation  that  it  is 
probable  that  sach  person  will  not  attend  to  give  evidence  without  being 
onnpelled  so  to  do,  then,  instead  of  issuing  such  summons,  it  shall  be 
lairftil  for  him  to  issue  his  warrant  (L.  3.)  in  the  first  instance,  and  which, 
if  neoessary,  may  be  backed  as  aforesaid ;  and  if  on  the  appearance  of 
such  person  so  summoned  before  the  said  last-mentioned  Justice  or  Jus- 
does,  either  in  obedience  to  the  said  summons,  or  upon  being  brought 
before  him  or  them  by  virtue  of  the  said  warrant,  such  person  shall  refuse 
to  be  examined  upon  oath  or  affirmation  concerning  the  premises,  or  shall 
refuse  to  take  such  oath  or  affirmation,  or,  having  taken  such  oath  or 
affirmation,  shall  refuse  to  answer  such  questions  concerning  the  premises 
■8  sball  then  be  put  to  him,  without  offering  any  just  excuse  for  such 
refdsal,  any  Justice  of  the  Peace  then  present,  and  having  there  jurisdic- 
tion, may  by  warrant  (L.  4.)  under  his  hand  and  seal  commit  the  person 
so  refusing  to  the  common  gaol  or  house  of  correction  for  the  county, 
riding,  division,  liberty,  city,  borough,  or  place,  where  such  person  so 
refusing  shall  then  be,  there  to  remain  and  be  imprisoned  for  any  time  not 
exceeding  seven  days,  unless  he  shall  in  the  meantime  consent  to  be 
examined  and  to  answer  concerning  the  premises. 

XVII.  As  to  the  examination  of  Witnesses, — Justice  to  administer  oath 
or  c^jBSrmation, — Depositions  of  persons  who  have  diedj  or  who  are  absent, 
may  J  in  certain  cases,  be  read  in  evidence'], — ^That  in  all  cases  where  any 
person  shall  appear  or  be  brought  before  any  Justice  or  Justices  of  the 
Peace  diarged  with  any  indictable  offence,  whether  committed  in  England 
or  Wales,  or  upon  the  high  seas,  or  on  land  beyond  the  sea,  or  whether 
soeh  person  appear  voluntarily  upon  summons,  or  have  been  apprehended, 
with  or  without  warrant,  or  be  in  custody  for  the  same  or  any  other 
offence,  such  Justice  or  Justices,  before  he  or  they  shall  commit  such  ac- 
cused person  to  prison  for  trial,  or  before  he  or  they  shall  admit  him  to 
bail,  shall,  in  the  presence  of  such  accused  person,  who  shall  be  at  liberty 
to  put  questions  to  any  witness  produced  against  him,  take  the  statement 
(M.)  on  oath  or  affirmation  of  those  who  shall  know  the  facts  and  circum- 
stances of  the  case,  and  shall  put  the  same  into  writing,  and  such  depo- 
sitions shall  be  read  over  to  and  signed  respectively  by  llie  witnesses  who 
shall  have  been  so  examined,  and  shall  be  signed  also  by  the  Justice  or 
Justices  taking  the  same ;  and  the  Justice  or  Justices  before  whom  any 
such  witness  shall  appear  to  be  examined  as  aforesaid  shall,  before  such 
witness  is  examined,  administer  to  such  witness  the  usual  oath  or  affirma- 
tion, which  such  Justice  or  Justices  shall  have  full  power  and  authority 
to  do ;  and  if  upon  the  trial  of  the  person  so  accused  as  first  aforesaid  it 
shall  be  proved,  by  the  oath  or  affirmation  of  any  credible  witness,  that 
any  person  whose  deposition  shall  have  been  taken  as  aforesaid  is  dead,  or 
so  ill  as  not  to  be  able  to  travel,  and  if  also  it  be  proved  that  such  depo- 
sition was  taken  in  the  presence  of  the  person  so  accused,  and  that  he  or 
his  counsel  or  attorney  had  a  full  opportunity  of  cross-examining  the 
witness,  then,  if  such  deposition  purport  to  be  signed  by  the  Justice  by 
or  before  whom  the  same  purports  to  have  been  taken,  it  shall  be  lawful 
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to  read  such  deposition  as  evidence  in  sach  prosecution,  without  further 
proof  thereof,  unless  it  shall  be  proved  that  such  deposition  was  not  in  fact 
signed  bj  the  Justice  purporting  to  sign  the  same, 

XVIII.  After  examination  of  the  accused,  Justice  to  read  depositions 
taken  against  him,  and  caution  him  as  to  any  statement  he  may  make ;  and 
inform  him  that  he  has  nothing  to  hope  or  fear  from  either  promise  or 
threat"], — That  after  the  examinations  of  all  the  witnesses  on  the  part  of 
the  prosecution  as  aforesaid  shall  have  been  completed,  the  Justice  of  the 
Peace,  or  one  of  the  Justices  by  or  before  whom  such  examination  shall 
have  been  so  completed  as  aforesaid,  shall,  without  requiring  the  attend- 
ance of  the  witnesses,  read  or  cause  to  be  read  to  the  accused  the  deposi- 
tions taken  against  him,  and  shall  saj  to  him  these  words,  or  words  to  the 
like  efibct : — ♦*  Having  heard  the  evidence,  do  you  wish  to  say  anything 
in  answer  to  the  charge  ?  you  are  not  obliged  to  say  anything  unless  you 
desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in  writing,  and 
may  be  given  in  evidence  against  you  upon  your  trial ; "  and  whatever  the 
prisoner  shall  then  say  in  answer  thereto  shall  be  taken  down  in  writing 
(N.),  and  read  over  to  him,  and  shall  be  signed  by  the  said  Justice  or 
Justices,  and  kept  with  the  depositions  of  the  witnesses,  and  shall  be 
transmitted  with  them  as  hereinafter  mentioned  ;  and  afterwards  upon  the 
trial  of  the  said  accused  person  the  same  may,  if  necessary,  be  given  in 
evidence  against  him,  without  further  proof  thereof,  unless  it  shall  be 
proved  that  the  Justice  or  Justices  purporting  to  sign  the  same  did  not  in 
fact  sign  the  same ;  Provided  always,  that  the  said  Justice  or  Justices 
before  such  accused  person  shall  make  any  statement  shall  state  to  him, 
and  give  him  clearly  to  understand,  that  he  has  nothing  to  hope  from  an}- 
promise  of  favor,  and  nothing  to  fear  from  any  threat  which  may  havo 
been  holden  out  to  him  to  induce  him  to  make  any  admission  or  confession 
of  his  guilt,  but  that  whatever  he  shall  then  say  may  be  given  in  evidence 
against  him  upon  his  trial,  notwithstanding  such  promise  or  threat :  Pro- 
vided nevertheless,  that  nothing  herein  enacted  or  contained  shall  prevent 
the  prosecutor  in  any  case  from  giving  in  evidence  any  admission  or  con- 
fession or  other  statement  of  the  person  accused  or  charged,  made  at  any 
time,  which  by  law  would  be  admissible  as  evidence  against  such  person, 
(As  to  the  Caution,  see  "  Summary,"  post,  and  **  Confession,"  p.  68). 

XIX.  Place  where  examination  taken  not  to  be  deemed  an  Open  Court, 
and  no  person  to  remain  without  consent"], — That  the  room  or  building  in 
which  such  Justice  or  Justices  shall  take  such  examinations  and  statement 
as  aforesaid  shall  not  be  deemed  an  open  Court  for  that  purpose ;  and  it  shall 
be  lawful  for  such  Justice  or  Justices,  in  his  or  their  discretion,  to  order 
that  no  person  shall  have  access  to  or  be  or  remain  in  such  room  or  build- 
ing without  the  consent  or  permission  of  such  Justice  or  Justices,  if  it 
appear  to  him  or  them  that  the  ends  of  justice  will  be  best  answered  by 
so  doing. 

XX.  Power  to  Justice  to  bind  over  the  prosecutors  and  witnesses  by 
recognizance, — Recognizance,  depositions,  ^,,  to  be  transmitted  to  the 
Court  in  which  the  trial  is  to  be  had, — Witnesses  refusing  to  enter  into 
recognizances  may  be  committed], — That  it  shall  be  lawful  for  the  Justice 
or  Justices  before  whom  any  such  witness  shall  be  examined  as  aforesaid, 
to  bind  by  recognizance  (0.  1.)  the  prosecutor  and  every  such  witness  to 
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appear  at  the  next  Court  of  Oyer  and  Terminer  or  Gaol  Delivery,  or 
Saperior  Court  of  a  County  Palatine,  or  Court  of  General  or  Quarter  Ses- 
lioos  of  the  Peace,  at  which  the  accused  is  to  bo  tried,  then  and  there  to 
prosecate,  or  to  proHecute  and  give  evidence,  or  to  give  evidence,  as  the 
case  may  be,  against  the  party  accused,  which  said  recognizance  shall 
particularly  specify  the  profession,  art,  mystery,  or  trade  of  every  such 
pertoQ  entering  into  or  acknowledging  the  same,  together  with  his  christian 
■nd  Bumame,  and  the  parish,  township,  or  place  of  his  residence,  and  if 
\uH  residence  be  in  a  city,  town,  or  borough,  the  recognizance  shall  also 
particularly  specify  the  name  of  the  street,  and  the  number  (if  any)  of  the 
house  in  which  he  resides,  and  whether  he  is  o\i'ner  or  tenant  thereof  or  a 
lodger  therein ;  and  the  said  recognizance,  being  duly  acknowledged  by 
the  person  so  entering  into  the  same,  shall  be  Huhscribed  by  the  Justice  or 
Justices  before  whom  the  same  shall  be  acknowledged,  and  a  notice  (0.  2.) 
thereol^  signed  by  the  said  Justice  or  Justices,  shsdl  at  the  same  time  be 
g;iTen  to  the  person  bound  thereby ;  and  the  several  recognizances  so 
taken,  together  with  the  written  information,  (if  any)  the  depositions,  the 
ftaCement  of  the  accused,  and  the  recognizance  of  bail  (if  any),  in  every 
•uch  case,  shall  be  delivered  by  the  said  Justice  or  Justices,  or  he  or  they 
shall  cause  the  same  to  be  delivered,  to  the  proper  officer  of  the  Court  in 
which  the  trial  is  to  be  had,  before  or  at  the  opening  of  the  said  Court,  on 
the  first  day  of  the  sitting  thereof,  or  at  such  other  time  as  the  Judge, 
Uecorder,  or  Justice  who  is  to  preside  in  such  Court  at  the  said  trial  shall 
order  and  appoint :  Provided  always,  that  if  any  such  witncns  shall  refuse 
to  enter  into  or  acknowledge  such  recognizance  as  aforesaid,  it  shall  be 
lawful  finr  soch  Justice  or  Justices  of  the  Peace,  by  his  or  their  warrant 
(P.  1.),  to  commit  him  to  the  common  gaol  or  hoase  of  correction  for  the 
county,  riding,  divbion,  liberty,  city,  borough,  or  place  in  which  the  ac- 
cused party  b  to  be  tried,  there  to  be  imprisoned  and  safely  kept  until 
afker  the  tzial  of  such  accused  party,  unless  in  the  meantime  such  witness 
•hall  duly  enter  into  such  recognizance  as  aforesaid  before  some  one  Jus- 
tice of  the  Peace  for  the  county,  riding,  division,  liberty,  city,  borough, 
or  place,  in  which  such  ;rnol  or  house  of  correction  shall  be  situate  :  Pro- 
rided  nevertheless,  that  if  afterwards,  from  want  of  sufficient  evidence  in 
that  behalf^  or  other  caune,  the  Justice  or  Justices  before  whom  such 
accused  party  shall  have  been  brought,  shall  not  commit  him  or  hold  him 
to  bail  for  the  offence  with  whicli  he  is  charged,  it  shall  be  lawful  for  such 
Jn!«tice  or  Justices,  or  any  other  Justice  or  Justices  of  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  by  his  or  their  order 
(P.  2.)  in  that  behalf,  to  order  and  ilirect  the  keeper  of  such  common  gaol 
or  house  of  correction  where  sueh  witness  shall  be  so  in  custody  to  dis- 
charge him  from  the  same,  and  such  keeper  sbnll  thereii[>on  forthwith 
discharge  him  accordingly.  (See  s.  2  of  14  Vic,  No.  43,  post,  as  to  the 
transmission  of  depositions,  &c.) 

XXI.  Power  to  Justice  to  remand  ilie  accused  from  time  to  time,  not 
exceeding  eight  dags,  by  warrant. — 1/  remand  be  for  three  dags  onlg, 
t^  verbal  order, — Partg  accused  mag  be  admitted  to  bail,  on  tJic 
examination  being  adjourned, — If  partg  does  not  appear  upon  recog- 
nizanety  Justice  mag  transmit  the  same  to  the  Clerk  of  the  Peace.'] — That 
if^  from  the  absence  of  witnesses,  or  from  any  other  reasonable  cause,  it 
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shall  become  necessary  or  advisable  to  defer  the  examination  or  further 
examination  of  the  witnesses  for  any  time,  it  shall  be  lawful  to  and  for  the 
Justice  or  Justices  before  whom  the  accused  shall  appear  or  be  brought, 
by  his  or  their  warrant  (Q.  1.),  from  time  to  time  to  remand  the  party 
accused  for  such  time  as  by  such  Justice  or  Justices  in  their  discretion 
shall  be  deemed  reasonable,  not  exceeding  eight  clear  days,  to  the  common 
gaol  or  house  of  correction,  or  other  prison,  lock-up  house,  or  place  of 
security  in  the  county,  riding,  division,  liberty,  city,  borough,  or  place  for 
which  such  Justice  or  Justices  shall  then  be  acting ;  or  if  the  remand  be 
for  a  time  not  exceeding  three  clear  days,  it  shall  be  lawful  for  such 
Justice  or  Justices  verbally  to  order  the  constable  or  other  person  in  whose 
custody  such  party  accused  may  then  be,  or  any  other  constable  or  person 
to  be  named  by  the  said  Justice  or  Justices  in  that  behalf,  to  continue  or 
keep  such  party  accused  in  his  custody,  and  to  bring  him  before  the  same 
or  such  other  Justice  or  Justices  as  shall  be  there  acting  at  the  time  ap- 
pointed for  continuing  such  examination :  Provided  always,  that  any  such 
Justice  or  Justices  may  order  such  accused  party  to  be  brought  before  him 
or  them,  or  before  any  other  Justice  or  Justices  of  the  Peace  for  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place,  at  any  time  before 
the  expiration  of  the  time  for  which  such  accused  party  shall  be  so 
remanded,  and  the  gaoler  or  officer  in  whose  custody  he  shall  then  be  shall 
duly  obey  such  order :  Provided  also,  that,  instead  of  detaining  the  accused 
party  in  custody  during  the  period  for  which  he  shall  be  so  remanded,  any 
one  Justice  of  the  Peace  before  whom  such  accused  party  shall  so  appear 
or  be  brought  as  aforesaid  may  discharge  him,  upon  his  entering  into  a 
recognizance  (Q.  2.  3.),  with  or  without  a  surety  or  sureties,  at  the  discre- 
tion of  such  Justice,  conditioned  for  his  appearance  at  the  time  and  place 
appointed  for  the  continuance  of  such  examination ;  and  if  such  accused 
party  shall  not  afterwards  appear  at  the  time  and  place  mentioned  in  such 
recognizance,  then  the  said  Justice,  or  any  other  Justice  of  the  Peace  who 
may  then  and  there  be  present,  upon  certifying  (Q.  4.)  on  the  back  of  the 
recognizance  the  nonappearance  of  such  accused  party,  may  transmit  such 
recognizance  to  the  Clerk  of  the  Peace  of  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  within  which  such  recognizance  shall  have  been 
taken,  to  be  proceeded  upon  in  like  manner  as  other  recognizances,  and 
such  certificate  shall  be  deemed  sufficient  primd  facie  evidence  of  such 
nonappearance  of  the  said  accused  party. 

XXII.  If  a  person  he  apprehended  in  one  county  on  charge  of  an 
offence  committed  in  another^  he  may  he  examined  in  the  former ;  and  if 
evidence  he  deemed  sufficient^  may  he  committed  to  prison;  if  insufficient^  to 
he  hrought  hefore  some  Justice  in  the  latter  county. — As  to  payment  of  ex- 
penses of  conveying  the  accused  into  the  proper  county^  tS?c.~\ — iVnd  whereas 
it  often  happens  that  a  person  is  charged  before  a  Justice  of  the  Peace  with 
an  offence  alleged  to  have  been  committed  in  another  county  or  place  than 
that  in  which  such  person  has  been  apprehended,  or  in  which  such  Justice 
has  jurisdiction,  and  it  is  necessary  to  make  provision  as  to  the  manner 
of  taking  the  examinations  of  the  witnesses,  and  of  committing  the  party 
accused,  or  admitting  him  to  bail,  in  such  a  case :  Be  it  therefore  enacted. 
That  whenever  a  person  shall  appear  or  shall  be  brought  before  a  Justice 
op  Justices  of  the  Peace  in  the  county,  riding,  division,  liberty,  city^ 
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boftmgh,  or  place  wherein  such  Jastice  or  Justices  shall  have  jurisdiction, 
dimrged  with  an  offence  alleged  to  have  heen  committed  hy  him  in  any  county 
«r  pLaoe  within  England  or  Wales  wherein  such  Justice  or  Justices  shall 
BOt  have  jurisdiction,  it  shall  he  lawful  for  such  Justice  or  Justices  and 
he  and  they  are  hereby  required  to  examine  such  witnesses,  and  receive 
BQch  evidence  in  proof  of  such  charge  as  ^hall  be  produced  before*him  or 
diem,  within  his  or  their  jurisdiction  ;  and  if  in  his  or  their  opinion  such 
testimony  and  evidence  shall  be  sufficient  proof  of  the  charge  made  against 
mch   accused  party,  such  Justice  or  Justices  shall  thereupon  commit  him 
to  the  common  gaol  or  house  of  correction  for  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  where  the  offence  is  alleged  to  have  been 
eommitted,  or  shall  admit  him  to  bail,  as  hereinafter  mentioned,  and  shall 
hind  over  the  prosecutor  (if  he  have  appeared  before  him  or  them)  and 
tbe  witnesses  by  recognizance  accordingly  as  is  hereinbefore  mentioned ; 
hot  if  snch  testimony  and  evidence  shall  not  in  the  opinion  of  such  Justice 
or  Justices  be  sufficient  to  put  the  accused  party  upon  his  trial  for  the 
offence  with  which  he  is  so  charged,  then  such  Justice  or  Justices  shall 
hind  over  such  witnesses  as  he  shall  have  examinexl,  by  recognizance,  to 
give  evidence,  as  hereinbefore  is  mentioned,  and  such  Justice  or  Justices 
•hall,  by  warrant  (  R.  1. )  under  his  or  their  hand  and  seal  or  hands  and 
seals,  order  such  accused  party  to  be  taken  before  some  Justice  or  Justices 
of  the  Peace  in  and  for  the  county,  riding,  division,  liberty,  city,  borough, 
or  place  where  and  near  unto  the  place  where  the  offence  is  alleged  to  have 
been  committed,  and  shall  at  the  same  time  deliver  the  information  and 
complaint,  and  also  the  depositions  and  recognizances  so  taken  by  him  or 
them,  to  the  constable  who  shall  have  the  execution  of  such  last-mentioned 
warrant,  to  be  by  him  delivered  to  the  Justice  or  Justices  before  whom  he 
aball  take  the  accused  in  obedience  to  the  said  warrant,  and  which  said 
depositions  and  recognizances  ehall  be  deemed  to  be  taken  in  the  case,  and 
shall  be  treated  to  all  intents  and  purposes  as  if  they  had  been  taken 
hy  or  before  the  said  last-mentioned  Justice  or  Justices,  and  shall,  toge- 
ther with   such  depositions   and   recognizances   as   such  last-mentioned 
Jastice  or  Justices   shall  take   in   the  matter   of   such  charge  against 
tbe  said  accused  party,  be  transmitted  to  the  Clerk  of  the  Court  where 
the  said  accused  party  is  to  be  tried,  in  the  manner  and  at  the  time 
hereinbefore  mentioned,  if  such   accused   party  shall  be  committed  for 
trial  upon  the  said  charge,  or  shall  be  admitted  to  bail ;    and  in  case 
such   accused  party  shall  be  taken  before  the  Justice  or  Justices  last 
aforesaid   by  virtue  of  the   said  last-mentioned  warrant,  the   constable 
or  other  person  or  persons  to  whom  the  said  warrant  shall  have  been 
directed,  and  who  shall  have  conveyed  such  accused  party  before  such 
last-mentioned  Justice  or  Justices,  shall  be  entitled  to  be  paid  his  costs 
and  expenses  of  conveying  the  said  accused  party  before  the  said  Justice 
or  Justices ;  and  upon  the  said  constable  or  other  person  producing  the  said 
accused  party  before  such  Justice  or  Justices,  and  delivering  him  into  the 
cnHtody  of  such  person  as  the  said  Justice  or  Justices  shall  direct  or  name 
in  that  behalf,  and  upon  the  said  constable  delivering  to  the  said  Justice 
or  Justices  the  warrant,  information  (if  any),  depositions,  and  recognizances 
aforesaid,  and  proving  by  oath  the  handwriting  of  the  Justice  or  Justices 
who  shall  have  subscribed  the  same,  such  Justice  or  Justices  to  whom  the 


170  THE    AUSTRALIAN    MAGISTRATE. 

said  accused  party  is  so  produced  shall  thereupon  forthwith  ascertain  the 
sum  which  ought  to  he  paid  to  such  constable  or  other  person  for  conveying 
such  accused  party  and  taking  him  before  such  Justice  or  Justic(^s,  as  also 
his  reasonable  costs  and  expenses  of  returning,  and  thereupon  such  Justice 
or  Justices  shall  make  an  order  (K.  2.)  upon  the  Treasurer  of  the  county, 
riding,  division,  or  liberty,  city,  borough,  or  place,  or  if  such  city, 
borough,  or  place  shall  bo  contributory  to  the  county  rate  of  any  county, 
riding,  division,  or  liberty,  then,  upon  the  Treasurer  of  such  county, 
riding,  division,  or  liberty  respectively  to  which  it  is  contributory,  for 
payment  to  such  constable  or  other  person  of  the  sum  so  ascertained  to  be 
payable  to  him  in  that  behalf,  and  the  said  Treasurer,  upon  such  order 
being  produced  to  him,  shall  pay  the  amount  to  the  said  constable  or  other 
person  producing  the  same,  or  to  any  person  who  shall  present  the  same 
to  him  for  payment :  Provided  always,  that  if  such  last  mentioned  Justice 
or  Justices  shall  not  think  the  evidence  against  such  accused  party  sutti- 
cient  to  put  him  upon  his  trial,  and  shall  discharge  him  without  holding 
him  to  bail,  every  such  recognizance  so  taken  by  the  said  first  mentioned 
Justice  or  Justices  as  aforesaid  shall  be  null  and  void. 

XXIII.  Povoer  to  Justice  to  admit  to  bail  persons  charged  with  felony 
and  certain  misdemeanors, — Justices  may  admit  to  hail  in  the  like  case^ 
after  commitment  for  trial, — Justice  may  admit  to  bail  persons  charged 
with  other  misdemeanors, — Certain  recognizances  to  be  transmitted  to  com- 
mitting Justices. — No  bail  in  cases  of  treason,  but  by  order  of  Secretary  (f 
State,  S^, — Where  defendant  entitled  to  traverse.'] — That  where  any  person 
fill  all  appear  or  be  brought  before  a  Justice  of  the  Peace  charged  with  any 
felony,  or  with  any  assault  with  intent  to  commit  any  felony,  or  with  any 
attempt  to  commit  any  felony,  or  with  obtaining  or  attempting  to  obtain 
property  by  false  pretences,  or  with  a  misdemeanor  in  receiving  property 
stolen  or  obtained  by  false  pretences,  or  with  perjury  or  subornation  of 
perjury,  or  with  concealing  the  birth  of  a  child  by  secret  burying  or  other- 
wise, or  with  wilful  or  indecent  exposure  of  the  person,  or  with  riot,  or 
with  assault  in  pursuance  of  a  conspiracy  to  raise  wages,  or  assault  upon 
a  peace  officer  in  the  execution  of  his  duty,  or  upon  any  person  acting  in 
his  aid,  or  with  neglect  or  breach  of  duty  as  a  peace  officer,  or  with  any 
misdemeanor  for  the  prosecution  of  which  the  costs  may  be  allowed  out  of 
the  county  rate,  such  Justice  of  the  Peace  may,  in  his  discretion,  admit 
such  person  to  bail,  upon  his  procuring  and  producing  such  surety  or 
sureties  as  in  the  opinion  of  such  Justice  will  be  sufficient  to  ensure  the 
appearance  of  such  accused  person  at  the  time  and  place  when  and  whero 
he  is  to  be  tried  for  such  offence  ;  and  thereupon  such  Justice  shall  take 
the  rexK>gnizance  (S.  1 .  2.)  of  the  said  accused  person  and  his  surety  or 
sureties,  conditioned  for  the  appearance  of  such  accused  person  at  the  tim(*. 
and  place  of  trial,  and  that  he  will  then  surrender  and  take  his  trial, 
and  not  depart  the  Court  without  leave ;  and  in  all  cases  where  a  person 
charged  with  any  indictable  offence  shall  be  committed  to  prison  to  take 
his  trial  for  the  same,  it  shall  be  lawful  at  any  time  afterwards,  and  before 
the  first  day  of  the  Sitting  or  Session  at  which  he  is  to  be  tried,  or  before 
the  day  to  which  such  Sitting  or  Session  may  be  adjourned,  for  the  Justice 
or  Justices  of  the  Peace  who  shall  have  signed  the  warrant  for  his  com- 
mitment, in  his  or  their  discretion,  to  admit  such  accused  person  to  bail  iu 
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Banner  aforesaid ;    or  if  such  committing  Justice  or  JusticcH  shall  be  of 
opinion  that  for  any  of  the  offences  hereinbefore  mentioned  the  said  accused 
pemon  ought  to  be  admitted  to  bail,  he  or  they  shall  in  such  cases,  and  in 
all  other  cases  of  misdemeanors,  certify  (S.  3.)  on  the  back  of  the  warrant 
of  ooouiiitment  his  or  their  consent  to  such  accused  party  being  bailed, 
ftmting  also  the  amount  of  bail  which  ought  to  be  required,  it  shall  be 
lawful  for  any  Justice  of  the  Peace  attending  or  being  at  the  gaol  or  prison 
where  snch  accused  party  shall  be  in  custody,  on  production  of  such  certi- 
ficate, to  admit  such  accused  person  to  bail  in  manner  aforesaid  ;  or  if  it 
■hall  be  inconvenient  for  the  surety  or  sureties  in  such  a  case  to  attend  at 
tach  gaol  or  prison  to  join  with  such  accused  person  in  the  recognizance  of 
bail,  then  such  committing  Justice  or  Justices  may  make  a  duplicate  of 
inch  certificate  (S.  4.)  as  aforesaid,  and  upon  the  same  being  produced  to 
any  Justice  of  the  Peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  it  shall  be  lawful  for  such  last- mentioned  Justice  to  take 
the  recognizance  of  the  surety  or  sureties  in  conformity  with  such  certificate, 
imd  upon  such  recognizance  being  transmitted  to  the  keeper  of  such  gaol 
or  prison,  and  produced,  together  with  the  certificate  on  the  warrant  of 
commitment  as  aforesaid,  to  any  Justice  of  the  Peace  attending  or  being  at 
nich   gaol  or  prison,  it  shall  be  lawful  for  such  last-mentioned  Justice 
thereupon  to  take  the  recognizance  of  such  accused  party  and  to  order  him 
to  be  discharged  out  of  custody  as  to  that  commitment,  as  hereinafter  men- 
tioned ;  and  where  any  person  shall  be  charged  before  any  Justice  of  the 
Peace  with  any  indictable  misdemeanor  other  than   those  hereinbefore 
mentioned,  such  Justice  after  taking  the  examinations  in  writing  as  afore- 
iaid,  instead  of  committing  him  to  prison  for  such  offence,  shall  admit  him 
to  Iwil  in  manner  aforesaid,  or  if  he  have  been  committed  to  prison,  and 
shall  apply  to  any  one  of  the  Visiting  Justices  of  such  prison,  or  to  any  other 
Justice  of  the  Peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  before  the  first  day  of  the  Sitting  or  Session  at  which 
be   is  to  be  tried,  or  before  the  day  to  which  such  Sitting  or  Session  may 
be  adjourned,  to  be  admitted  to  bail,  such  Justice  shall  accordingly  admit 
bim  to  bail  in  manner  aforesaid  ;  and  in  all  cases  where  such  accused  person 
in  custody  shall  be  admitted  to  bail  by  a  Justice  of  the  Peace  other  than 
the  committing  Justice  or  Justices  as  aforesaid,  such  Justice  of  the  Peace 
ao  admitting  him  to  bail  shall  forthwith  transmit  the  recognizance  or 
reoogpuzances  of  bail  to  the  committing  Justice  or  Justices,  or  one  of  them, 
to  be  by  him  or  them  transmitted,  with  the  examinations,  to  the  proper 
officer ;    Provided  nevertheless,  that  no  Justice  or  Justices  of  the  Peace 
shall  admit  any  person  to  bail  for  treason,  nor  shall  such  person  be  admitted 
to  bail,  except  by  order  of  one  of  Her  Majesty's  Secretaries  of  State,  or 
by  Her  Majesty's  Court  of  Queen's  Bench  at  Westminster,  or  a  Judge 
thereof  in  vacation :    Provided  also,  that  when,  in  cases  of  misdemeanor, 
the  defendant  shall  be  entitled  to  a  traverse  at  the  next  Assizes  or  Quarter 
Sessions,  and  shall  not  be  bound  to  take  his  trial  until  the  second  Assizes 
or  Sessions,  in  every  such  case  the  recognizance  (S.  1.)  of  bail  shall  be 
conditioned  that  he  shall  appear  and  plead  at  the  next  Assizes  or  Sessions, 
and  then  traverse  the  indictment,  and  that  he  shall  surrender  and  take  his 
trial  at  such  second  Assizes  or  Sessions,  unless  such  accused  party  shall, 
before  be  enter  into  such  recognizance,  choose  and  consent  to  take  his  trial 
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at  such  first  Assizea  or  Sessions,  in  which  case  the  recognizance  may  be 
in  the  ordinary  form  hereinbefore  mentioned.     (See  "  Bail,"  p.  32). 

XXIV.  When  Justice  admits  a  person  to  bail  after  commitment  a  writ 
of  deliverance  shall  be  sent  to  him,  if  not  detained  for  any  other  offence']. — 
That  in  all  cases  where  a  Justice  or  Justices  of  the  Peace  shall  admit  to 
bail  any  person  who  shall  then  be  in  any  prison  charged  with  the  offence 
for  which  he  shall  be  so  admitted  to  bail,  such  Justice  or  Justices  shall 
send  to  or  cause  to  be  lodged  with  the  keeper  of  such  prison  a  warrant  of 
deliverance  (S.  5.)  under  his  or  their  hand  and  seal  or  hands  and  seals, 
requiring  the  said  keeper  to  discharge  the  person  so  admitted  to  bail,  if 
he  be  detained  for  no  other  offence,  and  upon  such  warrant  of  deliverance 
being  delivered  to  or  lodged  with  such  keeper  he  shall  forthwith  obey  the 
eame.     (See  "  Bail,"  p.  32). 

XXV.  If  after  hearing  evidence  against  the  accused  it  is  not  thought 
sufficient  to  warrant  commitment  he  shall  be  discharged ;  but  if  evidence 
considered  sufficient^  Justice  shall,  by  warranty  commit  the  accused  for 
trial\ — That  when  all  the  evidence  offered  upon  the  part  of  the  prosecution 
against  the  accused  party  shall  have  been  heard,  if  the  Justice  or  Justices 
of  the  Peace  then  present  shall  be  of  opinion  that  it  is  not  sufHcient  to  put 
such  accused  party  upon  his  trial  for  an  indictable  offence,  such  Justice  or 
Justices  shall  forthwith  order  such  accused  party,  if  in  custody,  to  be  dis- 
charged as  to  the  information  then  under  inquiry ;  but  if,  in  the  opinion  of 
such  Justice  or  Justices,  such  evidence  is  sufficient  to  put  the  accused 
party  upon  his  trial  for  an  indictable  offence,  or  if  the  evidence  given  raise 
a  strong  or  probable  presumption  of  the  guilt  of  such  accused  party,  then 
such  Justice  or  Justices  shall,  by  his  or  their  warrant  (T.  1.)  commit  him 
to  the  common  gaol  or  house  of  correction  for  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  to  which  by  law  he  may  now  be  committed, 
or,  in  the  case  of  an  indictable  offence  committed  on  the  high  seas,  or  on 
land  beyond  the  sea,  to  the  common  gaol  of  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  within  which  such  Justice  or  Justices  shall 
have  jurisdiction,  to  be  there  safely  kept  until  he  shall  be  thence  delivered 
by  due  course  of  law,  or  admit  him  to  bail  as  hereinbefore  mentioned. 

XXVI.  Eegulations  for  conveying  prisoners  to  gaol, — As  to  payment 
of  costs  for  conveying  prisoners  to  prison"], — That  the  constable  or  any  of 
the  constables  or  other  persons  to  whom  the  said  warrant  of  commitment 
shall  be  directed  shall  convey  such  accused  person  therein  named  or 
described  to  the  gaol  or  other  prison  mentioned  in  such  warrant,  and  there 
deliver  him,  together  with  such  warrant,  to  the  gaoler,  keeper,  or  g«vernor 
of  such  gaol  or  prison,  who  shall  thereupon  give  such  constable  or  other 
person  so  delivering  such  prisoner  into  his  custody  a  receipt  (T.  2.)  for 
such  prisoner,  setting  forth  the  state  and  condition  in  which  sueh  prisoner 
was  when  he  was  delivered  into  the  custody  of  such  gaoler,  keeper,  or 
governor  ;  and  in  all  cases  where  such  constable  or  other  person  shall  be 
entitled  to  his  costs  or  expenses  for  conveying  such  person  to  such  prison 
as  aforesaid  it  shall  be  lawful  for  the  Justice  or  Justices  who  shall  have 
committed  the  accused  party,  or  for  any  Justice  of  the  Peace  in  and  for  the 
said  county,  riding,  division,  or  other  place  of  exclusive  jurisdiction,  wherein 
the  offence  is  alleged  in  the  said  warrant  to  have  been  committed,  to  ascer- 
tain the  sum  which  ought  to  be  paid  to  such  constable  or  other  person  for 
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• 

eonTeyiDg  such  prisoner  to  such  gaol  or  prison,  and  also  tbe  snm  which 

shoold  reasonably  be  allowed  him  for  his  expenses  in  returning,  and  there- 

upon  such  Justice  shall  make  an  order  (T.  2.)  upon  the  Treasurer  of  such 

coonty,  riding,  division,  liberty,  or  place  of  exclusive  jurisdiction,  or  if 

mch  place  of  exclusive  jurisdiction  shall  be  contributory  to  the  county  rate 

of  any  county,  riding,  or  division,  then  upon  the  Treasurer  of  such  county, 

T^ing,  or  division,  respectively,  or,  in  the  county  of  Middlesex,  upon  the 

Orerseers  of  the  poor  of  the  parish  or  place  within  which  the  offence  is 

alleged  to  have  been  committed,  for  payment  to  such  constable  or  other 

person  of  the  sums  so  ascertained  to  be  payable  to  him  in  that  behalf;  and 

the  said  Treasurer  or  Overseers,  upon  such  order  being  produced  to  him 

or  them  respectively,  shall  pay  the  amount  thereof  to  such  constable  or 

other  person  producing  the  same,  or  to  any  person  who  shall  present 

the  same  to  him  or  them  for  payment :    Provided  nevertheless,  that  if  it 

shall  appear  to  the  Justice  or  Justices  by  whom  any  such  warrant  of 

eonunitment  against  such  prisoner  shall  be  granted  as  aforesaid  that  such 

piiaoner  hath  money  sufficient  to  pay  the  expenses,  or  some  part  thereof^ 

of  conveying  him  to  such  gaol  or  prison,  it  shall  be  lawful  for  such  Justice 

or  Justices,  in  his  or  their  discretion,  to  order  such  money  or  a  sufficient 

part  thereof  to  be  applied  to  such  purpose. 

XXVII.  After  examinations  are  completed^  defendant  entitled  to  copies 
of  the  depositions'].  — That  at  any  time  after  all  the  examinations  aforesaid 
shall  have  been  completed,  and  before  the  first  day  of  the  Assizes  or 
Sessions  or  other  first  sitting  of  the  Court  at  which  any  person  so  com- 
mitted to  prison  or  admitted  to  bail  as  aforesaid  is  to  be  tried,  such  person 
may  require  and  shall  be  entitled  to  have,  of  and  from  the  officer  or  person 
haring  the  custody  of  the  same,  copies  of  the  depositions  on  which  he  shall 
have  been  committed  or  bailed,  on  payment  of  a  reasonable  sum  for  the 
same,  not  exceeding  at  the  rate  of  three  half-pence  for  each  folio  of  ninety 
wordsk     (See  s.  3  of  14  Vic,  No.  43,  post), 

XXVI II.  Forms  in  Schedule  deemed  valid]. — That  the  several  Forms 
in  the  Schedule  to  this  Act  contained,  or  Forms  to  the  same  or  the  like 
effect,  shall  be  deemed  good,  valid,  and  sufficient  m  law.  (The  authorized 
Forms  will  be  found  in  Part  II.) 

XXIX.  Metropolitan  Police  Magistrates  and  Stipendiary  Magistrates 
in  other  places  may  act  alone. — Nothing  to  aj^ect  powers,  d?c.j  contained  in 
10  G.  IV.,  c.  44,  2^3  Vict.,  c.  47,  2^3  Vict.,  c.  71,  and  S  &  4,  Vict.^ 
c,  84. 

XXX.  Lord  Mayor,  or  any  Alderman  of  London,  may  act  alone.— 
Nothing  to  affect  powers,  dsc,  contained  ?n  2  c£r  3  Vict.,  c.  94. 

XXXI.  Chief  Magistrate  of  Bow-street  may  be  a  Justice  for  Berks^ 
without  qualification. 

XXXII.  Act  to  extend  to  Berwick-upon-Tweed,  hut  not  to  Scotland j 
Ireland,  dec,  except  as  to  backing  of  warrants. 

XXXI II.  Commencement  of  Act. 

XXXIV.  After  commencement  of  this  Act  the  following  Acts  and  parts 
of  Acts  repealed ;— 13  O.  III.,  c.  31 ;  28  G.  IIL,  c.  49  ;  *44  O.  IIL,  c.  92  ; 
♦45  Q.  IIL,  c.  92 ;  54  G.  IIL,  c.  186  ;  1  d;  2  G.  IV.,  c.  63  ;  *3  G.  IV.,  c 
46 ;  no.  IV.,  c.  38 ;  *7  G.  IV.,  c.  64  ;  *o  ii6  W.  IV.,  c.  33  ;  *6  <&  7 
W.  IV.,  c.  114  ;  '*  and  all  other  Act  or  Acts,  or  parts  of  Acts,  which  are 
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inconsistent  with  the  provisions  of  this  Act,  save  and  except  so  ranch  of  the 
said  several  Acts  as  repeal  any  other  Act  or  parts  of  Acts,  &c/'  (w) 


SUMMARY. 

(11  &  12  Vic,  c.  42). 
Indictable  Offences. 


Preliminaty  Procedure  in  Indictable  Offences],-— The  first  Act  adopted 
(11  &  12  Vic,  c.  42)  relates  to  the  Law  and  Practice  of  procedure  hefore 
Justices  of  the  Peace  out  of  Quarter  Sessions  with  respect  to  indictable 
offences,  and  the  examination  and  committal  of  accused  persons  for  trial ; 
and,  as  regulated  thereby,  will  now  be  considered  such  portions  of  the 
Magistrates'  duties  as  involve  proceedings  "  of  most  frequent  occurrence, 
or  of  paramount  importance." 

With  respect  to  the  apprehension  of  offenders,  the  first  fifteen  sections 
have  all  reference  thereto ;  but  it  is  proposed  only  to  dwell  upon  those 
which  relate  to  charges  made  before  the  Magistrate  himself,  who  is  re- 
quired to  issue  a  warrant  or  summons  in  respect  thereof. 

What  to  be  considered  before  issuing  Warrant  or  Summons  on  charge 
preferred], — By  the  first  section  the  Justice  is  empowered  to  issue  cither 
a  warrant  or  summons  in  all  cases  where  complaint  is  made  before  him 
"  that  any  person  has  committed^  or  is  suspected  to  have  committed^  any 
treason^  felony^  or  indictable  misdemeanor^  or  other  indictable  ojfenct  what- 
eoever,*^  Whenever,  then,  a  complaint  of  the  above-mentioned  description 
is  made  before  him,  he  should,  in  the  first  instance,  assure  himself  that  it 
has  some  foundation  in  fact,  and  that  it  amounts  also  to  an  indictahlr 
offence  in  law.  For,  notwithstanding  the  maxim  that  everyone  is  pre- 
sumed to  know  the  law,  it  is  every  day's  experience  that  the  majority  are 
very  ignorant  of  its  provisions,  and  the  consequence  is,  that  individuals 
are  frequently  brought  to  a  police  office,  or  handed  over  to  a  constable,  to 
answer  for  acts  for  which  they  are  amenable  only  to  a  Court  of  Civil  Ju- 
dicature. The  Magistrate,  therefore,  will  do  well  to  require  from  parties 
making  charges  a  definite  statement  of  their  complaint, — not  necessarily  a 
minute  and  circumstantial  detail  of  every  particular,  but  at  least  such  a 
clear  account  of  the  matter  as  to  satisfy  him,  first,  that,  in  point  of  law, 
an  indictable  offence  is  imputed ;  and,  secondly,  that,  in  point  of  fact,  the 
offence  charged  has  been — or  that  there  is  strong  reason  for  suspecting 
that  it  has  been — actually  committed. 

Mode  of  proceeding  in  granting  warrant  or  summons]. — Having  heard 
the  charge  preferred,  he  will  exercise  his  discretion  in  granting  a  warrant 
or  summons,  (x)     If  he  adopt  the  former,  he  will  find,  from  the  8th  sec- 


(w)  The  Acts  to  which  asterisks  are  prefixed  are  only  partially  repealed. 

(x)  Sealing  Proceedings]. — With  regard  to  sealing  by  the  ]Magistrate,  it  may  he 
remarked  that  the  seal,  or  mark  intended  as  a  seal,  on  summonses,  warrants,  &c., 
may  bo  any  impression  or  otherwise  in  ink,  made  at  the  time  by  the  clerk,  or  by 
the  printer,  and  adopted  by  the  Justice  signing  the  document.  Sec  R,  v.  !St.  FuuVsy 
Covent  Garden,  HL.J.M.C,  lOD. 
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tion,  that  he  cannot  do  so  until  the  charge  has  heen  reduced  to  writing, 
and  Terified  on  oath.  As  to  the  manner  in  which  this  and  other  matters 
directed  by  the  Act  should  be  done,  a  guide  is  furnished  to  him  in  the 
Tarious  Forms  appended  to  the  Act,  "  which  Forms,*'  or  "  Forms  to  the 
same  or  like  effect,"  the  28th  section  declares,  "  shall  be  deemed  good, 
▼alid,  and  sufficient  in  law."  This,  however,  does  not  proscribe  the  use 
or  impair  the  validity  of  any  other  Forms  ;  but  it  will  be  better,  never-* 
theless,  where  it  can  be  done,  to  follow  those  given  by  the  Act.  (y) 

To  render  more  intelligible  the  preceding  directions  by  a  suppositious 
ease,  let  it  be  imagined  that  John  Smith  gives  information  to  a  Justice 
that  his  watch  has  been  stolen  from  him  by  Thomas  Jones,  Smith  should 
be  required  to  state,  verbally,  the  circumstances  of  the  theft :  the  time  and 
place  when  and  where  his  watch  was  lost, — when  he  first  missed  it, — how 
he  knows  it  was  stolen, — and  how  he  has  ascertained,  or  why  he  suspects, 
Jones  to  have  stolen  it.  If  he  answer  these  questions  satisfactorily,  the 
charge  founded  on  his  statement  may  then  be  reduced  to  writing,  and,  after 
be  has  sworn  to  a  belief  of  its  truth,  a  warrant  may  be  issued.  The  Jus- 
tice will  remark  the  words  ^^  charge  founded  on  his  statement  ^%'  for  it  is 
not  necessary  to  take  down  the  statement  itself  for  the  purposes  of  a 
warrant.  It  is  advisable  to  obtain  such  statement,  in  order  that  the 
Magistrate  may  ascertain  whether  the  circumstances  of  the  case  be  such 
as  to  justify  a  warrant  instead  of  a  summons  ;  but  the  facts  which  he  has 
thereby  elicited  as  a  guide  for  his  discretion,  need  not  be  incorporated  in 
the  warrant,  if  he  be  determined  upon  issuing  one. 

Smith  then,  having  satisfied  him  that  he  (Smith)  has  good  grounds  for 
accusing  Jones  of  having  stolen  his  watch,  the  charge  may  be  taken  down 

follows : — 


Form  of  Information  on  charge  of  Larceny. 

New  South  Wales  ]^ 

To  wit.  j      The  information  and  complaint  of  John  Smith,  of  Sydney^ 

in  the  Colony  of  New  South  Wales,  (labourer),  taken  this 
day  of  ,  in  the  year  of  our  Lord  186    ,  before  the  undersisnod 

A.  B.,  one  of  {or^  if  more  than  one^  before  us)  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  Territory  of  New  South  Wales,  wlio  saith  that  Thomas 
Jones,  (or,  if  he  did  not  see  Jones  take  the  watch,  that  he  hath  just  cause  to 
believe  and  suspect,  and  doth  believe  and  suspect,  that  Thomas  Jones),  of 

in  the  said  Golony,  labourer,  did,  on  or  about  the 
day  of  last,  at  in  the  Colony  aforesaid,  feloniously 

steal,  take,  and  carry  away  one  silver  watch,  the  property  of  the  said  John 
Smith. 

This  should  be  signed  by  Smith,  and  an  oath,  in  the  following  words, 
should  then  be  administered  to  him  : — 

Oath  on  taking  information'], — "  You,  John  Smith,  do  swear  that  the 
contents  of  this  your  information,  signed  by  you,  are  true  and  correct,  to 
the  best  of  your  knowledge  and  belief.     So  help  you  God." 


(t)  By  the  7th  section  of  the  14th  Vic,  No.  43,  the  Forms  may  be  varied  in  the 
manner  therein  provided,  and  published,  when  complete,  in  the  Gazette,  This  has 
been  done,  and  the  Forms  hereinafter  given  (Part  II.)  and  referred  to  were  adapt v^d 
by  the  Justices  assembled  in  General  Quarter  Sessions  at  Sydney,  in  June,  1851. 
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Justice* s  Attestation]. — ^The  Justice  will  then  add  his  attestation  thus : — • 

"  Sworn  before  me  the  day  and  year  first  above  mentioned,  at 
in  the  Colony  aforesaid. 

"J.  f:' 

Search  Warrant  should  he  issued  in  certain  cases'], — The  information 
having  been  duly  signed  and  sworn  to  by  the  prosecutor,  it  may  become  a 
matter  of  importance  in  some  cases,  as  in  cases  of  larceny,  to  consider 
whether  a  warrant  of  apprehension  should  be  issued  against  the  offender's 
person,  or  whether  it  would  not  be  expedient  to  issue  a  search  warranty 
for  the  purpose  of  examining  his  house  and  premises,  and  thus  strengthen 
the  evidence  by  the  actual  finding  therein  of  the  stolen  property.  It  may 
be  granted  by  one  Justice,  on  information  on  oath  by  the  owner  of  the 
goods  stolen,  or  some  one  on  his  behalf,  of  reasonable  ground  for  suspecting 
that  such  goods  are  in  the  house  or  on  the  premises  of  any  particular 
person.  Persons  must  be  guided  by  circumstances  in  their  selection  of 
one  or  other  of  these  modes  of  proceeding.  A  Form  of  search  warrant 
will  be  found  in  Part  II. 

The  search  warrant  for  stolen  property  must  be  executed  in  the  day- 
time, if  there  be  probable  suspicion  only ;  but  where  there  is  positive 
proof,  it  may  be  executed  in  the  night-time,  and  may,  it  is  conceived,  be 
executed  on  a  Sunday.  (Jther  articles  than  those  mentioned  in  the  warrant 
may  be  seized,  if  they  are  likely  to  furnish  evidence  of  the  identity  of 
those  which  are  specified.   (Crozier  v.  Cundyy  6  B.  &  C,  232). 

The  next  step  is  granting  the  warrant,  which  may  be  in  the  Form  given 
in  the  Schedule  (B.)  The  direction  may,  to  quote  from  Nichols,  "either 
be  to  the  constable  by  name,  or,  generally^  to  the  constable  of  the  place 
or  district  within  which  it  is  to  be  executed,  or  to  such  constable  of  the 
district,  &c.'' 

Mode  of  stating  the  offence  in  warrant'], — The  "  offence  charged,"  as  to 
time,  place,  and  description,  may  in  all  cases  be  in  the  same  terms  as  those 
employed  in  the  information  or  complaint,  if  they  be  there  properly  stated  ; 
but  care  must  be  taken  that  the  charge  sufficiently  appears  on  the  warrant 
to  authorize  the  constable's  putting  it  in  force ;  as,  otherwise,  in  the  event 
of  resistance,  he  would  be  unable  legally  to  oppose  force  by  force.  Not 
unfrequently  warrants  have  been  issued,  in  which  the  party  apprehendi»d 
thereon  was  charged  simply  with  "  felony,"  which  amounts,  in  law,  to  no 
charge  at  all.  The  particular  offence  should  always  be  specified,  and  in 
such  terms  as  to  leave  no  doubt  that  a  felony  or  indictable  offence  is 
charged.  Proper  descriptions  of  the  most  common  offences  are  to  be  found 
in  Part  II. 

Proceedings  by  SummoTis], — Thus  far  it  has  been  presumed  that  a 
warrant  has  been  granted  by  the  Justice;  but  as,  in  the  exercise  of  his 
discretion^  he  might  see  fit  only  to  issue  a  summons,  the  mode  of  proceed- 
ing in  the  latter  case  will  have  to  be  considered. 

It  is  provided  by  the  8th  section,  "  that  in  all  cases  where  it  is  intended 
to  issue  a  summons  instead  of  a  warrant  in  the  first  instance^  it  shall  not  be 
necessary  that  such  information  and  complaint  shall  be  in  writing^  or  be 
sworn  to  or  affirmed  in  manner  aforesaid^  but  in  every  such  case  such 
information  and  complaint  may  be  by  parol  merely^  and  without  any  oath 
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tor  €kffirnuUion  whatsoever  to  support  or  substantiate  the  same.**  This  does 
not  prohibit  the  taking  of  an  inforination  in  writing  and  on  oath,  but 
merely  dispenses  with  its  necessity  where  the  Justice  determines  only  to 
ismie  a  summons. 

Precautionary  Suggestions'], — There  might  be  cases,  however,  in  which 
even  before  issuing  a  summons,  he  would  do  well  to  require  of  the  informant 
something  more  than  his  mere  verbal  statement ;  and  the  consequences  are 
■o  serious  to  any  man,  whether  as  regards  his  character  or  his  pocket,  of 
being  called  on  to  answer  a  criminal  charge,  that  no  one  would  blame  a 
Magintrate  for  receiving  with  great  care  and  caution  statements  which, 
even  under  the  restraint  of  an  oath,  are,  from  the  lips  of  an  interested  and 
excited  accuser,  not  always  to  be  depended  on. 

Assuming  that  a  summons  is  granted,  the  Form  given  in  the  Schedule 
to  the  Act  (C.)  should  be  followed.  The  mode  of  service  is  pointed  out 
in  the  9th  section,  which  enacts,  ^^  That  it  sJiall  he  served  hy  a  constable 
or  other  peace  officer  upon  the  person  to  whom  it  is  directed^  hy  delivering 
ike  same  to  the  party  personally,  or  if  he  cannot  conveniently  be  met  withy 
theii  bif  leaving  the  same  with  some  person  for  him,  at  his  last  or  most  usual 
place  of  abode,  and  the  constable  or  other  peace  officer  who  shall  have 
served  the  same  in  manner  aforesaid,  shall  attend  at  the  time  and  place 
and  before  the  Justices  in  the  said  summons  mentioned,  to  depose,  if  neces- 
sary^ to  the  service  of  such  summons^  If  the  party  summoned  does  not 
attend  at  the  time  specified,  the  Justice  may  is^ue  a  warrant  for  his  ap- 
prehension, which  warrant  may  be  according  to  the  Form  in  the  Schedule 
of  the  Act  (D.) 

Proceedings  to  he  taken  in  granting  warrant  if  summons  disobeyed], — 
Before  granting  the  warrant,  however,  the  deposition  of  the  constable,  on 
oath,  must  be  taken  of  the  service  of  the  summons ;  to  render  which 
effectual,  the  Justice  should,  on  issuing  the  summons,  cause  a  copy  of  it 
to  be  made  out  and  compared  with  the  original  hy  the  constable  who  is  to 
serve  it ;  for  it  will  be  observed  that  the  Act  directs  that  the  service  of 
the  summons  shall  be  both  made  and  deposed  io  by  the  constable  to  whom 
it  is  delivered.  This  would  se>em  to  render  it  necessary  that  the  constable 
sboold  be  able  to  read,  for  it  does  not  very  easily  suggest  itself  how  he 
eoold  make  himself  acquainted  with  the  contents  of  the  summons,  except 
hy  comparison  with  the  copy.  Assuming  that  he  is  able  to  read,  and  has 
examined  the  copy  and  original  together,  the  following  Form  will  answer 
for  hb  deposition  : — 

Hew  South  Walesl 

To  wit.         j      The  deposition  of  J.  N.,  constable,  of  in  the 

said  Colony,  taken  upon  oath  before  me  the  undersigned,  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  said  Colony,  this  day  of 

185    ,  who  saith  that  he  served  A.  B.,  mentioned  in  the  annexed  within  sum- 
nions,  with  a  duplicate  thereof,  on  the  day  of  last, 

personally,  (or  by  leaving  the  same  with  N.  O.  at  the  said  A.  B.*s  usual  place 
of  abode  at  N.  in  the  said  Colony). 

Before  me,  J.  S. 

Before  the  deposition  is  made,  the  copy  of  the  summons  referred  to 
should  be  attached  to  the  deposition  by  a  tape  and  sealing-wax,  and  the 
Justice  before  whom  it  is  taken  should  endorse  on  the  copy  of  the  summout 
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these  words,  "  This  is  the  copy  of  the  puramons  referred  to  in  the  depo- 
sition of  (constable)  hereto  annexed,"  adJing  his  signature,  as  well  as  to 
the  deposition  itself. 

Suggested  mode  of  verifying  sei'vice  of  summons  where  eonstable  serving 
it  unable  to  read]. — If  the  constable  to  whom  the  summons  is  delivered 
cannot  read,  (which  is  not  at  all  an  improbable  supposition),  some  means 
must  be  contrived  for  verifying  the  service  in  another  way  than  through 
the  medium  of  the  constable's  perusal  and  comparison.  All  that  he  can 
swear  to  in  such  case  is  the  fact  of  having  left  with  the  party  served  a 
certain  piece  of  paper  handed  to  him  by  a  certain  person  ;  but  of  its  con- 
tents he  can  affirm,  of  his  own  knowledge,  nothing.  It  will  be  necessary, 
therefore,  for  some  other  person  (say  the  Clerk  of  the  Bench)  to  ascertain 
by  his  own  comparison  that  a  correct  copy  has  been  made  of  the  original 
summons  before  the  latter  is  delivered  to  the  constable  employed  to  serve 
it.  Having  made  such  copy,  and  compared  it  with  the  summons,  the 
party  making  it  should  take  it  into  his  own  charge,  and  deliver  with  his 
oum  hand  to  the  constable  the  original,  explaining  at  the  same  time  to 
him  its  contents.  He  should  then  endorse  on  the  copy  the  following  me- 
morandum : — 

"  Delivered  to  constable  (name)  the  original  of  this  copy,  on  (day 
of  week)  the  day  of  ,  185      ,  at  about 

o'clock  a.  m.  (or  p.  ra.),  having  previously  compared  the  original  and  copy. 
and  explained  to  the  said  (constable)  the  contents  of  the  former,  and 
named  the  party  upon  whom  it  was  to  be  served. 

"Signed,  "J.  S." 

This  particularity  will  enable  him  to  make  the  deposition  hereinafter 
suggested,  should  the  party  served  not  attend,  and  a  warrant  be  required 
to  apprehend  him.  The  deposition  may  be  a  joint  one  with  the  constable^ 
and  may  be  in  the  following  form  : — 

New  South  Wales'! 

To  wit.  /      The  joint  and  several  deposition  of  ,  Clerk 

of  the  Bench,  &c.,  at  ,  in  the  Haid  Colony,  and  of 

constable,  of  ,  in  the  said  Colony,  taken  upon  oath  before  me  tlic 

undersigned,  one  &c.,  this  day  of  ,  185     ,  of  whom 

the  first  named  deponent  for  himself  saith  that  he  did  on  the  day 

of  ,  at  about  o'clock  ,  at  in  the  said 

Colony,  deliver  to  the  above-named  (constubh)  the  original  summons  of  whieli 
the  paper  writing  hereto  anacxcd  purjwrts  to  be  a  copy,  and  at  the  same  tim«» 
explained  to  him  the  contents  thereof,  and  mentioned  to  him  the  namf  of 
(the  parti/  named  in  the  summons)  as  the  party  to  be  served  therewitli.  And 
the  said  further  saith  that  previously  to  delivering  tlic  said 

original  summons  to  the  said  {constable)  he  compared  and  examined  it  Avitli 
the  said  paper  writing  hereto  annexed,  and  found  it  to  be  a  true  and  eorreet 
copy  thereof,  and  that  the  same  paper  writing  is  now  in  the  same  state  as  it 
was  when  tlio  said  so  examined  it  as  aforesaid,  and  is,  to  the 

best  of  his  belief,  a  true  and  accurate  copy  of  the  said  original  summon:?. 
And  the  deponent  the  said  (constable)  for  himself  saith  that  on  or  alxuit  tlui 
day  of  he  the  said  (constable)  received  from  the  hands 

of  the  said  (Clerk  of  Bench)  the  first-named  deponent,  a  paper  writing,  wliich 
the  said  (  Clerk  of  Bench)  explained  to  him  the  said  (constable)  to  be  a  summons 
commanding  one  (party  served)  to  appear  before   (Justice's   name)  on  the 
day  of  at  o'clock  in  the  forenoon,  or  before  sneh 

other  Justice  or  Justices  as  should  be  then  and  there,  to  answer  the  charge 
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mentioned  in  the  said  summons.  And  the  said  summons  so  delivered  to  him 
by  the  saAd(  Clerk  of  Bench)  as  atoresaid,  he  served  personally  on  the  said 
{jfarty  served)  mentioned  in  the  said  summons,  or  hy  leaving  the  same  with 

at  the  said  's  most  usual  (or  last)  place  of  abode 

at  ,  in  the  said  Colony. 

Signatures     {[g^^f  «!„,,,. 
Before  me,  J.  S.  (Juttice^s  signature). 

This  affidavit  will  fully  authorize  the  Justice  in  granting  his  warrant 
to  apprehend  the  party  served,  in  case  of  his  non-attendance.  Care  should 
Ue  taken  that  sufficient  time  be  allowed  for  the  service  of  the  summons 
and  the  appearance  of  the  party  served,  by  inserting  a  day  not  too  near 
at  hand ;  and  on  the  day  named  for  the  appearance  of  the  party  to  be 
served,  the  constable  employed  to  serve  it  should  be  in  attendance,  to 
prove,  if  necessary,  the  service ;  for  no  warrant  can  be  granted  without 
such  proof  by  him,    See  9th  section. 

It  remains  to  be  observed  that,  by  the  latter  part  of  the  1st  section  of 
the  Act,  the  Justice  may,  if  he  think  fit,  issue  his  warrant  before  the  time 
fixed  for  the  return  of  the  summons  ;  circumstances  might  render  such  a 
cour'^  expedient,  but  in  that  case  an  information  in  writing,  and  on  oath, 
roust  be  previously  taken ;  as  to  which,  and  the  warrant  by  which  it  ia  to 
be  followed,  the  directions  previously  given  will  equally  apply. 

Warrant  may  he  executed  07i  a  Sntidajj']. — If  it  be  added  that  the 
warrant  may  be  executed  on  a  Sunday,  the  Magistrate  will,  it  is  hoped, 
have  gathered  from  what  has  been  already  said  on  this  preliminary  stage 
of  h\x  ministerial  duties,  sufficient  information.  See  Bowlings  y.  Ellis,  16 
M.  &  W.,  172. 

Hearing,  (z) — Withdraical  of  charge  ichen  before  Justices'], — Justices 
have  no  power  to  permit  the  withdrawal  of  a  criminal  charge,  for  if  a 
primd  Jade  case  is  made  out  against  the  prisoner  by  witnesses  entitled  to 
a  reasonable  degree  of  credit,  the}-  have  no  discretion  whether  or  not  they 
will  commit  the  accused  for  trial ;  but,  if  the  prosecutor  do  not  offer  any 
evidence,  it  is  presumed  the  Justices  may  discharge  the  accused,  and  such 
is  the  practice  of  the  higher  Courts. 

Ht^aring  of  charge  mag  be  i)^hUc  or  private^. — The  party  accused 
having  appeared  to  answer  the  charge  against  him,  and  the  witnesses 
buing  in  attendance  to  give  evidence,  the  Magistrates  are  at  liberty  to 
dt^terminc,  if  they  think  fit,  that  the  examination  shall  be  conducted  in 
private.  This  power  is  conferred  on  them  by  the  19th  8<!Ction,  and, 
although  it  is  one  which  should  be  sparingly  used,  there  will  be  occasions 
when,  not  merely  the  particular  features^  of  the  crime  itself,  but  the  pecu- 
liar circumstances  of  the  times  in  which  it  is  perpetrated,  render  it  desir- 
able that  such  a  power  should  not  be  overlooked.  It  is  rccommende<l, 
however,  that  in  all  such  cases  the  attorney  of  the  accused,  if  one  be  em- 
ployed, should  be  permit U^d  to  be  present  at  the  examination,  in  ordt^r 
that  he  might  have  the  opportunity  of  cross-examining  the  witnesses  ;  for 
it  id  to  be  borne  in  mind  that,  under  a  provision  to  that  effect  in  the  Act, 
the  depositions  of  witnesses  taken  before  the  committing  Magistrates  may. 


(z)   Jnstices  cannot  proceed  to  hear  a  charge  of  an  indictable  offence  in  the  ab- 
sence of  the  accused,  even  though  he  be  represented  by  couTieel  r>r  attorney. 

N  2 
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upop  the  death  of  such  witnesses,  or  their  inability,  through  illness,  to 
attend  the  trial,  be  read  in  evidence  against  the  accused.  A  pledge,  in 
such  cases,  should  be  required  of  the  attorney  not  to  publish  the  result 
of  the  examination,  in  the  event  of  his  violating  which,  the  Magistrates 
might  decline  to  allow  his  attendance  in  any  future  criminal  case,  (a) 

Proceedings  to  be  observed  in  hearing  the  charge"]. — The  hearing  of  the 
charge,  whether  public  or  private,  is  to  be  conducted  according  to  the  pro- 
visions of  the  17  th  section,  which  enacts,  in  substance, — 

1st.  That  the  accused  party  is  not  to  be  admitted  to  bail,  or  committed 

for  trial,  until  "  a  statement  has  been  taken,  on  oath  or  affirmation, 

of  those  who  shall  know  the  facts  and  circumstances  of  the  case.'^ 
2nd.  That  such  statement  shall  be  in  the  presence  of  the  accused,  who 

shall  be  at  liberty  to  put  questions  to  any  witness  produced  against 

him. 
3rd.  That,  before  any  evidence  is  given  by  any  witness,  the  Justice  before 

whom  lie  shall  appear  shall  administer  to  him  the  usual  oath  or 

affirmation. 
4th.  That,  after  the  witness  has  given  his  evidence,  his  deposition  shall 

be  read  over  and  signed  by  him,  and  shall  be  signed  also  by  the 

Justice  or  Justices  before  whom  such  deposition  is  taken. 
From  the  above  it  will  be  seen  that  a  particular  course  of  proceeding  is 
prescribed,  which  is  somewhat  at  variance  with  the  former  practice.  In 
the  first  place,  no  previous  statements  or  information,  even  though  on  oath, 
should  be  adopted  as  evidence  against  the  accused ;  but  the  deponent 
should  be  sworn  again^  and  his  statement  then  given  be  reduced  to  writing 
from  his  own  lips  in  the  presence  of  the  prisoner,  as  well  as  that  of  tJK^ 
other  witnesses  to  be  examined  in  support  of  the  charge.  The  person 
taking  down  the  evidence  should  have  at  hand  a  Form  similar  to  that 
given  in  the  Schedule  (M.),  which  should  be  filled  up  with  the  names  of 
the  witnesses  in  attendance,  and  a  statement  of  the  charge  in  respect  to 
which  they  are  about  to  be  examined.  This  is  called  the  caption  of  tiic 
depositions,  and,  when  once  stated,  need  not  be  repeated ;  but  the  deposi- 
tions of  all  witnesses  whose  names  are  not  mentioned  in  the  caption  must 
show,  by  the  heading  of  them,  that  they  are  taken  in  reference  to  the 
charge  mentioned  in  the  caption  ;  otherwise,  they  will  be  inadmissible  at 
the  trial,  should  they  be  tendered  as  evidence  under  the  provisions  of  the 
17lh  section. 
Captionl. — With  respect  to  the  mode  of  entitling  the  depositions,  one 


(a)  Where  a  Magistrate  is  acting  merely  in  a  ministerial  capacity,  as  inquiring' 
into  a  charge  of  felony  previous  to  a  committal  of  the  party  for  trial,  a  prij^oner  is 
not  entitled  at  of  right  to  have  a  person  skilled  in  law  present  at  the  investigation, 
to  act  on  his  behalf;  the  Magistrates  may  allow  the  presence  of  advocates  for  the 
accused  where  doubts  arise  on  matters  of  law,  respecting  which  they  may  wish 
to  have  legal  assistance;  but  it  may  be  essential  to  the  ends  of  justice,  and  more 
especially  to  prevent  the  escape  of  accomplices,  that  the  inquiry  should  he  private. 
The  presence  of  an  attorney  on  such  occasions  is  permitted  as  a  matter  of  courtesy  ; 
his  assistance  is  sometimes  desired,  and,  if  his  advice  and  opinion  are  asked,  it  is 
proper  for  him  to  give  them ;  but  he  has  no  right,  uninvited,  to  make  comments 
on  the  evidence.  If  the  accused  be  innocent,  he  will  be  ahle  to  suggest  to  the 
Magistrate  all  such  matters  as  may  tend  to  elacidate  the  truth.  ( Cox  v.  Cole  rid  <j(, 
1  B.  &  C.  37  ;  R,  v^  Borron,  3  B.  &  A.,  432). 
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eaption  at  the  head  of  the  whole  hody  of  depositions  will  suffice ;  (R.  v. 
Joktuon^  2  C  &  K.,  355) ;  if  indeed  it  be  necessary,  in  strict  law,*to  have 
a  caption  at  all ;  (R,  v.  Langbridge,  1  Den.,  448)  ;  and  no  objection  can 
be  sustained  on  the  ground  that  the  title  does  not  state  with  sufficient 
precision  the  charge  against  the  accused.  fld,J  The  following  very  recent 
decision  shows  how  the  objects  of  juntice  may  be  frustrated  by  careless- 
ness in  this  respect : — C.  D.,  having  had  a  rape  committed  upon  her 
by  the  two  prisoners,  next  day,  in  distress  of  mind,  cut  her  throat ;  and, 
beiD^  likely  to  die,  a  Magistrate  was  sent  for,  and,  in  the  presence  of  the 
prisoners,  her  deposition  was  properly  taken ;  she  was  told  she  was  likely 
to  die,  and  she  died  a  few  days  afterwards.  Subsequently,  other  witnesses 
gare  evidence  against  the  prisoners  before  a  different  Magistrate,  and  to 
these  hitter  depositions  the  deposition  of  the  deceased  was  attached  with- 
oat  any  separate  caption  :  It  was  held  by  Hill,  J.,  that  the  deposition  of 
the  deceased,  having  no  caption  showing  on  what  charge  it  was  taken,  was 
inadmissible  as  evidence ;  nor  was  it  admissible  as  a  dying  declaration,  as 
it  did  not  relate  to  the  offence  which  caused  the  death.  (R,  v.  Newton,  1 
Post  &  F.,  641). 

The  caption  of  the  depositions  having  been  written  out,  the  first  witness 
to  be  examined  should  be  sworn,  and  it  would  seem,  from  the  words  of  the 
Act,  should  be  sworn  by  the  Jitstice  himself.  No  information  need  be  taken, 
or,  if  previously  taken,  again  sworn  to,  the  charge  sufficiently  appearing 
from  its  statement  in  the  caption,  as  to  which  the  evidence  is  to  be  taken, 
irrespeetiye  of  the  information  on  oath  on  which  a  warrant  may  have  been 
granted.  The  deposition  of  a  witness  mentioned  in  the  caption  may 
eommence  as  in  the  Form,  ^^  This  deponent,  C.  D.,  on  his  oath  saith  as 
follows,'*  and  should  be  continued  by  the  statement  of  the  witness  in,  as 
Bear  as  possible,  the  very  words  in  which  it  is  detailed.  The  Act  evidently 
contemplates  that  it  should  be  taken  down  in  the  first  person  ;  and  indeed, 
before  the  passing  of  the  Act,  this  course  was  always  recommended  by  the 
£ngli.^h  Judges  as  the  proper  one  to  be  pursued^  It  is  not  necessary  that 
everything  which  a  witness  says  should  be  taken  down  ;  but  whatever  is 
taken  down  should  be  stated,  as  far  as  possible,  in  his  own  words.  No 
attempt  should  be  made  to  abbreviate  his  statemeut,  by  giving  what  may 
be  conceived  to  be  its  purport  or  substance  ;  neither  should  the  witnesses 
themselves  be  allowed  to  state  their  own  conclusions  from  facts,  instead  of 
the  facts  themselves  from  which  the  conclusions  may  be  drawn.  If,  for 
instance,  a  constable  say,  "  When  I  apprehended  the  prisoner ,  I  told  him 
why,  and  he  confessed  the  charge^^  he  should  be  desired  to  repeat  the  exact 
eonversaiion  which  took  place  between  him  and  the  prisoner ;  and  such 
eonrersation  only,  and  not  the  constable's  summary  of  it,  as  above  sup 
posed,  should  be  taken  down.  On  the  same  principle,  when  such  expres- 
sions as  "  he  denied  it,**  "  he  concealed  it,**  "  he  ^^^'yar/cafeef,"  "  he  re- 
fiued,"  and  similar  assumptive  assertions,  are  used  by  a  witness,  he  should 
be  reqoested  to  explain  the  particular  circumstances, — to  state  the  facts  or 
words  which  amount  in  his  own  mind  to  the  denial,  concealment,  prevari- 
cation,  or  refusal  to  which  he  swears. 

A  witness  should  also  be  stopped  in  repeating  hearsay/,  or  anything  that 
told  him  by  others,  if  it  was  not  in  the  presence  and  hearing  of  the  ac- 
person.     Witnesses  undoubtedly  will  frequently  mix  up  their  testi- 
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raony  with  hearsay,  and  in  such  cases  it  may  be  difficult  to  extract  their 
statement  exactly  as  giren ;  but  still  the  effort  should  be  made ;  and,  if 
they  persist  in  recapitulating  the  hearsay  in  such  a  manner  as  to  make  it 
impossible  to  disentangle  it  from  tlie  other  portion  of  their  evidence,  with- 
out making  a  statement ^br,  instead  of  receiving  one  from^  them,  the/whole 
had  better  be  taken  down.  In  such  cases,  however,  the  hearsay  evidence 
ought  not  to  affect  the  Justice's  decision  on  the  charge.  See,  ante, 
"  Evidence/' 

Another  ingredient  in  the  deposition,  which  it  will  be  well  to  observe, 
is  the  addition  or  description  of  the  deponent.     When  the  name  of  the 
witness  has  been  given,  the  Justice  should  ask  him  his  calling  or  vocation, 
for  so  apparently  trifling  a  matter  furnishes  a  key  sometimes  to  the  evi- 
dence of  the  witness,  without  which  it  might  not  be  so  significant  or  intel- 
ligible.    And  the  Justice  should  always  bear  in  mind  that  the  deposition 
he  is  taking  is  to  go  before  the  Attorney-General,  or  a  Crown  Prosecutor, 
who,  in  deciding  on  the  prosecution  or  discharge  of  a  party  committed  tor 
trial,  should  be  able  to  see  on  the  face  of  the  deposition,  not  only  what  tlie 
witnesses  have  said,  but  who  they  are,  or  what  they  profess  to  be.    Indeed, 
every  circumstance  detailed  by  the  witness  should  be  taken  down  with 
great  care  and  accuracy,  particularly  as  regards  time,  place,  and  persons, 
whenever  named ;  and  whenever  these  or  any  other  matters  appear  to  bo 
loosely  or  ambiguously  spoken  of,  the  Justice  should  call  the  attention  of 
the  witness  to  these  points, — not  by  leading  questions,  but  by  such  as  tend 
to  elicit  the  desired  information  from  the  witness  himself,  in  his  own 
words.     Should  the  accused  interpose  an  observation  during  the  examina- 
tion of  a  witness,  (b)  it  may  be  inserted  in  this  manner, — "  The  prisons  r 
here  voluntarily  says,"  &c., — putting  his  v^ery  words.     All  this  may  seem 
of  little  consequence  to  the  Justice  at  the  moment,  but  in  the  subseciumt 
proceedings,  to  which  the  Legislature  had  especial  view,  probably,   in 
providing  for  the  preliminary  ones,  any  deviation  from  the  prcscrlbrd 
mode  may  be  productive  of  very  mischievous  consequences.     Previous  lo 
the  passing   of   Jervis's  Acts,  Baron  Parke  thus  expressed  himself  in 
reference  to  a  case  before  him  : — "  Magistrates  are  required  by  law  to  put 
down  the  evidence  of  witnesses,  or  so  much  thereof  as  shall  be  material. 
They  have  hitherto,  in  many  cases,  confined  themselves  to  what  they 
deemed  material ;  but  in  future  it  will  be  desirable  that  they  should  be 
extremely  careful  in  preparing  depositions,  and  should  make  a  full  state- 
ment of  all  the  witnesses  say  upon  the  matter  in  question,  as  the  expe- 
rience we  have  already  had  of  the  operation  of  the  Prisoner's  Counsel  Bill 
has  shown  us  how  much  time  is  occupied  in  endeavouring  to  establish 
Cvintradictions  between  the  testimony  of  witnesses  and  their  depositions, 
in  the  omission  of  minute  circumstances  in  their  statements  made  bef(jre 
the  Magistrates,  as  well  as  other  particulars." 

No  one  can  have  attended  the  Courts  in  this  Colony  without  perceivii^g 
how  much  time  is  frequently  occupied,  in  criminal  cases,  in  the  same 


(b)  R,  y.  Stripp  (25  L.J.  M.  C,  109)  decides  that  no  caution  is  necessary  by  tlio 
Magistrate  till  the  depositions  are  all  taken,  and  the  case  for  the  prosecution  com- 
pleted ;  and  even  if  such  observation  be  not  so  taken  down,  parol  evidence  of 
it  will  be  allowed  to  be  given  at  the  trial.  (Id.,  25  L.J.  M.  C,  101) ;  R.  v.  Bond,  3 
C.  &  K..  337  ;  1  Taylor  Ev.,  7iy). 
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nuuaner  as  that  described  by  the  learned  Baron.  It  need  hardly  be  pointed 
oat  that  the  care  and  exactnost)  recommended  by  him  to  the  Magistrates 
in  the  taking  of  depositions,  have  become  matter  of  still  greater  necessity 
in  consequence  of  the  possibility,  under  the  circumstances  before  men- 
tioaed,  of  the  depositions  themselves  being  receivable  as  evidence  against 
the  accused. 

Depcfskions], — If  a  person  of  we^k  intellect,  or  a  child,  be  examined, 
it  ia  very  desirable  that  the  questions  and  answers  touching  his  capacity 
to  take  an  oath  should  appear  on  the  face  of  the  deposition.  fR,  v.  Painty 
2  C.  &  K.,  319,  per  Wilde,  C.  J.) 

After  each  witness  has  concluded  his  deposition,  it  is  to  be  read  over  to 
him,  and  signed  both  by  himself  and  the  Magistrate  before  whom  it  is 
taken  ;  but  whether  the  deposition  is  to  be  signed  before  or  after  cross- 
examination  by  the  accused,  or  both  before  and  after,  if  any  cross-exami- 
nation takes  place,  it  is  not  very  easy  to  ascertain  from  the  language  of 
the  17th  section,  (c)  The  safe  way  would  seem  to  be,  after  the  examiua- 
tion-in-chief  has  been  concluded,  to  read  it  over  to  the  witness,  and  let 
him  sign  it,  and  then  to  ask  the  accused  whether  he  wishes  to  put  any 
questions.  If  he  does  not,  the  Magistrate  also  can  at  once  sign  the 
deposition ;  if  he  does,  the  following  entry  may  be  made : — "  The  above- 
named  witness,  A.  B.,  was  cross-examined  as  follows  by  the  above-named 
C  D.,  the  accused  ; "  or,  "  by  Mr.  E.  F.,  the  attorney  of  the  above-named 
C  D.,  the  accused.''  If  the  accused  himself  cross-examine  the  witness, 
the  questions  as  well  as  answers  should  be  taken  down  ;  but  if  the  answers 
have  clearly  no  bearing  upon  the  charge,  they  need  not  be  taken  down. 
Af^  the  cross-examination  is  finished,  it  should  be  read  over  to,  and 
signed  by,  the  witness,  after  which  the  Magistrate  may  append  his  signa^ 
tore  to  the  following  attestation  : — '^  The  above  deposition  and  cross- 
examination  of  the  witness  A.  B.  were  respectively  taken  and  sworn  before 
me,  at  on  the  day  and  year  first  above  mentioned.— (Sig- 

nature) J.  S.'' 

The  course  just  3ugg(>3ted  may,  in  the  language  of  the  lawyers,  be 
considered,  perhaps,  as  one  suggested  ex  ahundwiti  couteld,  rather  than 
one  rendered  obligatory  by  the  terms  of  the  statute.  The  following  ex- 
tnu^  however,  from  Samiders's  edition  of  Jervis's  Acts  will  show  that 
the  construction  is  not  a  singular  one,  which  has  led  to  the  recommendation 
of  the  course  proposed : — "  Although  power  is  given  to  the  accused  to 
crotis-examinc,  there  is  no  provision  expressly  requiring  the  Justice  to 
take  down  as  part  of  the  depositions  such  cross-examinations,  and  hitherto, 
in  practice,  it  has  not  been  usual  to  take  it.  When,  however,  it  is  rcmem- 
bened  that  on  the  death,  or  inability,  through  illness,  to  travel,  of  the 
witness,  his  deposition,  which  may  involve  the  life  of  the  accused,  may  be 
given  in  evidence,  every  consideration  of  justice  and  humanity  requires 
that  the  prisoner's  cross-examination  should  be  carefully  taken  and  returned 
as  a  portion  of  the  depositions.  Indeed,  the  latter  part  of  this  clause  (the 
17th)  appears  to  point  to  the  depositions  containing  also  the  cross-exami- 
nation ;  for  it  als3  makes  the  depositions,  in  the  case  suggested,  receivable 


(c)  It  is  hardly  nccesRary  to  remark  that  Magistrates  ought  not,  on  any  account, 
to  sign  depositions  which  have  not  boeu  taken  before  them. 


18i  THE    AUSTRALIAN    MAGISTRATE. 

as  evidence  only  on  proof  that  the  accused,  his  counsel,  or  attorney,  had  a 
full  opportunity  of  cross-examining  the  witness ;  and  it  would  be  idle  to 
cross-examine,  or  make  the  power  to  do  so  a  condition  for  the  reception  of 
the  depositions,  if  they  need  not  contain  the  cross-examination  itself.  It 
may  therefore  be  safely  laid  down,  that  although  the  Legislature  has  not 
80  expressly  enacted,  yet  it  was  obviously  its  intention  that  the  depositions 
should  contain  the  cross-examinations  where  any  in  fact  have  taken  place." 

There  is  much  force  in  the  reasons  for  this  construction,  and  whether  it 
be  the  true  legal  one  or  not,  it  will,  at  all  events,  be  the  safer  one  to 
adopt. 

It  seems  that  the  signature  of  the  Justice  must  appear  on  the  face  of 
the  deposition  to  be  that  of  the  Magistrate  "  by  or  before  whom  the  same 
purports  to  have  been  taken,"  and  that  no  parol  evidence  will  be  received 
to  supply  any  omission  on  this  head.  /<R.  v.  Miller,  5  Cox  C.  C,  166,  per 
Maule  J.) 

It  has  been  already  stated  that,  although  an  information  on  oath  has 
been  taken  for  the  purpose  of  bringing  the  accused  before  the  Police 
Court,  the  informant  ought,  nevertheless,  to  be  examined  as  a  \vitncs8, 
and  his  evidence  then  given  taken  down  on  the  hearing  of  the  charge. 
It  will  not  be  sufficient  even  to  swear  the  informant  afresh,  and  read  over 
to  him  the  contents  of  his  information ;  for  the  accused  has  a  right  to 
bear  all  evidence  used  against  him,  given  step  ly  step,  and  is  to  be  asked, 
in  reference  to  the  evidence  so  given,  whether  he  wishes  to  put  any  ques- 
tions to  the  witness.  Care  also  should  be  taken  that  he  is  not  asko<l, 
once  for  all,  whether  he  wishes  to  ask  the  witnesses  anj  questions  after  all 
have  been  examined  ;  but  at  the  close  of  the  examination  of  each  witness, 
he  should  be  asked  in  reference  to  them  severally,  whether  he  has  any 
questions  to  put.  R.  v.  Day,  (19  L.  T.,  No.  471,  S.  C.  6  Cox  C.  C,  5.') ), 
has  shown  the  necessity  of  attending  to  these  points.  It  was  proposed  to 
read  the  depositions  of  the  prosecutrix,  and  proof  having  been  given  that  slie 
was  unable  to  attend  through  illness,  the  counsel  for  the  prosecution  called 
upon  the  officer  of  the  Court  to  read  the  deposition.  Upon  this,  tlic 
Judge,  Baron  Piatt,  observed : — "  Something  further  is  necessary.  You 
must  show  that  the  deposition  was  taken  conformably  with  the  statute." 
The  report  then  continues  as  follows  : — The  Magistrate's  clerk  was  called. 
He  stated,  "  that  the  prisoner  was  present  with  her  father  when  the  depo- 
sition of  the  prosecutrix  was  taken.  The  Magistrate  asked  the  prisoner 
whether  she  had  any  questions  to  put ;  but  there  was  a  little  uncertainty 
in  the  evidence  of  this  witness,  whether  she  was  so  asked  with  reference  to 
the  particular  examination  of  the  prosecutrix,  or  whether  it  was  a  general 
question  at  the  end  of  the  examination  of  another  witness.  A  police 
officer  was  then  examined.  He  was  a  witness  on  the  same  occasion  lie 
could  not  recollect  whether  the  prisoner  was  asked  if  she  had  any  questions 
to  put  to  the  prosecutrix  ;  but  he  disclosed  the  fact,  that  the  examinations 
of  the  witnesses  were  taken  and  committed  to  writing  by  the  clerk  pre- 
viously to  the  arrival  of  the  Magistrate ;  that  they  were  then  read  over  in 
the  presence  and  hearing  of  all  parties,  and  that  it  was  then,  if  at  all, 
that  the  prisoner  was  asked  if  she  had  any  questions  to  put  to  the  pro- 
secutrix." 

On  this  state  of  facts,  it  was  submitted  on  behalf  of  the  Crown,  that 
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the  Btatate  has  been  sufficiently  complied  with,  if  the  deposition  appeared 
an  the  face  of  t<  to  be  regularly  taken ;  but  Baron  Piatt  held  otherwise. 
**It  was,"  he  said,  "the  duty  of  the  Magistrate  to  aak  the  prisoner  if 
she  had  any  questions  to  put,  and  it  must  be  proved  that  he  did  so,  and 
did  so  with  reference  to  the  examination  of  the  particular  witness.  Until 
she  was  asked,  I  am  of  opinion  she  had  no  opportunity  of  cross-examination 
within  the  meaning  of  the  statute,  and  the  evidence  is  not  satisfactory  on 
that  point.  But  on  another  ground,  the  prisoner  had  not  an  opportunity 
of  cross-examination.  The  examination  of  the  witness  being  taken  down 
and  put  into  writing  before  the  arrival  of  the  Magistrate,  the  reading  it 
over  in  his  presence  could  not  give  the  prisoner  a  proper  opportunity  of 
crass-examination.  She  had  a  right  to  hear  the  evidence  given  st^  by 
step^  and  so  have  time  to  consider  what  questions  to  put.  I  cannot  allow 
the  depositions  to  be  read.'' 

The  evidence  for  the  prosecution  and  cross-examination  therein  (if  any) 
having  been  brought  to  an  end,  the  Justices  will,  if  there  be  no  further 
evidence  to  be  called  on  the  part  of  the  prosecution,  consider  whether  they 
should  take  bail  or  commit  the  accused,  (d)  If  they  are  of  opinion  that 
the  evidence  is  not  sufficient  for  either  purpose,  they  may,  by  the  25th 
section,  order  him  to  be  discharged  forthwith.  Should  they  think  it 
sufficient,  it  will  be  necessary  for  them  to  address  to  the  accused  the 
caation  prescribed  by  the  18th  section ;  and  it  is  suggested  by  Mr.  Oke, 
in  his  Magisterial  Synopsis,  that  "  unless  there  is  a  primd  facie  case 
against  the  accused,  this  caution  had  better  not  be  read  to  him."  At  all 
events,  there  can  be  no  necessity  for  such  a  course ;  for  the  accused  is  not 
to  be  called  on  with  a  view  of  substantiating  a  charge  against  himself, 
hot  of  making  a  statement,  if  he  pleases,  in  reply  to  a  charge  already, 
primd  facie,  substituted. 

Assuming,  however,  that  a  primd  facie  case  /^as  been  made  out  by  the 
evidence  for  the  prosecution,  the  Justices  may,  if  they  think  fit,  on  8uch 
evidence  alone,  commit  the  accused  for  trial,  or  admit  him  to  bail.  They 
mast,  however,  previously,  "  read,  or  cause  to  be  read,  to  the  accused  the 
depositions  taken  against  him,^*  and  shall  say  to  him — "The  words  contained 
in  the  I8th  section,  usually  called  *  The  Caution,'  and  whatever  he  then 
says  in  answer  thereto,  is  to  be  taken  down  in  ivriting,  and  shall  be  signed  by 
the  Justice  or  Justices,  and  kept  with  the  depositions  of  the  witnesses,  and  shall 
he  transmitted  with  them  to  the  Attorney -GeneraV^  (14  Vic,  No.  43,  s.  2). 

Let  it  be  observed  here,  that  not  only  is  the  deposition  of  each  witness 
to  be  read  over  to  him  after  he  has  given  his  evidence,  but  the  whole  of 
the  depositions,  when  completed,  are  to  be  read  over  to  the  accused; 
otherwise,  any  statement  which  he  may  make  in  answer  to  the  caution, 
cannot  be  given  in  evidence  against  him.  It  seems  also  that  the  Justices, 
or  one  of  them,  before  whom  the  charge  is  heard,  must  put  the  question 
prescribed  by  the  18th  section,  and  consequently,  that  if  it  be  put  by  the 
Clerk  of  the  Bench,  the  statement  will  be  rendered  inadmissible. 


(d)  Bayley,  J.,  (1  B.  &  C,  50).  observes :  **  I  think  that  a  Magistrate  is  clearly 
hoond,  in  the  exercise  of  a  sound  discretion,  not  to  commit  anyone*  unless  a 
primd  facie  case  is  made  out  against  him  by  witnesses  entitled  to  a  reasonable 
degreo  of  credit." 
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In  addressing  the  accused  in  the  terms  of  the  caution  in  the  first  part 
of  the  18th  section,  it  will  be  desirable  also,  at  the  same  time^  to  address 
him  in  the  terras  of  the  proviso  enjoined  by  the  latter  part  of  the  same 
section.     The  enactment  in  this  proviso  is  not  mandatory ^  ( It.  v.  Botid, 
19  L.  J.,  M.  C.  138),  but  simply  directory,  and  is  only  efficacious  whi^re 
any  inducement  or  threat  may  have  been  held  out  to  the  accused  proviouHly 
to  his  being  brought  before  the  Magistrate,  in  which  case,  if  proved  at  the. 
trial,  it  would  render  his  statement,  if  an  answer  to  the  first  jjart  of  the 
caution  only,  inadmissible.     It  would  be  therefore  advisable  to  have,  in 
addition  to  the  first  part  given  in  the  Forms  in  the  Schedule  to  the  Act,  (e) 
the  second  part,  or  proviso,  also  printed  in  the  Forms  used  by  the  Magis- 
trate.    The  addition  might  be  as  follows  : — "  And  you  are  also  clearly  to 
understand,  that  you  Imve  nothing  to  hope  from  any  promise  of  favor,  and 
nothing  to  fear  from  any  threat,  which  may  have  been  holden  out  to  you  to 
induce  you  to  make  any  admission  or  confession  of  your  guilt ;  but  what- 
ever you  shall  now  say  may  be  given  in  evidence  against  you  upon  the 
trial,  notw  it/is  landing  such  promise  or  tlireat^     This  course  was  recom- 
mended by  ^Ir.  Justice  Coleridge,  at  the  Cornwall  Assizes,  in  July,  1850, 
in  his  charge  to  the  Grand  Jury,  and  the  adoption  of  it  would  certainly, 
as  he  observed,  "  prevent  any  difficulties  when  the  case  came  on  for  trial." 
(And  see  Forms,  post.  Part  II). 

It  is  now  of  still  greater  importance  that  the  Magistrates  in  this  colony 
should  attend  to  the  advice  of  Mr.  Justice  Coleridge ;  for  if  it  can  be  proved 
that  any  untrue  representation,  or  any  threat  or  promise  whatever,  has 
been  held  out  to  the  prisoner,  (by  22  Vic,  No.  7,  s.  11),  no  confession 
made  after  such  promise  will  be  received  in  evidence,  unless  it  can  be 
proved  that  the  promise,  &c.,  did  not  induce  the  confession.  (See,  ante., 
'*  Confession.")  Thus  the  burden  of  proving  the  negative  lies  upon  tin, 
party  tendering  the  confession,  and  the  necessity  of  giving  the  most  com- 
prehensive caution  is  very  much  increased,  (f) 

It  is  not  unusual,  and  is  permitted  in  the  London  Police  Courts,  for  tin* 
attorney  of  the  accused,  at  the  close  of  the  case  for  the  prosecution,  and 
before  he  is  cautioned,  to  address  the  Bench  on  his  behalf,  poiutinj^^  out 
the  circumstances  which  in  his  judgment  should  lead  them  to  dismiss  th  • 
charge. 

If  the  prisoner  make  any  statement  after  this  caution  has  been  addrcssi d 
to  him,  it  should  be  taken  down  as  nearly  as  jwssible  in  his  very  words  ; 
and  if  he  be  willing  to  sign  it,  it  will  be  advisable  to  get  his  signal  uro. 
thereto,  reading  it  over  to  him  first.  The  Justice  will  then  add  his  signa- 
ture, as  prescribed  in  that  Form. 

It  is  hardly  necessary  perhaps  to  observe,  that  the  accused  is  not  to  be 


(e)  The  caution  is  as  follows  : — "  Having  heard  the  evidence^  do  yon  wish  to  s'Hf 
anything  in  answer  to  the  charge?  You  are  not  obliged  to  say  anything  unites 
you  desire  to  do  90^  but  whatever  you  gay  will  be  taken  down  in  writing,  and  mar/ 
6c  given  in  evidence  against  you  upon  your  trial.** 

Tho  prisoner  ought  not  to  bo  induced  to  say  anything  which  he  miglit  suppose 
would  be  favorable  to  him ;  neither  ought  the  Magistrate  to  dissuade  a  prisoner 
from  confessing. 

(f)  So  lately  as  March,  1860,  tliis  important  point  was  raised  at  Maitland. 
See  Sydney  Morning  Iff  raid,  March  16th. 
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moom  to  the  truth  of  his  atatement ;  and  if  by  any  mistake  the  Justice 
si|^  the  words,  "taken  and  sworn  before  we,"  the  statement  will  be 
thereby  rendered  inadmissible,  for  evidence  will  not  be  received  to  show 
that,  in  point  of  fact,  the  accused  was  not  sworn,  and  that  the  words 
^^and  sworn*  had  been  inserted  inadvertently.  (R,  v.  liivers,  7  C.  &  P., 
177). 

As  has  been  already  stated,  the  Magistrates  may  commit  the  accused 
for  trial  if  they  please,  without  hearing  any  evidence  offered  in  his 
defeDoe.  The  better  course,  however,  and  one  apparently  more  in  accord- 
ance with  the  spirit  of  the  Act,  would  be,  to  hear  the  witnesses  for  the 
accused,  as  well  as  those  for  the  prosecution.  Tn  the  17th  section,  the 
Ma^strates  are  required  to  take  the  statement  of  "  th^se  who  shall  know 
ike /acts  and  circumstances  of  the  case  ;'*  and  thii?  they  can  scarcely  be  said 
to  have  done,  if  they  decline  to  hear  ant/  witness  who  is  tendered  for  the 
purpose  of  deposing  to  such  facts  and  circumstances.  There  are  cases  in 
which  a  charge,  primd  facie  well  founded,  may,  by  other  evidence,  be 
totally  rebutted ;  and  to  reject  such  evidence  merely  because  offered  on 
the  part  of  the  accused,  appears  to  be  neither  reasonable  nor  just.  Upon 
this  subject.  Lord  Denman,  in  his  charge  to  the  jury  at  the  Somerset 
AsHizes,  in  the  Spring  Circuit  of  1849,  made  the  following  observations  : — 
**  In  all  cases  in  which  prisoners  charged  with  felony  have  witnesses,  and. 
those  witnesses  are  in  attendance  at  the  time  of  the  examination  before 
the  Magistrate,  I  should  recommend  that  the  Magistrate  should  hear  the 
evvlence  of  such  witnesses  as  the  prisoner,  on  being  asked,  wishes  to  be 
examined  in  his  defence.  If  such  witnesses  merely  explain  what  has  been 
proved  in  support  of  the  charge,  and  are  believed,  they  will  actually  have 
made  out  a  defence  on  behalf  of  the  accused,  and  there  would,  of  course, 
he  no  necessity  for  any  further  proceedings ;  but  if  the  witnesses  so 
called  contradict  those  fur  the  prosecution  in  material  points^  then  the  case 
would  be  properly  sent  to  a  jury,  to  ascertain  the  truth  of  the  statements  of 
each  party ;  and  the  depositions  of  the  prisoner's  witnesses  being  taken, 
aud  signed  by  them,  should  be  transmitted  to  the  Judge,  together  with 
the  depositions  in  support  of  the  charge.'' 

Although  no  witnesses  shall  be  in  attendance  on  behalf  of  the  accused, 
yet,  if  he  refers  to  any  person  whose  evidence  might  consistently  with  his 
own  explanation  exculpate  him  from  the  charge,  such  person  should,  if 
possible,  be  sent  for  and  examined. 

"If,"  to  quote  again  {R,  v.  Smith,  2  C.  &  K.,  208)  the  language  of 
Lord  Denman,  "  a  person  in  whoso  possession  property  is  found,  give  a 
reasonable  account  of  how  he  came  by  it,  and  refer  to  some  known  person 
as  the  person  from  whom  he  received  it,  the  Magistrate  should  send  for 
that  person  and  examine  him,  as  it  may  be  that  his  statement  may  entirely 
exonerate  the  accused  person,  and  put  an  end  to  the  charge  ;  and  it  also 
very  often  may  be  that  the  person  thus  referred  to  would  become  a  very 
important  witness  for  the  prosecution,  by  proving  that,  in  addition  to  the 
prisoner's  possession  of  the  stolen  property,  he  has  been  giving  a  false 
account  as  to  how  he  came  by  it.  I  wish  also  to  say  that  it  is  always 
▼ery  desirable  that  all  that  has  been  given  in  evidence  before  the  Magis- 
trate should  be  transmitted  to  the  Judge." 

The  <5ame  accuracy  and  form  should  be  observed  in  taking  the  evidence 
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of  the  witnesses  examined  on  the  part  of  the  accused  as  that  on  the  part 
of  the  prosecution ;  for,  independently  of  other  consideration.^,  it  i.s  enacted 
by  the  16th  section  of  the  Colonial  Act,  14  Vic,  No.  43,  that  the  depo- 
sitions of  the  witnesses  for  the  accused  maybe  read  in  e^vidence  in  his 
defence,  if  the  witness  should  happen  to  die  before  the  trial. 

The  order  of  the  procedure  in  the  preliminary  inquiry  may  be  given 
as  follows : — 

1.  Prosecutor's  Attorney  opens  the  case. 

2.  Depositions  of  prosecutor's  witnesses  taken  ;  at  the  end  of  each  wit- 
ness's examination-in-chief,  such  examination  to  be  read  over  to,  and 
signed  by,  the  witness. 

3.  Accused  invited  at  the  close  of  each  witness's  examination-in-chief 
to  put  questions  to  the  witness,  such  cross-examination  being  distinguished 
(see  supra)  in  the  deposition  from  the  examination-in-chief.  In  the  cross- 
examination,  the  questions,  if  relevant,  as  well  as  the  answers,  to  be 
inserted  in  the  depositions  at  the  end  of  each  witness's  cross-examination  ; 
such  examination  to  be  read  over  to,  and  signed  by,  the  witness  ;  the 
Magistrate's  attestation  to  be  then  appended.    See  supra, 

4.  Attorney  for  the  accused  to  address  the  Bench  if  case  for  prosecution 
completed ;  or,  if  not  completed  and  remand  intended,  to  state  his  objec- 
tion to  his  remand. 

5.  If  evidence  insufficient,  accused  discharged. 

6.  If  evidence  incomplete,  accused  remanded  or  bailed  till  a  future 
day. 

7.  If  evidence  sufficient  and  case  completed,  depositions  read  over  to  the 
accused,  and  Magistrate's  clerk  to  inform  the  accused  of  the  precise  legal 
charge  against  him. 

8.  Justice  to  caution  accused  as  required  by  section  18. 

9.  Accused's  statement  to  be  taken  down  and  read  over  to  him. 

10.  Accused's  witnesses,  if  any,  heard,  and  their  depositions  taken. 
^1.  If  accu»'ed  calls  witnesses,  prosecutor's  attorney  to  cross-examine 

them. 

12.  Committal  of  accused  for  trial,  or  bailing,  or  consenting  to  bail  him ; 
if  two  or  more  charges  preferred,  one  case  lo  be  completed,  and  the  coin 
mitment  held  over  until  the  completion  of  the  other,  and  then  a  detainer 
made  out  in  the  second. 

13.  Binding  over  witnesses  to  prosecute. 

Committal  or  Discharge].  —  If  a  committal  be  resolved  on  by  the 
Magistrates,  it  will  be  their  duty  to  bind  over  the  witnesses  to  appear ; 
that  is,  such  witnesses  as  have  given  relevant  and  material  evidence,  (g) 


(o)  There  seems  to  be  no  power  in  Jervig*8  Act  to  call  upon  a  witness  to  Jivd 
sureties  for  his  or  her  appearance,  whether  he  or  she  be  an  infant  or  not,  or  a 
married  woman  ;  and  indeed  an  infant  may  enter  into  a  recognizance,  for  infancy 
is  no  ground  for  discharging  a  recognizance.  (13  Price,  679).  As  the  husband 
is  not  liable  if  the  recognizance  of  his  wife  is  forfeited,  the  taking  the  recogni- 
zance of  a  married  woman  is  altogether  ineffective.  Before  the  statute  11  «fc  12 
Vic,  c.  42,  therefore,  when  any  of  the  witnesses  wore  minors  or  married  women, 
it  was  usual  to  require  the  father  or  husband,  or  other  competent  person,  to  become 
bound  for  their  appearance.  If  surety  is  taken  for  a  witness,  the  bail  may  at  any 
time  surrender  him,  if  they  think  he  will  not  attend.  ( 1  Hale's  Sum.,  96  ;  2  Hawk. 
P.  C,  c.  15.  9. 3). 
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"  It  oertaiiily/*  says  Lord  Denman,  **  cannot  be  necessary  for  a  Magistrate 
to  bind  over  every  witness  who  is  examined  before  bim  in  support  of  a 
charge  of  felony,  because  it  must  often  happen  that  some  of  the  witnesaetf 
who  are  examined  before  the  committing  Magistrate  really  know  nothing 
of  the  case,  and,  on  inquiry,  the  whole  of  what  they  have  to  state  may  be 
hearsay  only.  The  Magistrate  is  only  to  bind  over  those  whose  evidence 
is  material  to  the  case." 

The  commitment  will  be  as  in  the  Form  T.  1.;  and  it  would  be 
advisable  that  the  Magistrate  should,  for  the  guidance  of  the  gaoler, 
direct  the  words  "Quarter  Sessions,"  or  "  Supreme  Court,"  to  be  inserted 
in  the  margin  of  the  commitment. 

Where  the  accused  is  remanded,  the  caution  required  to  be  given  by  the 
Justices,  in  section  18,  should  not  be  given  at  the  time  of  the  remand,  but 
should  be  deferred  until  "  after  the  examination  of  all  the  witnesses  on 
the  part  of  tlie  prosecution/' 

Notwithstanding  the  warrant  of  remand  having  been  made  out  for 
eight  days,  and  the  party  accused  committed  to  the  gaoler's  custody 
thereunder,  the  Justice  may,  nevertheless,  before  the  expiration  of  eight 
days,  order  the  accused  to  be  again  brought  before  him.  This  is  a  very 
convenient  provision,  particularly  where  the  presence  of  witnesses  can  be 
procured  earlier  than  anticipated.  No  Form  of  order  is  given  in  the  Act 
in  the  case  ;  but  one  will  be  found  post,  Part  II. 

Memanding  Accused^]. — Should  the  Magistrates  not  commit  for  trial,  on 
the  ground  oi  absence  of  witnesses^  they  are  empowered  by  the  2l8t  section  of 
this  Act,  in  consequence  of  such  absence,  "  or  any  other  7'easonable  cause,^' 
to  remand  the  accused  from  time  to  time,  for  a  period  not  exceeding  eight 
dear  days ;  an  expression  which  may  either  mean  several  remands,  each 
not  exceeding  eight  days  ;  or  several  remands,  not  exceeding  in  the  whole 
eight  days.  The  former  was  probably  intended,  and  is,  perhaps,  the  true 
sense  in  which  it  should  be  read.  When  the  remand  is  for  eight  days,  it 
must  be  by  warrant,  according  to  the  Form  (Q.  1.) ;  if  the  remand  be 
only  for  three  days,  it  may  be  by  verbal  order :  but  in  either  case  bail 
may  be  taken  for  the  re-appearance  of  the  prisoner,  according  to  the 
Form  (Q.  2.),  accompanied  by  a  notice  to  the  accused  and  his  suretie-', 
according  to  the  Form  (Q.  3).  On  the  accused  being  brought  up  for  fur- 
ther examination  after  a  remand,  the  proceedings  should  be  commenced  by 
reading  over  all  the  examinations  and  depositions  previously  taken,  and 
the  additional  evidence  is  then  gone  into  with  the  same  formalities.  In 
the  event  of  his  non-appearance  at  the  appointed  time,  the  recognizance 
may  be  transmitted  to  the  Clerk  of  the  Peace,  to  be  proceeded  upon  as  other 
recognizances,  upon  any  Justice  who  may  be  present  certifying  the  fact 
of  the  non-appearance  of  the  defendant.    (Sch.  Q.  4). 

Where  the  accused  is  committed  for  trial  after  he  has  been  brought  up 
on  remand,  the  warrant  of  commitment  should  run  thus  : — 

**  To  the  Keeper  of,  &c.,  for  constable).  Whereas  A.  B.  was  this 
day  brought  up  by  you,  the  Keeper  of,  &c.,  (or  constable)^  and  further 
charged  before  me,  J.  S.,  one  of  her  Majesty's  Justices,  «S:c.,  for  that,  &c., 
(stating  shortly  the  offence)^  and  by  me  now  here  ordered  to  be  committed 
for  trial.     These  are  therefore  to  command  you,  the  said  Keeper,  (or  con- 
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stable)^  to  take  back  the  said  A.  B.  to  the  said  (House  of  Correction^  or 

Gaol) J  and  there  safely  keep  hira  in  your  custody  until  he  shall  be  thence 

delivered  by  due  course  of  law.     Given  under  my  liand  and  seal,  this 

day  of  ,  in  the  year  of  our  Lord  at 

in  the  Colony  aforesaid. 

(Seal  and  Signature)      "J.  S.'' 

By  3.  27,  parties  committed  for  trial,  or  bailed,  are  entitled,  after  all  the 
examinations  have  been  completed^  to  copii'S  of  the  depositions,  on  payment 
of  the  fee  fixed,  from  the  officer  or  person  having  the  custody  of  the  same. 
On  this  subject,  the  3rd  section  of  14  Yic,  No.  43, — the  Act  adopting 
Jervis's  Acts, — contains  some  further  regulations. 

If  the  accused,  however,  has  been  discharged  by  the  Magistrate,  or  if, 
instead  of  being  committed  for  trial,  he  has  been  committed  to  gaol 
until  he  should  give  sufficient  sun^ties  for  keeping  the  peace,  and  for 
appearing  at  the  Sessions  or  Assizes,  to  do  what  would  be  then  enjoined 
by  the  Courts,  he  would  not  be  entitled  to  copies.  [Ex  parte  Humphries, 
19  L.  J.  Q.  B.,  189 ;  R.  v.  Dairies,  1  L.  M.  &  P.,  323). 

It  remains  only  to  call  attention  to  ss.  IG  and  20  of  the  Act  under 
consideration  to  accomplish  the  object  in  view  of  this  portion  of  the  work  ; 
viz.,  an  exposition  of  the  duties  of  Justices  under  11  &  12  Vic,  c.  42, 
in  matters  of  most  ordinary  occurrence,  or  of  cliief  importance. 

Compelling  witnesses'  attendance^  and  binding  them  over,  <Jr.] — By  s.  1  (>, 
a  summons,  in  the  Form  (L.  1.)  may  be  issued  by  any  one  Justice,  on  an 
oath  being  made  that  the  person  within  the  Justice's  jurisdiction  is  likely 
to  give  material  evidence  for  the  pj'osecution.  Service  may  be  personal, 
or  at  the  party's  abode ;  if  summons  disobeyed,  a  warrant  may  be  issued 
on  proof  of  service,  according  to  the  Form  (L.  2.) ;  or,  if  a  Justice  is 
satisfied  by  oath  that  the  witness  will  not  attend  without  being  com- 
pelled, a  warrant  in  the  first  instance  may  be  granted.  On  the  appearance 
of  the  witness,  and  his  refusal  to  be  examined  or  to  answer  questions,  he 
may  be  committed  to  prison  for  a  period  not  exceeding  seven  days. 
A  witness  cannot  refuse  to  attend,  upon  being  served  with  a  summons  or 
Bubpcena,  until  his  expenses  are  paid.  A  tender  of  his  expenses  is  not 
necessary  in  indictable  cases,  as  in  summary  convictions.  Althou'rh  the 
witness  be  not  summoned,  or  apprehended  on  a  warrant,  he  ma^  be  com  ■ 
mitted  for  refusing  to  be  examined.  (S.  IG). 

By  8.  20,  the  Justice  taking  the  examinations  is  to  bind  over  (ii)  the 
prosecutor  and  the  witnesses  to  appear  and  give  evidence  at  the  trial,  by 
recognizance,  according  to  Form  (0.  1.),  which  must  specify  the  trade, 
residence,  &c.,  of  the  persons  bound.  Notice  is  at  the  same  time  to  be 
given  to  the  party  bound  in  the  Form  fO.  2.)  Witnesses  refusing  to 
enter  into  the  same,  may  be  committed  until  after  the  trial  of  accused  by 
warrant  in  Form  (P.  1.),  unless  recognizance  sooner  acknowledged.     If 


(h)  In  case  the  owner  of  goods,  &c.,  should  be  imwilling  to  prosecute,  the 
Justices  may  bind  over  the  constable  or  other  person  to  do  so,  and  bind  over  the 
owner  to  give  evidence,  and  commit  the  latter  for  refusing  to  enter  into  the  rccog- 
ni/ance  ;  bnt  a  prosecutor  only,  who  does  not  give  evidence,  cannot  be  committed 
under  this  section,  nor,  indeed,  under  any  other. 
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■0CD8ed  not  committed  or  held  to  bail  for  the  offence,  any  Justice  may 
discharge  the  witnesses  from  gaol  by  an  order  according  to  Form  (P.  2.) 

The  above  sections  are  so  plain  and  particular  in  their  enactments,  as  to 
render  it  unnecessary  to  make  any  further  analysis  of  their  contents  than 
what  has  just  been  given.  With  the  help  of  the  Forms  to  which  they 
refer,  the  Justices  can  hardly  go  astray  in  acting  under  their  respective 
provisions.     See,  post,  "  Witness." 

Restoration  of  prisoner's  property], — Justices  have,  in  certain  cases^ 
the  same  powers  as  those  possessed  by  the  Judge  at  the  trial,  to  order  the 
restoration  of  property  belonging  to  the  prisoner  taken  possession  of  by 
the  constable  on  his  apprehension.  In  such  cases,  the  Justices  will  con- 
gider  whether  or  not  there  is  any  connection  between  the  subject-matter 
of  the  charge  and  the  property  sought  to  be  returned  ;  or,  whether  or  not 
the  property  is  the  subject  of  crimes  which  may  form  the  subject  of 
inquiry.  If  it  appears  not  to  be,  they  will  act  wisely  in  ordering  it  to  be 
restored,  provided  it  be  in  itself  of  a  harmless  nature.  (See  the  remarks 
of  Mr.  Justice  Patteson  on  this  subject,  in  R,  v.  O'Donnell,  7  C.  &  P., 
138 ;  and  also  s.  26  of  11  &  12  Vic,  c.  42,  enabling  Justices  to  order  any 
money  found  upon  the  prisoner  to  be  applied  to  or  towards  the  payment 
of  the  expenses  of  conveying  him  to  prison).  With  regard  to  bailing 
the  accused,  see,  ante,  "  Bail,"  p.  32. 

Where  the  accused  does  not  make  any  statement,  declining, — as  he  some- 
times does,  by  the  advice  of  his  attorne}', — to  do  so,  or  replying  of  his  own 
accord,  that  he  has  nothing  to  say,  the  following  Memorandum  should  be 
made  and  signed  by  the  Justice,  the  entry  being  written  after  the  jurat  to 
the  depositions : — 

"  The  above-named  accused  A.  B.,  after  having  been  duly  cautioned, 
declines  (under  the  advice  of  his  Attorney)  to  make  any  statement ;  (ory 
says  he  has  nothing  to  say). 

(Signature  of  Justice)      "  J.  S." 


JUSTICES. 

No.  2. 

Anno  Undecimo  &  Duodecimo  Victoria  Reoin^. — cap.  xliii. 

An  Act  to  facilitate  the  performance  of  the  Duties  of  Justices  of 
the  Peace  out  of  Sessions,  within  England  and  Wales,  with 
respect  to  summary  Convictions  and  Orders.  \\^th  August y 
1848]. 

I.  In  all  cases  where  information  shall  he  laid  or  complaint  made  of 
offences  committed,  Justices  may  issue  summons  to  persons  to  answer  the 
same. — How  summons  to  be  senjed, — Justices  not  obliged  to  issue  sum- 
mcmses  in  certain  cases. — No  objection  allowed  for  want  of  form], — 
Whereas  it  would  conduce  much  to  the  improvement  of  the  Administra- 
tion of  Justice  within  England  and  Wales,  so  far  as  respects  Summary  Con- 
rictions,  and  Orders  to  be  made  by  Her  Majesty's  Justices  of  the  Peace 
therein,  if  the  several  Statutes  and  parts  of  Statutes  relating  to  the  duties 
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of  such  Justices  in  respect  of  such  Summary  Convictions  and  Orders  were 
consolidated,  with  such  additions  and  alterations  as  may  he  deemed  neccs- 
sary,  and  that  such  duties  should  he  clearly  defined  by  such  positive 
enactment :  Be  it  therefore  declared  and  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled,  and  by  the  authority  of  the  same,    That  in  all  cases   where  an 
information  shall  be  laid  before  one  or  more  of  Her  Majesty's  Justices  of 
the  Peace  for  any  county,  riding,  division,  liberty,  city,  borough,  or  place 
within  England  or  Wales,  that  any  person  has  committed  or  is  suspected 
to  have  committed  any  offence  or  act  within  the  jurisdiction   of   such 
Justice  or  Justices  for  which  he  is  liable  by  law,  upon  a  summary  con- 
viction for  the  same  before  a  Justice  or  Justices  of  the  Peace,  to  be 
imprisoned  or  fined,  or  otherwise  punished,  and  also  in  all  cases  where  a 
complaint  shall  be  made  to  any  such  Justice  or  Justices  upon  which  he  or 
they  have  or  shall  have  authority  by  law  to  make  any  order  for  the  pay- 
ment of  money  or  otherwise,  then  and  in  every  such  case  it  shall  be 
lawful  for  such  Justice  or  Justices  of  the  Peace  to  issue  his  or  their 
summons  (A.)  directed  to  such  person,  stating  shortly  the  matter  of  such 
information  or  complaint,  and  requiring  him  to  appear  at  a  certain  time 
and  place  before  the  same  Justice  or  Justices,  or  before  such  other  Justice 
or  Justices  of  the  same  county,  riding,  division,  liberty,  city,  borough,  or 
pldce  as  shall  then  be  there,  to  answer  to  the  said  information  or  complaint, 
and  to  be  further  dealt  with  according  to  law ;  and  every  such  summons 
shall  be  served  by  a  constable  or  other  peace  officer,  or  other  person  to 
whom  the  same  shall  be  delivered,   upon  the  person  to  whom  it  is  so 
directed,  by  delivering  the  same  to  the  party  personally,  or  by  leaving  the 
same  with  some  person  for  him  at  his  last  or  most  usual  place  of  abode ; 
and  the  constable,  peace  officer,  or  person  who  shall  serve  the  same  in 
manner  aforesaid,    shall   attend  at  the  time  and  place  and  before   the 
Justices  in  the  said  summons  mentioned,  to  depose,  if  necessary,  to  the 
service  of  the  said  summons  :    Provided  always,  that  nothing  herein  men- 
tioned shall  oblige  any  Justice  or  Justices  of  the  Peace  to  issue  any  such 
summons  in  any  case  where  the  application  for  any  order  of  Justices  is  by 
law  to  be  made  ex  parte :    Provided  also,  that  no  objection  shall  be  taken 
or  allowed  to  any  information,  complaint,  or  summons,  for  any  alleged 
defect  therein   in  substance  or  in  form,  or  for  any  variance  between  such 
information,  complaint,  or  summons,  and  the  evidence  adduced  on  the  part 
of  the  informant  or  complainant  at  the  hearing  of  such  information  or 
complaint  as  hereinafter  mentioned ;  but  if  any  such  variance  shall  appear 
to  the  Justice  or  Justices  present  and  acting  at  such  hearing  to  be  such 
that  the  party  so  summoned  and  appearing  has  been  thereby  deceived  or 
misled,  it  shall  be  lawful  for  such  Justice  or  Justices,  upon  such  terms  as 
he  or  they  shall  think  fit,  to  adjourn  the  hearing  of  the  case  to  some 
future  day. 

II.  If  summons  he  not  obeyed^  Justice  may  issue  warrant ;  or  may  issue 
warrant  in  the  first  instance  ;  or  if  summons^  having  been  duly  served^  he 
not  obeyed^  the  Justices  may  proceed  ex  parte]. — That  if  the  person  60 
served  with  a  summons  as  aforesaid  shall  not  be  and  appear  before  the. 
Justice  or  Justices  at  the  time  and  place  mentioned  in  such  summons,  and 
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it  bIuiII  be  made  to  appear  to  such  Justice  or  Justices,  by  oath  or  affirma- 
tion, that  such  summons  wsa  so  served  what  shall  be  deemed  by  such 
Joaftice  or  Justices  to  be  a  reasonable  time  before  the  time  therein  appointed 
lor  appearing  to  the  same,  then  it  shall  be  lawful  for  such  Justice  or 
Joatices,  if  he  or  they  shall  think  fit,  upon  oath  or  affirmation  being  made 
before  him  or  them  substantiating  the  matter  of  such  information  or  com- 
pliiint  to  his  or  their  satisfaction,  to  issue  his  or  their  warrant  (B.)  to 
apprehend  the  party  so  summoned,  and  to  bring  him  before  the  same 
Jnktice  or  Justices,  or  before  some  other  Justice  or  Justices  of  the  Peace 
in  and  for  the  same  county,  riding,  division,  liberty,  city,  borough,  or 
place,  to  answer  to  the  said  information  or  complaint,  and  to  be  further 
dealt  with  according  to  law ;  or  upon  such  information  being  laid  as  afore- 
said for  any  offence  punishable  on  conviction,  the  Justice  or  Justices  before 
whom  such  information  shall  have  been  laid,  may,  if  he  or  they  shall  think 
fit,  upon  oath  or  affirmation  being  made  before  him  or  them  substantiating 
the  matter  of  such  information  to  his  or  their  satisfaction,  instead  of  issuing 
Buch  summons  as  aforesaid,  issue  in  the  first  instance  his  or  their  warrant 
(C.)  for  apprehending  the  person  against  whom  such  information  shall  have 
been  so  laid,  and  bringing  him  before  the  same  Justice  or  Justices,  or 
before  some  other  Justice  or  Justices  of  the  Peace  in  and  for  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place,  to  answer  to  the 
said  information,  and  to  be  further  dealt  with  according  to  law ;  or  if 
where  a  summons  shall  be  so  issued  as  aforesaid,  and  upon  the  day  and  at 
the  place  appointed  in  and  by  the  said  summons  for  the  appearance  of  the 
party  so  summoned,  such  party  shall  fail  to  appear  accordingly  in  obe- 
dience to  such  summons,  then  and  in  every  such  case,  if  it  be  proved  upon 
oath  or  affirmation  to  the  Justice  or  Justices  then  present  that  such  sum- 
mons was  duly  served  upon  such  party  a  reasonable  time  before  the  time 
so  appointed  for  his  appearance  as  aforesaid,  it  shall  be  lawful  for  such 
Justice  or  Justices  of  the  Peace  to  proceed  ex  parte  to  the  hearing  of  such 
information  or  complaint,  and  to  adjudicate  thereon,  as  fully  and  effectually, 
to  all  intents  and  purposes,  as  if  such  party  had  personally  appeared  before 
him  or  them  in  obedience  to  the  said  summons. 

III.  Form  of  Warrant, —  Where  and  how  warrant  may  be  executed. — 
Certain  Proinsions  of  11  (f*  12  Vict.,  c.  42,  as  to  backing  of  warrants,  to 
extend  to  vmrrants  issued  under  this  Act. — No  objection  allowed  for  want 
of  form  in  the  warrant,  or  for  any  variance  between  it  and  the  evidence 
adduced ;  but  if  the  party  charged  is  deceived  by  the  variation,  he  may  be 
committed  or  discharged  upon  recognizance  ;  but  if  he  fail  to  re-appear, 
the  Justice  may  transmit  the  recognizance  to  the  Clerk  of  the  Peace"]. — That 
every  such  warrant  to  apprehend  a  defendant,  that  he  may  answer  to  any 
soch  information  or  complaint  as  aforesaid,  shall  be  under  the  hand  and 
seal  or  hands  and  seals  of  the  Justice  or  Justices  issuing  the  same,  and 
may  be  directed  either  to  an}'  constable  or  other  person  by  name,  or  gene- 
rally to  the  constable  of  the  parish  or  other  district  within  which  the 
fiame  is  to  be  executed,  without  naming  him,  or  to  such  constable  and  all 
other  constables  within  the  county  or  other  district  within  which  the  Jus- 
tice or  Justices  issuing  such  warrant  hath  or  have  jurisdiction,  or  gene- 
rally to  all  the  constables  within  such  last-mentioned  county  or  diKtrict, 
and  it  shall  state  shortly  the  matter  of  the  information  or  complaint  on 
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which  It  is  founded,  and  shall  name  or  otherwise  descrihe  the  person 
against  whom  it  has  heen  issued,  and  it  shall  order  the  constable  or  other 
person  to  whom  it  is  directed  to  apprehend  the  said  defendant,  and  to 
bring  him  before  one  or  more  Justice  or  Justices  of  the  Peace  (as  the  case 
may  require)  of  the  same  county,  riding,  division,  liberty,  city,  borough, 
or  place,  to  answer  to  the  said  information  or  complaint,  and  to  be  further 
dealt  with  according  to  law  ;  and  that  it  shall  not  be  necessary  to  make 
such  warrant  returnable  at  any  particular  time,  but  the  same  may  remain 
in  full  force  until  it  shall  be  executed  ;  and  such  warrant  may  be  executed 
by  apprehending  the  defendant  at  any  place  within  the  county,  riding, 
division,  liberty,  city,  borough,  or  place  within  which  the  Justices  issuing 
the  same  shall  have  jurisdiction,  or,  in  case  of  fresh  pursuit,   at  any 
place  in  the  next  adjoining  county  or  place  within  seven  miles  of  the 
border  of  such  first-mentioned  county,  riding,  division,  liberty,  city,  bo- 
rough, or  place,  without  having  such  warrant  backed  as  hereinafter  men- 
tioned ;    and  in  all  cases  where  such  warrant  shall  be  directed  to  all ' 
constables  or  peace  officers  within  the  county  or  other  district  within  which 
the  Justice  or  Justices  issuing  the  same  shall  have  jurisdiction,  it  shall  be 
lawful  for  any  con«table,  headborough,  tithingman,  borsholder,  or  other 
peace  officer  for  any  parish,  township,  hamlet,  or  place  situate  within  the 
limits  of  the  jurisdiction  for  which  such  Justice  or  Justices  shall  have 
acted  when  he  or  they  granted  such  warrant,  to  execute  such  warrant  in 
like  manner  as  if  such  warrant  were  directed  specially  to  such  constable 
by  name,  and  notwithstanding  that  the  place  in  which  such  warrant  shall 
be  executed  shall  not  be  within  the  parish,  township,  hamlet,  or  place  for 
which  he  shall  be  such  constable,  headborough,  tithingman,  borsholder,  or 
other  peace  officer ;  and  such  of  the  provisions  and  enactments  contained 
in  a  certain  Act  of  Parliament  made  and  passed  in  this  present  Session  of 
Parliament,  intituled,  "  An  Act  to  facilitate  the  performance  of  the  duties 
of  Justices  of  the  Peace  out  of  Sessions  within  England  and  Wales^  with 
respect  to  persons  charged  with  indictable  offences,^'  as  to  the  backing  of 
any  warrant,  and  the  indorsement  thereon  by  a  Justice  of  the  Peace  or 
other  officer,  authorizing  the  person  bringing  such  warrant,  and  all  other 
persons  to  whom  the  same  was  originally  directed,  to  execute  the  same 
within  the  jurisdiction  of  the  Justice  or  officer  so  making  such  indorse- 
ment, as  are  applicable  to  the  provisions  of  this  Act,  shall  extend  to  all 
such  warrants,  and  to  all  warrants  of  commitment  issued  under  and  by 
virtue  of  this  Act,  in  as  full  and  ample  a  manner  as  if  the  said  several 
provisions  and  enactments  were  here  repeated  and  made  parts  of  this  Act  : 
Provided  always,  that  no  objection  shall  be  taken  or  allowed  to  any  such 
warrant  to  apprehend  a  defendant  so  issued  upon  any  such  information  or 
complaint  as  aforesaid  under  or  by  virtue  of  this  Act,  for  any  alleged 
defect  therein  in  substance  or  in  form,  or  for  any  variance  between  it  and 
the  evidence  adduced  on  the  part  of  the  informant  or  complainant  as  here- 
inafter mentioned  ;  but  if  any  such  variance  shall  appear  to  the  Justice  or 
Justices  present  and  acting  at  such  hearing  to  be  such  that  the  party  so 
apprehended  under  such  warrant  has  been  thereby  deceived  or  misled,  it 
shall  be  lawful  for  such  Justice  or  Justices,  upon  such  terms  as  he  or  they 
shall  think  fit,  to  adjourn  the  hearing  of  the  case  to  some  future  day,  and 
in  the  meantime  to  commit  (D.)  the  said  defendant  to  the  house  of  correc- 
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tion  or  other  prison,  lock-up  house,  or  place  of  security,  or  to  such  other 
custody  as  the  said  Justice  or  Justices  shall  think  fit,  or  to  discharge  him 
upon  his  entering  into  a  recognizance  (E.),  with  or  without  surety  or 
sureties,  at  the  discretion  of  such  Justice  or  Justices,  conditioned  for  his 
appearance  at  the  time  and  place  to  which  such  hearing  shall  be  so  ad- 
journed :  Provided  always,  that  in  all  cases  where  a  defendant  shall  be 
discharged  upon  recognizance  as  aforesaid,  and  shall  not  afterwards  appear 
at  the  time  and  place  in  such  recognizance  mentioned,  then  the  said  Jus- 
tice who  shall  have  taken  the  said  recognizance,  or  any  Justice  or  Justices 
who  may  then  be  there  present,  upon  certifying  (F.)  upon  the  back  of  the 
Baid  recognizance  the  nonappearance  of  the  defendant,  may  transmit  such 
recognizance  to  the  Clerk  of  the  Peace  of  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  within  which  such  recognizance  shall  have 
been  taken,  to  be  proceeded  upon  in  like  manner  as  other  recognizances, 
and  such  certificate  shall  be  deemed  sufficient  primd  fade  evidence  of 
8uch  nonappearance  of  the  said  defendant.  (See  section  4  of  14  Vic, 
No.  43  ). 

IV.  Description  of  the  property  of  partners^  S^c, ;   of  the  property  of 
counties  ;  of  the  property  in  goods  provided  for  the  poor  ;  of  the  property  in 
materials  for  parish  roads  ;  of  the  property  in  materials  for  turnpike  roads  j 
4rc.;  of  the  property  of  Commissioners  of  sewers']. — That  in  any  information 
or  complaint,  or  the  proceedings  thereon,  in  which  it  shall  be  necessary  to 
8t4ite  the  ownership  of  any  property  belonging  to  or  in  the  possession  of  part- 
ners, joint  tenants,  parceners,  or  tenants  in  common,  it  shall  be  sufficient  to 
name  one  of  such  persons,  and  to  state  the  property  to  belong  to  the  person 
8o  named  and  another  or  others,  as  the  case  may  be,  and  whenever  in  any 
information  or  complaint^  or  the  proceedings  thereon,  it  shall  be  necessary 
to  mention,  for  any  purpose   whatsoever,  any  partners,  joint   tenanta, 
parceners,  or  tenants  in  common,  it  shall  be  sufficient  to  describe  them  in 
manner  aforesaid  ;  and  whenever  in  any  such  information  or  complaint,  or 
the  proceedings  thereon,  it  shall  be  necessary  to  describe  the  ownership  of 
any  work  or  building  made,  maintained,  or  repaired  at  the  expense  of  any 
county,  riding,  division,  liberty,  city,  borough,  or  place,  or  of  any  materials 
for  the  making,  altering,  or  repairing  of  the  same,  they  may  be  therein 
described  as  the  property  of  the  inhabitants  of  such  county,  riding,  division, 
liberty,  city,  borough,  or  place  respectively;  and  all  goods  provided  by 
parish  officers  for  the  use  of  the  poor  may  in  any  such  information  or  com- 
plaint, or  the  proceedings  thereon,  be  described  as  the  goods  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish,  or  of  the  overseers  of  the 
poor  of  the  township  or  hamlet,  or  of  the  guardians  of  the  poor  of  the 
union  to  which  the  same  belong,  without  naming  any  of  them ;  and  all 
materials  and  tools  provid(»d  for  the  repair  of  highways  at  the  expense  of 
parishes  or  other  districts  in  which  such  highways  may  be  situate,  may  be 
therein  described  as  the  property  of  the  surveyor  or  surveyors  of  such 
highways  respectively,  without  naming  him  or  them  ;  and  all  the  materials 
or  tools  provided  for  making  or  repairing  any  turnpike  road,  and  buildings, 
gates,  lamps,  boards,  ntones,  posts,  fences,  or  other  things  erected  or  pro- 
Tided  for  the  purpose  of  any  such  turnpike  road,  may  be  described  as  the 
property  of  the  commissioners  or  trustees  of  such  turnpike  road,  without 
naming  them ;  and  all  property  of  the  commissioners  of  sewers  of  any 
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district  raaj  be  described  as  the  property  of  such  commissioners,  withotit 
naming  them. 

V.  Prosecution  and  punishment  of  aiders  and  abettors  in  the  commission 
of  offences'], — That  every  person  who  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  offence  which  is  or  hereafter  shall  be  punishable  on 
summary  conviction,  shall  be  liable  to  be  proceeded  against  and  convicted 
for  the  same,  either  together  with  the  principal  offender,  or  before  or  after 
his  conviction,  and  shall  be  liable  on  conviction  to  the  same  forfeiture  and 
punishment  as  such  principal  offender  is  or  shall  be  by  law  liable,  and  may 
be  proceeded  against  and  convicted  either  in  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  where  such  principal  offender  may  be  con- 
victed, or  in  that  in  which  such  offence  of  aiding,  abetting,  counselling, 
or  procuring  may  have  been  committed. 

VI.  Provisions  of  11  ^  12  Vic,^  c.  42,  as  to  Justices  in  one  county^  ^r., 
acting  in  another  to  extend  to  this  Act], — That  such  of  the  provisions  and 
enactments  in  the  Act  aforesaid  made  and  passed  in  the  present  Session  of 
Parliament,  intituled,  "-4n  Act  to  facilitate  the  performance  of  the  duties 
of  Justices  of  the  Peace  out  of  Sessions  within  England  and  Wales,  with 
respect  to  persons  charged  with  indictable  offences,**  whereby  a  Justice  of 
the  Peace  for  one  county,  riding,  division,  liberty,  city,  borough,  or  place 
may  act  for  the  same  whilst  residing  or  being  in  an  adjoining  county, 
riding,  division,  liberty,  city,  borough,  or  place  of  which  he  is  also  a  Justice 
of  the  Peace,  or  whereby  a  Justice  of  the  Peace  for  any  county  at  larjic, 
riding,  division,  or  liberty,  may  act  as  such  within  any  city,  town,  or  pre- 
cinct next  adjoining  thereto  or  surrounded  thereby,  being  a  county  of  itself, 
or  otherwise  having  exclusive  jurisdiction,  as  are  applicable  to  the  provi- 
sions of  this  Act,  shall  be  deemed  to  be  incorporated  into  this  Act,  and  to 
extend  to  all  acts  required  of  or  to  be  performed  by  Justices  of  the  Peace, 
nnder  or  by  virtue  of  this  Act,  in  as  full  and  ample  a  manner  as  if  the 
said  provisions  and  enactments  were  here  repeated  and  made  parts  of  this 
Act. 

Vn.  Power  to  Justice  to  summon  witnesses  to  attend  and  give  evidence  ; 
if  summons  he  not  obeyed,  Justices  may  issue  warrant ;  in  certain  cases, 
may  issue  warrant  in  the  first  instance. '—Per  sons  appearing  on  summons, 
d:e.,  refusing  to  be  examined,  may  be  committed] — That  if  it  shall  be 
made  to  appear  to  any  Justice  of  the  Peace,  by  the  oath  or  affirmation  of 
any  credible  person,  that  any  person  within  the  jurisdiction  of  such  Justice 
is  likely  to  give  material  evidence  in  behalf  of  the  prosecutor  or  com- 
plainant or  defendant,  and  will  not  voluntarily  appear  for  the  purpose  of 
being  examined  as  a  witness  at  the  time  and  place  appointed  for  the 
hearing  of  such  information  or  complaint,  such  Justice  may  and  is  hereby 
required  to  issue  his  summons  (G.  1.)  to  such  person  under  his  hand 
and  seal,  requiring  him  to  be  and  appear  at  a  time  and  place  mentioned 
in  such  summons,  before  the  said  Justice,  or  before  such  other  Justice 
or  Justices  of  the  Peace  for  the  same  county,  riding,  division,  liberty, 
city,  borough,  or  place  as  shall  then  be  there,  to  testify  what  he  shall 
know  concerning  the  matter  of  the  said  information  or  complaint;  and 
if  any  person  so  summoned  shall  neglect  or  refuse  to  appear  at  the  time 
and  place  appointed  by  the  said  summons,  and  no  just  excuse  shall  be 
offered  for  such  neglect  or  refusal,  then,  (after  proof  upon  oath  or  affirma- 
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tioB  of  raeh  summons  having  been  served  upon  such  person,  either  per- 
aonaUy  or  by  leaving  the  same  for  him  with  some  person  at  his  last  or  most 
msoal  place  of  abode,  and  that  a  reasonable  sum  was  paid  or  tendered  to 
bifn  for  his  costs  and  expenses  in  that  behalf j,  it  shall  be  lawful  for  the 
Jnstioe  or  Justices  before  whom  such  person  snould  have  appeared  to  issue 
•  warrant  (G.  2.)  under  his  or  their  hands  and  seals  to  bring  and  have 
fiucli  person,  at  a  time  and  place  to  be  therein  mentioned,  before  the  Justice 
who  issaed  tbe  said  summons,  or  before  such  other  Justice  or  Justices  of 
the  Peace  for  the  same  county,  riding,  division,  liberty,  city,  borough,  or 
place,  as  shall  then  be  there,  to  testify  as  aforesaid,  and  which  said  warrant 
may,  if  necobsary,  be  backed  as  hereinbefore  is  mentioned,  in  order  to  its 
being  executed  out  of  the  jurisdiction  of  the  Justice  who  shall  have  issued 
the  same ;  or  if  such  Justice  shall  be  satisfied  by  evidence  upon  oath  or 
affirmation,  that  it  is  probable  that  such  person  will  not  attend  to  give 
evidence  without  being  compelled  so  to  do,  then,  instead  of  issuing  such 
sammons,  it  shall  be  lawful  for  him  to  issue  his  warrant  (G.  3.)  in  the 
first  instance,  and  which,  if  necessary,  may  be  backed  as  aforesaid ;  and  if 
on  the  appearance  of  such  person  so  summoned  before  the  said  last- 
mentioned  Justice  or  Justices,  either  in  obedience  to  the  said  summons  or 
upon  being  brought  before  him  or  them  by  virtue  of  the  said  warrant, 
such  person  shall  refuse  to  be  examined  upon  oath  or  affirmation  con- 
cerning the  premises,  or  shall  refuse  to  take  such  oath  or  affirmation,  or 
having  taken  such  oath  or  affirmation,  shall  refuse  to  answer  such  questions 
concerning  the  premises  as  shall  then  be  put  to  him,  without  offering  any 
just  excuse  for  such  refusal,  any  Justice  of  the  Peace  then  present,  and 
having  there  jurisdiction,  may  by  warrant  (G.  4.)  under  his  hand  and  8eal 
eonunit  the  person  so  refu^^ing  to  the  common  gaol  or  house  of  correction 
for  the  county,  riding,  division,  liberty,  city,  borough,  or  place  where  such 
person  so  refusing  shall  then  be,  there  to  remain  and  be  imprisoned  for  any 
time  not  exceeding  seven  days,  unless  he  shall  in  the  meantime  consent 
to  be  examined  and  to  answer  concerning  the  premises.  (17  Vic,  No.  39,  s.  8). 

VIII.  Complaints  for  a  a  order  need  not  be  in  writing^, — That  in  all 
eases  of  complaints  upon  which  a  Justice  or  Justices  of  the  Peace  may 
make  an  order  for  the  payment  of  money,  or  otherwise,  it  shall  not  be 
necessary  that  such  complaint  shall  be  in  writing,  unless  it  shall  be 
required  to  be  so  by  some  particular  Act  of  Parliament  upon  which  such 
complaint  shall  be  framed. 

IX.  As  to  proceedings  upon  informations  for  offences  punishable  on 
snmmary  convictions.  —  The  party  charged,  if  deceived  by  variation 
between  information  and  evidence,  may  be  committed  or  discharged  upon 
recognizance;  but  if  he  fail  to  re-appear,  the  Justice  may  transmit  the 
recognizance  to  the  Clerk  of  the  Peace']. — That  in  all  cases  of  informations 
for  any  offences  or  acts  punishable  upon  summary  conviction  any  variance 
between  such  information  and  the  evidence  adduced  in  support  thereof  as 
to  the  time  at  which  such  offejice  or  act  shall  be  alleged  to  have  been 
committed  shall  not  be  deemed  material,  if  it  be  proved  that  such  informa- 
tion was,  in  fact,  laid  within  the  time  limited  by  law  for  laying  the  same ; 
and  any  variance  between  such  information  and  the  evidence  adduced  in 
mpport  thereof,  as  to  the  parish  or  township  in  which  the  offence  or  act 
■hall  be  alleged  to  have  been  committed,  shall  not  be  deomed  material, 
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provided  that  the  offence  or  act  he  proved  to  have  heen  committed  within 
the  jurisdiction  of  the  Justice  or  Justices  hy  whom  such  information  shall 
he  heard  and  detennined ;  and  if  any  such  variance,  or  any  variance  in 
any  other  respect  hetween  such  information  and  the  evidence  adduced  in 
support  thereof,  shall  appear  to  the  Justice  or  Justices  present  and  acting 
at  the  hearing  to  be  such  that  the  party  charged  by  such  information  has 
been  thereby  deceived  or  misled,  it  shall  be  lawful  for  such  Justice  or 
Justices,  upon  such  terms  as  he  or  they  shall  think  fit,  to  adjourn  the 
hearing  of  the  case  to  some  future  day,  and  in  the  meantime  to  commit 
(D.)  the  said  defendant  to  the  house  of  correction  or  other  prison,  lock-up 
house,  or  place  of  security,  or  to  such  other  custody  as  the  said  Justice  or 
Justices  shall  think  fit,  or  to  discharge  him,   upon  his  entering  into  a 
recognizance  (E.)  with  or  without  surety  or  sureties,  at  the  discretion  of 
such  Justice  or  Justices,  conditioned  for  his  appearance  at  the  time  and 
place  to  which  such  hearing  shall  be  so  adjourned  :  Provided  always,  that 
in  all  cases  where  a  defendant  shall  be  discharged  upon  recognizance  as 
aforesaid,  and  shall  not  afterwards  appear  at  the  time  and  place  in  such 
recognizance  mentioned,  then  the  said  Justice  who  shall  have  taken  the 
said  recognizance  or  any  Justice  or  Justices  who  may  then  be  there  pre- 
sent, upon  certifying  (F.)  upon  the  back  of  the  said  recognizance  the  non- 
appearance of  the  defendant,  may  transmit  such  recognizance  to  the  Clerk 
of  the  Peace  of  the  county,  riding,  division,  liberty,  city,  borough,  or 
place  within  which  such  recognizance  shall  have  been  taken,  to  be  pro- 
ceeded upon  in  like  manner  as  other  recognizances,  and  such  certificate 
shall  be  deemed  sufficient /^rtm^yacie  evidence  of  such  non-appearance  of 
the  said  defendant. 

X.   Manner  of  making  complaint  or  laying  information, —  When  war- 
rant issued  in  the  first  instance,  information  to  be  upon  oath,  <frc.] — 
That  every  such  complaint  upon  which  a  Justice  or  Justices  of  the  Peace 
is  or  are  or  shall  be  authorized  by  law  to  make  an  order,  and  that  every 
information  for  any  oflence  or  act  punishable  upon  summary  conviction, 
unless  some  particular  Act  of  Parliament  shall  otherwise  require,  may 
respectively  be  made  or  laid  without  any  oath  or  affirmation  being  made 
of  the  truth  thereof ;  except  in  cases  of  informations  where  the  Justice  or 
Justices  receiving  the  same  shall  thereupon  issue  his  or  their  warrant  in 
the  first  instance  to  apprehend  the  defendant  as  aforesaid,  and  in  every 
such  case  where  the  Justice  or  Justices  shall  issue  his  or  their  warrant  in 
the  first  instance,  the  matter  of  such  information  shall  be  substantiated  by 
the  oath  or  affirmation  of  the  informant,  or  by  some  witness  or  witnesses 
on  his  behalf,  before  any  such  warrant  shall  be  issued ;  and  every  such  com 
plaint  shall  be  for  one  matter  of  complaint  only,  and  not  for  two  or  more 
matters  of  complaint ;  and  every  such  information  shall  be  for  one  offence 
only,  and  not  for  two  or  more  offences ;  and  every  such  complaint  or  infor- 
mation may  be  laid  or  made  by  the  complainant  or  informant  in  person,  or 
by  his  Counsel  or  Attorney  or  other  person  authorized  in  that  behalf. 

XI.  Time  limited  for  such  complaint  or  information^ — That  in  all 
cases  where  no  time  is  already  or  shall  hereafter  be  specially  limited  for 
making  any  such  complaint  or  laying  any  such  information  in  the  Act  or 
Acts  of  Parliament  relating  to  each  particular  case,  such  complaint  shall 
be  made  and  such  information  bhall  be  laid  within  six  calendar  months 
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finom  the  time  when  the  matter  of  such  complaint  or  information  respectively 
arose. 

XII.  As  to  the  hearing  of  complaints  and  informations. — Places  in 
which  Justices  shall  sit  to  hear  complaints,  dhc,  to  be  deemed  an  open 
Court, — Parties  allowed  to  plead  by  Counsel  or  Attorney^  — That  every 
Buch  complaint  and  information  nhall  be  heard,  tried,  determined,  and 
adjudged  by  one  or  two  or  more  Justice  or  Justices  of  the  Peace,  as  shall 
bo  directed  by  the  Act  of  Parliament  upon  which  such  complaint  or 
information  shall  be  framed,  or  puch  other  Act  or  Acts  of  Parliament  as 
there  may  be  in  that  behalf;  and  if  there  be  no  such  direction  in  any  such 
Act  of  Parliament,  then  such  complaint  or  information  may  be  heard,  tried, 
determined,  and  adjudged  by  any  one  Justice  of  the  Peace  for  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  where  the  matter  of  such 
information  shall  have  arisen ;  and  the  room  or  place  in  which  such  Justice 
or  Justices  shall  sit  to  he^r  and  try  any  such  complaint  or  information 
shall  be  deemed  an  open  and  public  Court,  to  which  the  public  generally 
may  have  access,  so  far  as  the  same  can  conveniently  contain  them ;  and 
the  party  against  whom  such  complaint  is  made  or  information  laid  shall 
be  admitted  to  make  his  full  answer  and  defence  thereto,  and  to  have  the 
witnesses  examined  and  cross-examined  by  Counsel  or  Attorney  on  his 
behalf;  and  every  complainant  or  informant  in  any  such  case  shall  be  at 
liberty  to  conduct  such  complaint  or  information  respectively  and  to  have 
the  witnesses  examined  and  cross-examined  by  Counsel  or  Attorney  on 
his  behalf. 

XIII.  If  defendant  does  not  appear,  Justices  may  proceed  to  hear  and 
determine,  or  issue  warrant,  and  adjourn  the  hearing  till  defendant  is 
apprehended.  —  If  defendant  appear,  and  complainant,  drc,  does  not, 
Justice  may  dismiss  the  complaint,  dhc,  or,  at  discretion,  adjourn  hearing 
and  commit  or  discharge  defendant  upon  recognizances  ;  but  if  he  fail  to 
re-appear^  the  Justice  may  transmit  the  recognizance  to  the  Clerk  of  the 
Pecme. — If  both  parties  appear.  Justice  to  hear  and  determine  the  ca^e'\. — 
That  if  at  the  day  and  place  appointed  in  and  by  the  summons  aforesaid 
for  hearing  and  determining  such  complaint  or  information,  the  defendant 
against  whom  the  same  shall  have  been  made  or  laid  shall  not  appear  when 
called,  the  constable  or  other  person  who  shall  have  served  him  with  the 
Bummons  in  that  behalf  shall  then  declare,  upon  oath,  in  what  manner  he 
Berved  the  said  summons;  and  if  it  appear  to  the  satisfaction  of  any 
Justice  or  Justices  that  he  duly  served  the  said  summons,  in  that  case 
Buch  Justice  or  Justices  may  proceed  to  hear  and  determine  the  case  in  the 
absence  of  such  defendant,  or  the  said  Justice  or  Justices,  upon  the  non- 
appearance of  such  defendant  as  aforesaid,  may,  if  he  or  they  think  fit, 
issue  his  or  their  warrant  in  manner  hereinbefore  directed,  and  shall 
adjourn  the  hearing  of  the  said  complaint  or  information  until  the  said 
defendant  shall  be  apprehended ;  and  when  such  defendant  shall  afterwards 
be  apprehended  under  such  warrant  he  shall  be  brought  before  the  same 
Justice  or  Justices,  or  some  other  Justice  or  Justices  of  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  who  shall  thereupon, 
either  by  his  or  their  warrant  (H.)  commit  such  defendant  to  the  house  of 
correction  or  other  prison,  lock-up  house,  or  place  of  security,  or,  if  he  or 
they  think  fit,  verbally  to  the  custody  of  the  constable  or  other  per^n 
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who  shall  have  apprehended  him,  or  to  Ruch  other  8afe  custody  as  he  or 
they  shall  deem  fit,  and  order  the  said  defendant  to  he  hrought  up,  at  a 
certain  time  and  place,  before  such  Justice  or  J  ustices  of  the  Peace  as 
shall  then  be  there,  of  which  said  order  the  complainant  or  informant  shall 
have  due  notice ;  or  if  upon  the  day  and  at  the  place  so  appointed  as  afore- 
said such  defendant  shall  attend  voluntarily  in  obedience  to  the  summons 
in  that  behalf  served  upon  him,  or  shall  be  brought  before  the  said  Justice 
or  Justices  by  virtue  of  any  warrant,  then,  if  the  complainant  or  informant, 
having  had  such  notice  as  aforesaid,  do  not  appear  by  himself,  his  Counsel 
or  Attorney,  the  said  Justice  or  Justices  shall  dismiss  such  complaint  or 
information,  unless  for  some  reason  he  or  they  shall  think  proper  to  adjourn 
the  hearing  of  the  same  unto  some  other  day,  upon  such  terms  as  he  or 
they  shall  think  fit,  in  which  case  such  Justice  or  Justices  may  commit 
(D.)  the  defendant  in  the  meantime  to  the  house  of  correction  or  other 
prison,  lock-up  house,  or  place  of  security,  or  to  such  other  custody  as 
such  Justice  or  Justices  shall  think  fit,  or  may  discharge  him,  upon  his 
entering  into  a  recognizance  (E.)  with  or  without  surety  or  sureties,  at  the 
discretion  of  such  Justice  or  Justices,  conditioned  for  his  appearance  at 
the  time  and  place  to  which  such  hearing  shall  be  so  adjourned ;  and  if 
such  defendant  shall  not  afterwards  appear  at  the  time  and  place  mentioned 
in  such  recognizance,  then  the  said  Justice  who  shall  have  taken  the  said 
recognizance,  or  any  Justice  or  Justices  who  may  then  be  there  present, 
upon  certifying  (F.)  on  the  back  of  the  recognizance  the  non-appearance 
of  the  defendant,  may  transmit  such  recognizance  to  the  Clerk  of  the 
Peace  of  the  county,   riding,   division,  liberty,  city,  borough,  or  place 
within  which  the  offence  shall  be  laid  to  have  been  committed,  to  be  pro- 
ceeded upon  in  like  manner  as  other  recognizances,  and  such  certificate 
shall  be  deemed  sufficient  primd  facie  evidence  of  such  non-appearance 
of  the  said  defendant ;  but  if  both  parties  appear,  either  personally  or  by 
their  respective  Counsel  or  Attorneys,  before  the  Justice  or  Justices  who 
are  to  hear  and  determine  such  complaint  or  information,  then  the  said 
Justice  or  Justices  shall  proceed  to  hear  and  determine  the  same,  fid,,  s.  16). 
XIV.  Proceedings  on  the  hearing  of  complaints  and  informations. — 
Provisol, — That  where  such  defendant  shall  be  present  at  such  hearing 
the  subntance  of  the  information  or  complaint  shall  be  stated  to  him,  and 
he  shall  be  asked  if  he  have  any  cause  to  show  why  he  should  not  be 
convicted,  or  why  an  order  should  not  be  made  against  him,  as  the  case 
may  be,  and  if  he  thereupon  admit  the  truth  of  such  information  or  com- 
plaint, and  show  no  cause  or  no  sufficient  cause  why  he  should  not  be 
convicted,  or  why  an  order  should  not  be  made  against  him,  as  the  case 
may  be,  then  the  Justice  or  Justices  present  at  the  said  hearing  shall  con- 
vict him  or  make  an  order  against  him  accordingly ;  but  if  he  do  not 
admit  the  truth  of  such  information  or  complaint  as  aforesaid,  then  the 
said  Justice  or  Justices  shall  proceed  to  hear  the  prosecutor  or  complainant, 
and  such  witnesses  as  he  may  examine,  and  such  other  evidence  as  he  may 
adduce,  in  support  of  his  information  or  complaint  respectively,  and  also 
to  hear  the  defendant  and  such  witnesses  as  he  may  examine  and  such 
other  evidence  as  he  may  adduce  in  his  defence,  and  also  to  hear  such 
witnesses  as  the  prosecutor  or  complainant  may  examine  in  reply,  if  such 
defendant  shall  have  examined  any  witnesses  or  given  any  evidence  other 
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than  as  to  bis  the  defendant's  general  character ;  but  the  prosecntor  or 
complainant  shall  not  be  entitled  to  make  any  observations  in  reply  upon 
the  evidence  given  by  the  defendant,  nor  shall  the  defendant  be  entitled  to 
make  any  observations  in  reply  upon  the  evidence  given  by  the  prosecutor 
or  complainant  in  reply  as  aforenaid ;  and  the  said  Justice  or  Justices, 
haying  heard  what  each  party  shall  have  to  say  as  aforesaid,  and  the 
witnesses  and  evidence  so  adduced,  shall  consider  the  whole  matter,  and 
determine  the  same,  and  shall  convict  or  make  an  order  upon  the  defendant, 
or  dismiss  the  information  or  complaint,  as  the  case  may  be ;  and  if  he  or 
tfaey  convict  or  make  an  order  against  the  defendant,  a  minute  or  memo- 
randum thereof  shall  then  be  made,  for  which  no  fee  shall  be  paid,  and  the 
conviction  (1. 1-3.)  or  order  (K.  1-3.)  shall  afterwards  be  drawn  up  by  the 
said  Justice  or  Justices  in  proper  form,  under  his  or  their  hand  and  seal  or 
hands  and  seals,  and  he  or  they  shall  cause  the  same  to  be  lodged  with  the 
Clerk  of  the  Peace,  to  be  by  him  filed  among  the  Records  of  the  General 
Quarter  Sessions  of  the  Peace ;  or  if  the  said  Justice  or  Justices  shall 
dismiss  such  information  or  complaint,  it  shall  be  lawful  for  such  Justice 
or  Justices,  if  he  or  they  shall  think  fit,  being  required  so  to  do,  to  make 
an  order  of  dismissal  of  the  same  (L.)  and  Bhall  give  the  defendant  in  that 
behalf  a  certificate  thereof  (M.)  which  said  certificate  afterwards,  upon 
being  produced,  without  further  proof,  shall  be  a  bar  to  any  subsequent 
information  or  complaint  for  the  same  matters  respectively  against  the 
aame  party :  Provided  always,  that  if  the  information  or  complaint  in  any 
such  case  shall  negative  any  exemption,  exception,  proviso,  or  condition  in 
the  Statute  on  which  the  same  shall  be  framed,  it  shall  not  be  necessary 
for  the  prosecutor  or  complainant  in  that  behalf  to  prove  such  negative, 
Imt  the  defendant  may  prove  the  affirmative  thereof  in  his  defence,  if  he 
would  have  advantage  of  the  same.    (17  Vic,  No.  39,  ss.  15,  16,  post), 

XV.  Prosecutors  and  complainants  in  certain  cases  to  be  deemed  com- 
petent witnesses,  and  examined  on  oath,  dhc."] — That  every  prosecutor  of 
«ny  such  information,  not  having  any  pecuniary  interest  in  the  result  of 
the  same,  and  every  complainant  in  any  such  complaint  as  aforesaid, 
whatever  his  interest  may  be  in  the  result  of  the  same,  shall  be  a  com- 
petent witness  to  support  such  information  or  complaint  respectively  ;  and 
every  witness,  at  any  such  hearing  as  aforesaid,  shall  be  examined  upon 
oath  or  affirmation,  and  the  Justice  or  Justices  before  nvhom  any  such 
witness  shall  appear  for  the  purpose  of  being  so  examined  shall  have  full 
power  and  authority  to  administer  to  every  such  witness  the  usual  oath  or 
afifirmation.    See  "  Oaths,'' jpos^,  and  17  Vic,  No.  39,  s.  14). 

XVI.  Power  to  Justices  to  adjourn  the  hearing  of  cases,  and  commit 
defendant,  or  suffer  him  to  go  at  large,  or  discharge  him  upon  his  own 
recognizance ;  but  if  he  fail  to  reappear,  the  Justice  may  transmit  the 
rerognizance  to  the  Clerk  of  the  Peace"]. — That  before  or  during  such 
hearing  of  any  such  information  or  complaint  it  shall  be  lawful  for  any  one 
Justice,  or  for  the  Justices  present,  in  their  discretion,  to  adjourn  the 
hearing  of  the  same  to  a  certain  time  and  place  to  be  then  appointed  and 
Btated  in  the  presence  and  hearing  of  the  party  or  parties,  or  their  respec- 
tive Attorneys  or  Agents  then  present,  and  in  the  meantime  the  said  Justice 
or  Justices  may  suffer  the  defendant  to  go  at  large,  or  may  commit  (D.)  him 
to  the  common  gaol  or  house  of  correction,  or  other  prison,  lock-up  house, 
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or  place  of  security  in  the  county,  riding,  diviRion,  liberty,  city,  borough, 
or  place  for  which  such  Justice  or  Justices  shall  be  then  acting,  or  to  such 
other  safe  custody  as  the  said  Justice  or  Justices  shall  think  fit,  or  may 
discharge  such  defendant,  upon  his  entering  into  a  recognizance  (E.),  with 
or  without  surety  or  sureties,  at  the  discretion  of  such  Justice  or  Justices, 
conditioned  for  his  appearance  at  the  time  and  place  to  which  such  hearing 
or  further  hearing  shall  be  adjourned ;  and  if  at  the  time  or  place  to  which 
such  hearing  or  further  hearing  shall  be  so  adjourned  either  or  both  of  the 
parties  shall  not  appear  personally,  or  by  his  or  their  Counsel  or  Attorneys 
respectively,  before  the  said  Justice  or  Justices,  or  such  other  Justice  or 
Justices  as  shall  then  be  there,  it  shall  be  lawful  for  the  Justice  or  Justices 
then  there  present,  to  proceed  to  such  hearing  or  further  hearing  as  if  such 
party  or  parties  were  present ;  or  if  the  prosecutor  or  complainant  shall 
not  appear,  the  said  Justice  or  Justices  may  dismiss  such  information  or 
complaint,  with  or  without  costs,  as  to  such  Justices  shall  seem  fit :  Pro- 
vided always,  that  in  all  cases  where  a  defendant  shall  be  discharged  on 
recognizance  as  aforesaid,  and  shall  not  afterwarda  appear  at  the  time  and 
place  mentioned  in  such  recognizance,  then  the  said  Justice  or  Justices 
who  shall  have  taken  the  said  recognizance,  or  any  other  Justice  or 
Justices  who  may  then  be  there  present,  upon  certifying  (F.)  on  the  back 
of  the  recognizance  the  non-appearance  of  such  accused  party,  may 
transmit  such  recognizance  to  the  Clerk  of  the  Peace  of  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  within  which  such  recog- 
nizance shall  have  been  taken,  to  be  proceeded  upon  in  like  manner  as 
other  recognizances,  and  such  certificate  shall  be  deemed  sufficient  primd 
facie  evidence  of  such  non-appearance  of  the  said  defendant. 

XVII.  Form  of  Convictions  and  Orders']. — That  in  all  cases  of  con- 
viction where  no  particular  Form  of  such  conviction  is  or  shall  be  given  by 
the  Statute  creating  the  offence  or  regulating  the  prosecution  for  the  same, 
and  in  all  cases  of  conviction  upon  Statutes  hitherto  passed,  whether  any 
particular  F'orm  of  conviction  have  been  therein  given  or  not,  it  shall  be 
lawful  for  the  Justice  or  Justices  who  shall  so  convict  to  draw  up  his  or 
their  conviction  on  parchment  or  on  paper  in  such  one  of  the  Forms  of 
conviction  (I.  1-3.)  in  the  Schedule  to  this  Act  contained  as  shall  be 
applicable  to  such  case,  or  to  the  like  effect ;  and  where  an  order  shall  be 
made,  and  no  particular  Form  of  order  is  or  shall  be  given  by  the  Statute 
giving  authority  to  make  such  order,  and  in  all  cases  of  orders  to  be  made 
under  the  authority  of  any  Statutes  hitherto  passed,  whether  any  particular 
Form  of  order  shall  therein  be  given  or  not,  it  shall  be  lawful  for  the  Justice 
or  Justices  by  whom  such  order  is  to  be  made,  to  draw  up  the  same  in 
such  one  of  the  Forms  of  orders  (K.  1-3.)  in  the  Schedule  to  this  Act  con- 
tained as  may  be  applicable  to  such  case,  or  to  the  like  effect ;  and  in  all 
cases  where  by  any  Act  of  Parliament  authority  is  given  to  commit  a 
person  to  prison,  or  to  levy  any  sum  upon  his  goods  or  chattels  by  distress, 
for  not  obeying  any  order  of  a  Justice  or  Justices,  the  defendant  shall  be 
served  with  a  copy  of  the  minute  of  such  order  before  any  warrant  of 
commitment  or  of  distress  shall  issue  in  that  behalf,  and  such  order  or 
minute  shall  not  form  any  part  of  such  warrant  of  commitment  or  of 
distress.    (17  Vic,  No.  39,  ss.  9,  10,  and  16). 

XVII I.  Power  to  Justice  to  award  costs ^  which  shall  be  s^iecijied  in 


JUSTICES. NO.  2.  SJ03 

cfmvieiion  or  order  of  dismissal,  and  may  be  recovered  hy  distress"], — 
That  in  all  cases  of  Rummary  conviction  or  of  orders  made  by  a  Justice  or 
Justices  of  the  Peace,  it  shall  be  lawful  for  the  Justice  or  Justices  making 
the  same,  in  his  or  their  discretion,  to  award  and  order  in  and  by  such 
conviction  or  order  that  the  defendant  shall  pay  to  the  prosecutor  or  com- 
plainant respectively  such  costs  as  to  such  Justice  or  Justices  shall  seem 
just  and  reasonable  in  that  behalf;  and  in  cases  where  such  Justice  or 
Justices,  instead  of  convicting  or  making  an  order  as  aforesaid,  shall 
dismiss  the  information  or  complaint,  it  shall  be  lawful  for  him  or  them, 
in  his  or  their  discretion,  in  and  by  his  or  their  order  of  dismissal,  to  award 
and  order  that  the  prosecutor  or  complainant  respectively  shall  pay  to  the 
defendant  such  costs  as  to  such  Justice  or  Justices  shall  seem  just  and 
reasonable,  and  the  sums  so  allowed  for  costs  shall  in  all  cases  be  specified 
in  such  conviction  or  order  or  order  of  dismissal  aforesaid,  and  the  same 
shall  be  recoverable  in  the  same  manner  and  under  the  same  warrants  as 
any  penalty  or  sum  of  money  adjudged  to  be  paid  in  and  by  such  convic- 
tion or  order  is  to  be  recoverable;  and  in  cases  where  there  is  no  such 
penalty  or  sum  to  be  thereby  recovered,  then  such  costs  shall  be  recover- 
able by  distress  and  sale  of  the  goods  and  chattels  of  the  party,  and  in 
default  of  such  distress  by  imprisonment,  with  or  without  hard  labour, 
for  any  time  not  exceeding  one  calendar  month,  unless  such  costs  shall  be 
fM)oner  paid. 

XIX.  Power  to  Justice  to  issue  warrant  of  distress. — How  warrant 
to  he  hacked. —  Where  the  issuing  a  warrant  would  he  ruinous  to  defendaiUy 
or  where  there  are  no  goods.  Justice  may  commit  him  to  prison\ — That 
where  a  conviction  adjudges  a  pecuniary  penalty  or  compensation  to  be  paid, 
or  where  an  order  requires  the  payment  of  a  sum  of  money,  and  by  the 
Statute  authorizing  such  conviction  or  order  such  penalty,  compensation, 
or  sum  of  money  is  to  be  levied  upon  the  goods  and  chattels  of  the  defen- 
dant b^  distress  and  sale  thereof,  and  also  in  cases  where  by  the  Statute  in 
that  behalf  no  mode  of  raising  or  levying  such  penalty,  compensation,  or 
sum  of  money,  or  of  enforcing  the  payment  of  the  same,  is  stated  or  pro- 
vided, it  shall  be  lawful  for  the  Justice  or  Justices  making  such  conviction 
or  order,  or  for  any  Justice  of  the  Peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  to  issue  his  or  their  warrant  of 
distress  (N.  1.2.)  for  the  purpose  of  levying  the  same,  which  said  warrant 
of  distress  shall  be  in  w^riting,  under  the  hand  and  seal  of  the  Justice 
making  the  same ;  and  if  after  delivery  of  such  warrant  of  distress  to  the 
constable  or  constables  to  whom  the  same  shall  have  been  directed  to  be 
executed  sufficient  distress  shall  not  be  found  within  the  limits  of  the 
jurisdiction  of  the  Justice  granting  such  warrant,  then,  upon  proof  alone 
being  made  on  oath  of  the  handwriting  of  the  Justice  granting  such 
warrant  before  any  Justice  of  any  other  county  or  place,  such  Justice  of 
such  other  county  or  place  shall  thereupon  make  an  indorsement  (N.  3.) 
on  such  warrant,  signed  with  his  hand,  authorizing  the  execution  of  such 
warrant  within  the  limits  of  his  jurisdiction,  by  virtue  of  which  said 
warrant  and  indorsement  the  penalty  or  sum  aforesaid,  and  costs,  or  so 
much  thereof  as  nmy  not  have  been  before  levied  or  paid,  shall  and  maybe 
levied  by  the  person  bringing  such  warrant,  or  by  the  person  or  persons 
to  whom  such   warrant  was  originally  directed,  or  by  any  constable  or 
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other  peace  officer  of  such  last-mentioned  connty  or  place,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  defendant  in  such  other  county  or 
place :  Provided  always,  that  whenever  it  shall  appear  to  any  Justice  of 
the  Peace  to  whom  application  shall  be  made  for  any  such  warrant  of 
distress  as  aforesaid  that  the  issuing  thereof  would  be  ruinous  to  the 
defendant  and  his  family,  or  wherever  it  shall  appear  to  such  Justice,  by 
the  confession  of  the  defendant  or  otherwise,  that  he  hath  no  goods  or 
chattels  whereon  to  levy  such  distress,  then  and  in  every  such  case  it  shall 
be  lawful  for  such  Justice,  if  he  shall  deem  it  fit,  instead  of  issuing  such 
warrant  of  distress,  to  commit  such  defendant  to  the  house  of  correction, 
or  if  there  be  no  house  of  correction  within  his  jurisdiction,  then  to  the 
common  gaol,  there  to  be  imprisoned,  with  or  without  hard  labour,  for 
such  time  and  in  such  manner  as  by  law  such  defendant  might  be  so  com- 
mitted in  case  such  warrant  of  distress  had  issued,  and  no  goods  or 
chattels  could  be  found  whereon  to  levy  such  penalty  or  sum  and  costs 
aforesaid. 

XX.  Justice,  after  issuing  warranty  may  suffer  defendant  to  go  at 
large,  or  order  him  into  custody,  until  return  he  mude,  unless  he  gives 
security  by  recognizance  ^  but  if  he  fail  to  re-appear,  the  Justice  may 
transmit  the  recognizance  to  the  Clerk  of  the  Peacel. — That  in  all  cases 
where  a  Justice  of  the  Peace  shall  issue  any  such  warrant  of  distress  it 
shall  be  lawful  for  him  to  suffer  the  defendant  to  go  at  large,  or  verbally 
or  by  a  written  warrant  in  that  behalf  to  order  the  defendant  to  be  kept 
and  detained  in  safe  custody  until  return  shall  be  made  to  such  warrant  of 
distress,  unless  such  defendant  shall  give  sufficient  security,  by  recog- 
nizance or  otherwise,  to  the  satisfaction  of  such  Justice,  for  his  appearance 
before  him  at  the  time  and  place  appointed  for  the  return  of  such  warrant 
of  distress,  or  before  such  other  Justice  or  Justices  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  as  may  then  be  there : 
Provided  always,  that  in  all  cases  where  a  defendant  shall  give  security 
by  recognizance  as  aforesaid,  and  shall  not  afterwards  appear  at  the  time 
and  place  in  such  recognizance  mentioned,  then  the  said  Justice  who  shall 
have  taken  the  said  recognizance,  or  any  Justice  or  Justices  who  may 
then  be  there  present,  upon  certifying  (F.)  on  the  back  of  the  recognizance 
the  non-appearance  of  the  defendant,  may  transmit  such  recognizance  to 
the  Clerk  of  the  Peace  of  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  within  which  the  offence  shall  be  laid  to  have  been  com- 
mitted, to  be  proceeded  upon  in  like  manner  as  other  recognizances,  and 
such  certificate  shall  be  deemed  sufficient  primd  facie  evidence  of  such 
non-appearance  of  the  said  defendant. 

XXI.  In  default  of  sufficiency  of  distress,  Justice  may  commit  defen- 
dant to  prison"]. — ^That  if  at  the  time  and  place  appointed  for  the  return 
of  any  such  warrant  of  distress  the  constable  who  shall  have  had  the 
execution  of  the  same  shall  return  (N.  4.)  that  he  could  find  no  goods  or 
chattels  or  no  sufficient  goods  or  chattels  whereon  he  could  levy  the  sum 
or  sums  therein  mentioned,  together  with  the  costs  of  or  occasioned  by  the 
levying  of  the  same,  it  shall  be  lawful  for  the  Justice  of  the  Peace  before 
whom  the  same  shall  be  returned  to  issue  his  warrant  of  commitment 
(N.  5.)  under  his  hand  and  seal,  directed  to  the  same  or  any  other  constable, 
reciting  the  conviction  or  order  shortly,  the  issuing  of  the  warrant  of 
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di« tress,  and  tbe  return  thereto,  and  requiring  such  constable  to  convey 
such  defendant  to  the  house  of  correction,  or  if  there  be  no  house  of 
eorrection,  then  to  the  common  gaol  of  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  for  which  such  Justice  shall  then  be  acting,  and 
there  to  deliver  him  to  the  keeper  thereof,  and  requiring  such  keeper  to 
reeeive  the  defendant  into  such  house  of  correction  or  gaol,  and  there  to 
imprison  him,  or  to  imprison  him  and  keep  him  to  hard  labour,  in  such 
manner  and  for  such  time  as  shall  have  been  directed  and  appointed  by 
the  Statute  on  which  the  conviction  or  order  mentioned  in  such  warrant  of 
distress  was  founded,  unless  the  sum  or  sums  adjudged  to  be  paid,  and 
all  costs  and  charges  of  the  distress,  and  also  the  costs  and  charges  of 
the  commitment  and  conveying  of  the  defendant  to  prison,  if  such  JuHtice 
shall  think  fit  so  to  order,  (the  amount  thereof  being  ascertained  and  stated 
in  such  commitment),  shall  be  sooner  paid. 

XXII.  In  all  cases  of  penalties^  convictions^  or  orders^  where  the  Sta- 
tute provides  no  remedy  in  default  of  distress,  Justice  may  commit  defendant 
to  prison"], — And  whereas  by  some  Acts  of  Parliament  Justices  of  the 
Peace  are  authorized  to  issue  warrants  of  distress  to  levy  penalties  or 
other  sums  recovered  before  them  by  distress  and  sale  of  the  offender's 
goods,  but  no  further  remedy  is  thereby  provided  in  case  no  sufficient  dis- 
tress be  found  whereon  to  levy  such  penalties  :  Be  it  therefore  enacted. 
That  in  all  such  cases,  and  in  all  cases  of  convictions  or  orders  where  the 
Statute  on  which  the  same  are  respectively  founded  provides  no  remedy  in 
case  it  shall  be  returned  to  a  warrant  of  distress  thereon  that  no  sufiicient 
goods  of  the  party  against  whom  such  warrant  shall  have  been  issued  can 
be  found,  it  shall  nevertheless  be  lawful  for  the  Justice  to  whom  such 
return  is  made,  or  to  any  other  Justice  of  the  Peace  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  if  he  or  they  shall  think 
fit,  by  his  warrant  as  aforesaid,  to  commit  the  defendant  to  the  house  of 
correction  or  common  gaol  as  aforesaid  for  any  term  not  exceeding  three 
calendar  months,  unless  the  sum  or  sums  adjudged  to  be  paid,  and  all  costs. 
and  charges  of  the  distress,  and  of  the  commitment  and  conveying  of  the 
defendant  to  prison,  (the  amount  thereof  being  ascertained  and  stated  in 
such  commitment),  shall  be  sooner  paid. 

XXIII.  Power  to  Justices  to  order  commitment  in  the  first  instance  for 
non-payment  of  a  penalty,  or  of  a  sum  ordered  to  be  paid], — That  in  all 
cases  where  the  Statute  by  virtue  of  which  a  conviction  for  a  penalty  or 
compensation,  or  an  order  for  the  payment  of  money,  is  made,  makes  no 
provision  for  such  penalty  or  compensation  or  sum  being  levied  by  distress, 
bat  directs  that  if  the  same  be  not  paid  forthwith,  or  within  a  certain  time 
therein  mentioned,  or  to  be  mentioned  in  such  conviction  or  order,  the 
defendant  shall  be  imprisoned,  or  imprisoned  and  kept  to  hard  labour,  for 
a  certain  time,  unless  such  penalty,  compensation,  or  sum  shall  be  sooner 
paid,  in  every  such  case  such  penalty,  compensation,  or  sum  shall  not  be 
levied  by  distress ;  but  if  the  defendant  do  not  pay  the  same,  together 
with  costs,  if  awarded,  forthwith,  or  at  the  time  specified  in  such  conviction 
or  order  for  the  payment  of  the  same,  it  shall  be  lawful  for  the  Justice  or 
Jostices  making  such  conviction  or  order,  or  for  any  other  Justice  of  the 
Peace  for  the  same  county,  ridings  division,  liberty,  city,  borough,  or  place, 
to  issue  his  or  their  warrant  of  commitment  (0.  1.  2.)  under  his  or  their 
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hand  and  seal  or  hands  and  seals,  requiring  the  constable  or  constables  to 
whom  the  same  shall  be  directed  to  take  and  convey  such  defendant  to  the 
house  of  correction  or  common  gaol  for  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  aforesaid,  as  the  case  may  be,  and  there  to  deliver 
him  to  the  keeper  thereof,  and  requiring  such  keeper  to  receive  such  de- 
fendant into  such  house  of  correction  or  gaol,  and  there  to  imprison  him, 
or  to  imprison  him  and  keep  him  to  hard  labour,  as  the  case  may  be,  for 
such  time  as  the  Statute  on  which  such  conviction  or  order  is  founded  as 
aforesaid  shall  direct,  unless  the  sum  or  sums  adjudged  to  be  paid,  and 
also  the  costs  and  charges  of  taking  and  conveying  the  defendant  to  prison, 
if  such  Justice  or  Justices  shall  think  fit  so  to  order,  shall  be  sooner  paid. 

XXIV.  Power  to  Justices  to  order  commitment  where  the  conviction  is 
not  for  a  penalty^  nor  the  order  for  payment  of  money ^  and  the  punishment 
is  by  imprisonment,  d;c. — Costs  may  he  levied  by  distress^  and  in  default 
defendant  may  be  committed  for  a  further  term']. — That  where  a  conviction 
does  not  order  the  payment  of  any  penalty,  but  that  the  defendant  be 
imprisoned,  or  imprisoned  and  kept  to  hard  labour,  for  his  offence,  or 
where  an  order  is  not  for  the  payment  of  money,  but  for  the  doing  of 
some  other  act,  and  directs  that  in  case  of  the  defendant's  neglect  or  refusal 
to  do  such  act  he  shall  be  imprisoned,  or  imprisoned  and  kept  to  hard 
labour,  and  the  defendant  neglects  or  refuses  to  do  such  act,  in  every  such 
case  it  shall  be  lawful  for  such  Justice  or  Justices  making  such  conviction 
or  order,  or  for  some  other  Justice  of  the  Peace  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  to  issue  his  or  their 
warrant  of  commitment  (P.  1.  2.)  under  his  or  their  hand  and  se^l  or 
hands  and  seals,  and  requiring  the  constable  or  constables  to  wliom  the 
same  shall  be  directed  to  take  and  convey  such  defendant  to  the  house  of 
correction  or  common  gaol  for  the  same  county,  riding,  division,  liberty, 
city,  borough,  or  place,  as  the  case  may  be,  and  there  to  deliver  him  to 
the  keeper  thereof,  and  requiring  such  keeper  to  receive  such  defendant 
into  such  house  of  correction  or  gaol,  and  there  to  imprison  him,  or  to 
imprison  him  and  keep  him  to  hard  labour,  as  the  case  may  be,  for  such 
time  as  the  Statute  on  which  such  conviction  or  order  is  founded  as  afore- 
said shall  direct ;  and  in  all  such  cases,  where  by  such  conviction  or  order 
any  sum  for  costs  shall  be  adjudged  to  be  paid  by  the  defendant  to  the 
prosecutor  or  complainant,  such  sum  may,  if  the  Justice  or  Justices  shall 
think  fit,  be  levied  by  warrant  of  distress  (P.  3.  4.)  in  manner  aforesaid, 
and  in  default  of  distress  the  defendant  may,  if  such  Justice  or  Justices 
shall  think  fit,  be  committed  (P.  5.)  to  the  same  house  of  correction  or 
common  gaol  in  manner  aforesaid,  there  to  be  imprisoned  for  any  time  not 
exceeding  one  calendar  month,  to  commence  at  the  termination  of  the 
imprisonment  he  shall  then  be  undergoing,  unless  such  sum  for  costs,  and 
all  costs  and  charges  of  the  said  distress,  and  also  the  costs  and  charges  of 
the  commitment  and  conveying  of  the  defendant  to  prison,  if  such  Justice 
or  Justices  shall  think  fit  so  to  order,  shall  be  sooner  paid. 

XXV.  Imprisonment  for  a  subsequent  offence  to  commence  at  expira- 
tion of  that  for  previous  offence"], — That  where  a  Justice  or  Justices  of 
the   Peace  shall   upon  any  such  information  or  complaint  as  aforesaid 
adjudge  the  defendant  to  be  imprisoned,  and  such  defendant  shall  then  be 
in  prison  undergoing  imprisonment  upon  a  conviction  for  any  other  offence, 
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ttio  warrant  of  commitment  for  such  subsequent  offence  shall  in  every 
such  case  be  forthwith  delivered  to  the  Gaoler  to  whom  the  same  shall  be 
directed ;  and  it  shall  be  lawful  for  the  Justice  or  Justices  issuing  the 
same,  if  he  or  they  shall  think  fit,  to  award  and  order  therein  and  thereby 
that  the  imprisonment  for  such  subsequent  offence  shall  commence  at  the 
expiration  of  the  imprisonment  to  which  such  defendant  shall  have  been 
previously  adjudged  or  sentenced. 

XXVI.  If  information  he  dismissed  costs  mat/  be  recovered  by  distress 
upon  prosecutor  J  ^c,  who  in  default  may  be  committed^ — That  where  any 
information  or  complaint  shall  be  dismissed  with  costs  as  aforesaid,  the 
Bum  which  shall  be  awarded  for  costs  in  the  order  for  dismissal  may  be 
levied  by  distress  (Q.  1.)  on  the  goods  and  chattels  of  the  prosecutor  or 
complainant  in  manner  aforesaid ;  and  in  default  of  distress  or  payment 
such  prosecutor  or  complainant  may  be  committed  (Q.  2.)  to  the  house  of 
correction  or  common  gaol  in  manner  aforesaid,  for  any  time  not  exceeding 
one  calendar  month,  unless  such  sum  and  all  costs  and  charges  of  the  dis- 
tress, and  of  the  commitment  and  conveying  of  such  prosecutor  or  com- 
plainant to  prison,  (the  amount  thereof  being  ascertained  and  stated  in 
Bttch  commitment),  shall  be  sooner  paid. 

XXVII.  After  appeal  against  conviction  or  order  Justice  may  issue 
VHirrants  of  distress  fur  execution  of  the  same. — Costs  of  appeal^  how 
recovered], — That  after  an  appeal  against  any  such  conviction  or  order  as 
aforesaid  shall  be  decided,  if  the  same  shall  be  decided  in  favour  of  the 
respondents,  the  Justice  or  Justices  who  made  such  conviction  or  order,  or 
any  other  Justice  of  the  Peace  of  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  may  issue  such  warrant  of  distress 
or  commitment  as  aforesaid  for  execution  of  the  same,  as  if  no  such 
appeal  had  been  brought;  and  if  upon  any  such  appeal  the  Court  of 
Quarter  Sessions  shall  order  either  party  to  pay  costs,  such  order  shall 
direct  such  costs  to  be  paid  to  the  Clerk  of  the  Peace  of  such  Court,  to  be 
by  him  paid  over  to  the  party  entitled  to  the  same,  and  shall  state  within 
what  time  such  costs  shall  be  paid ;  and  if  the  same  shall  not  be  paid 
within  the  time  so  limited,  and  the  party  ordered  to  pay  the  same  shall 
not  be  bound  by  any  recognizance  conditioned  to  pay  such  costs,  such  Clerk 
of  the  Peace  or  his  Deputy,  upon  application  of  the  party  entitled  to  such 
costs,  or  of  any  person  on  his  behalf,  and  on  payment  of  a  fee  of  one 
shilling,  shall  grant  to  the  party  so  applying  a  certificate  (R.)  that  such 
costs  have  not  been  paid ;  and  upon  production  of  such  certificate  to  any 
Justice  or  Justices  of  the  Peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  it  shall  be  lawful  for  him  or  them  to 
enforce  the  payment  of  such  costs  by  warrant  of  distress  (S.  1.)  in 
manner  aforesaid,  and  in  default  of  distress  he  or  they  may  commit  (S.  2.) 
the  party  against  whom  such  warrant  shall  have  issued  in  manner  here- 
inbefore mentioned  for  any  time  not  exceeding  three  calendar  months, 
unless  the  amount  of  such  costs,  and  all  costs  and  charges  of  the  distress, 
and  also  the  costs  of  the  commitment  and  conveying  of  the  said  party  to 
prison,  if  such  Justice  or  Justices  shall  think  fit  so  to  order,  (the  amount 
thereof  being  ascertained  and  stated  in  such  commitment),  shall  be  sooner 
paid. 

XXVIII.  On  payment  of  penally <,  ^'c,  distress  not  to  be  levied^  or  the 


308  THE    AUSTRALIAN    MAGISTTRATE. 

party ^  if  imprisoned  for  non-payment^  shall  he  discharged], — That  in  all 
cases  where  any  person,  against  whom  a  warrant  of  distress  shall  issue  as 
aforesaid,  shall  pay  or  tender  to  the  constable  having  the  execution  of  the 
same  the  sum  or  sums  in  such  warrant  mentioned,  together  with  the 
amount  of  the  expenses  of  such  distress  up  to  the  time  of  such  payment 
or  tender,  such  constable  shall  cease  to  execute  the  same ;  and  in  all  cases 
in  which  any  person  shall  be  imprisoned  as  aforesaid  for  non-payment  of 
any  penalty  or  other  sum,  he  may  pay,  or  cause  to  be  paid,  to  the  keeper 
of  the  prison  in  which  he  shall  be  so  imprisoned,  the  sum  in  the  warrant 
of  commitment  mentioned,  together  with  the  amount  of  the  costs,  charges, 
and  expenses  (if  any)  therein  also  mentioned ;  and  the  said  keeper  shall 
receive  the  same,  and  shall  thereupon  discharge  such  person,  if  he  be  in 
his  custody  for  no  other  matter. 

XXIX.  In  cases  of  summary  proceedings  one  Justice  may  issue  sum- 
mons or  warrant,  dkc,  and  after  conviction  or  order  may  issue  warrant  of 
distress,  dhc,"] — That  in  all  cases  of  summary  proceedings  before  a  Justice 
or  Justices  of  the  Peace  out  of  Sessions,  upon  any  information  or  com- 
plaint as  aforesaid,  it  shall  be  lawful  for  one  Justice  to  receive  such 
information  or  complaint,  and  to  grant  a  summons  or  warrant  thereon, 
and  to  issue  his  summons  or  warrant  to  compel  the  attendance  of  any 
witnesses,  and  to  do  all  other  necessary  acts  and  matters  preliminary 
to  the  hearing,  even  in  cases  where  by  the  Statute  in  that  behalf  such 
information  or  complaint  must  be  heard  and  determined  by  two  or 
more  Justices ;  and  after  the  case  shall  have  been  so  heard  and  deter- 
mined one  Justice  may  issue  all  warrants  of  distress  or  commitment 
thereon ;  and  it  shall  net  be  necessary  that  the  Justice  who  so  acts  before 
or  after  such  hearing  shall  be  the  Justice  or  one  of  the  Justices  by  whom 
the  said  case  shall  be  heard  and  detennined :  Provided  always,  that  in  all 
cases  where  by  Statute  it  is  or  shall  be  required  that  any  such  information 
or  complaint  shall  be  heard  and  determined  by  two  or  more  Justices,  or 
that  a  conviction  or  order  shall  be  made  by  two  or  more  Justices,  such 
Justices  must  be  present  and  acting  together  during  the  whole  of  the 
hearing  and  determination  of  the  case. 

XXX.  Regulations  as  to  the  payment  of  Clerks^  Fees'], — That  the  fees 
to  which  any  Clerk  of  the  Peace,  Clerk  of  the  Special  Sessions,  or  Clerk 
of  the  Petty  Sessions,  or  Clerk  to  any  Justice  or  Justices  out  of  Sessions, 
shall  be  entitled  shall  be  ascertained,  appointed,  and  regulated  in  manner 
following ;  (that  is  to  say),  the  Justices  of  the  Peace  at  their  Quarter 
Sessions  for  the  several  counties,  ridings,  divisions  of  counties,  and 
liberties  throughout  England  and  Wales,  and  the  Council  or  other 
governing  body  of  every  borough  in  England  and  Wales,  shall,  from  time 
to  time,  as  they  shall  see  fit,  respectively  make  tables  of  the  fees  which 
in  their  opinion  should  be  paid  to  the  Clerks  of  the  Peace,  to  the  Clerks 
of  Special  and  Petty  Sessions,  and  to  the  Clerks  of  the  Justices  of  the 
Peace  within  their  several  jurisdictions,  and  which  said  tables  respec- 
tively, being  signed  by  the  Chairman  of  every  such  Court  of  Quarter 
Sessions,  or  by  the  Mayor  or  other  Head  Officer  of  any  such  borough 
respectively,  shall  be  laid  before  Her  Majesty's  Principal  Secretary 
of  Slate;  and  it  shall  be  lawful  for  such  Secretary  of  State,  if  he 
thinks  fit,  to  alter  such  table  or  tables  of  fees,  and  to  subscribe  a  certificate 
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or  declaration  that  such  fees  are  proper  to  be  demanded  and  received  by 
the  several  Clerks  of  the  Peace,  Clerks  of  Special  Sessions  and  Petty 
Sessions,  and  the  Clerks  to  the  several  Justices  of  the  Peace  throughout 
England  and  Wales;  and  such  Secretary  of  State  shall  cause  copies  of 
such  table  or  set  of  tables  of  fees  to  be  transmitted  to  the  several  Clerks 
of  the  Peace  throughout  England  and  Wales,  to  be  by  them  distributed  to 
the  several  Clerks  of  Special  Sessions  and  Petty  Sessions,  and  to  the^  Clerks 
to  the  Justices  within  their  several  districts  respectively ;  and  if  after  such 
copy  shall  be  received  by  such  Clerk  or  Clerks  he  or  they  shall  demand  or 
receive  any  other  or  greater  fee  or  gratuity  for  any  business  or  act  transacted 
or  done  by  him  as  such  Clerk  than  such  as  is  h.ei  down  in  such  table  or  set 
of  tables,  he  shall  forfeit  for  every  such  demand  or  receipt  the  sum  of  twenty 
pounds,  to  be  recovered  by  action  of  debt  in  any  of  the  Superior  Courts 
of  Law  at  Westminster,  by  any  person  who  will  sue  for  the  same :  Pro- 
vided always,  that  until  such  table  or  set  of  tables  shall  be  framed  and 
confirmed  and  distributed  as  aforesaid  it  shall  be  lawful  for  such  Clerk  or 
Clerks  to  demand  and  receive  such  fees  as  they  are  now  by  any  rule  or 
regulation  of  a  Court  of  Quarter  Sessions  or  otherwise  authorized  to 
demand  and  receive.    (See  "  Fees,"  p.  115) 

XXXI.  Regulations  as  to  whom  penalties^  ^c,  to  be  paid, — Clerks  to 
keep  accounts  of  all  moneys  received^  ^<?.,  in  the  Form  in  Schedule  to  this 
Act  J  and  render  the  same  to  the  Justices  at  Sessions], — That  in  every 
warrant  of  distress  to  be  issued  as  aforesaid,  the  constable  or  other  person 
to  whom  the  same  shall  be  directed  shall  be  thereby  ordered  to  pay  the 
amount  of  the  sum  to  be  levied  thereunder  unto  the  Clerk  of  the  division 
in  which  the  Justice  or  Justices  issuing  such  warrant  shall  usually  act ; 
and  if  any  person  convicted  of  any  penalty,  or  ordered  by  a  Justice  or 
Justices  of  the  Peace  to  pay  any  sum  of  money,  shall  pay  the  same  to 
any  constable  or  other  person,  such  constable  or  other  person  shall  forth- 
with pay  the  same  to  such  Clerk ;  and  if  any  person  committed  to  prison 
upon  any  conviction  or  order  as  aforesaid  for  non-payment  of  any  penalty, 
or  of  any  sum  thereby  ordered  to  be  paid,  shall  desire  to  pay  the  same 
and  costs  before  the  expiration  of  the  time  for  which  he  shall  be  so  ordered 
to  be  imprisoned  by  the  warrant  for  his  commitment,  he  shall  pay  the 
same  to  the  gaoler  or  keeper  of  the  prison  in  which  he  shall  be  so  impri- 
soned, and  such  gaoler  or  keeper  shall  forthwith  pay  the  same  to  the  said 
Clerk  ;  and  all  sums  so  received  by  the  said  Clerk  shall  forthwith  be  paid 
by  him  to  the  party  or  parties  to  whom  the  same  respectively  are  to  be 
paid,  according  to  the  directions  of  the  §tatute  on  which  the  information 
or  complaint  in  that  behalf  shall  have  been  framed ;  and  if  such  Statute 
shall  contain  no  such  directions  for  the  payment  thereof  to  any  person  or 
persons,  then  such  Clerk  shall  pay  the  same  to  the  Treasurer  of  the 
county,  riding,  division,  liberty,  city,  borough,  or  place  for  which  such 
Justice  or  Justices  shall  have  acted,  and  for  which  such  Treasurer  shall 
g^ve  him  a  receipt  without  stamp  ;  and  every  such  Clerk,  and  every  such 
Gaoler  or  Keeper  of  a  prison,  shall  keep  a  true  and  exact  account  of  all 
unch  moneys  received  by  him,  of  whom  and  when  received,  and  to  whom 
and  when  paid,  in  the  Form  (T.)  in  the  Schedule  to  this  Act  annexed,  or 
to  the  like  effect,  and  shall,  once  in  every  month,  render  a  fair  copy  of 
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every  such  account  unto  the  Justices  who  shall  be  assembled  at  the  VeMy 
Sessions  for  the  division  in  which  such  Justice  or  Justices  aforesaid  shall 
usually  act,  to  be  holden  on  or  next  after  the  first  day  of  every  months 
under  the  penalty  of  forty  shillings,  to  be  recovered  by  distress  in  manner 
aforesaid ;  and  the  said  Clerk  shall  send  or  deliver  every  Return  so  made 
by  him  as  aforesaid  to  the  Clerk  of  the  Peace  for  the  county,  riding,  divi- 
sion, liberty,  city,  borough,  or  place  within  which  such  division  shall  be 
situate,  at  such  times  as  the  Court  of  Quarter  Sessions  for  the  same  shall 
order  in  that  behalf. 

XXXII.  Forms  in  Schedule  valid], — That  the  several  Forms  in  the 
Schedule  to  this  Act  contained,  or  Forms  to  the  like  effect,  shall  be  deemed 

food,  valid,  and  sufficient  in  law.     (The  adapted  Forms  will  be  found  in 
art  II.) 

XXXIII.  Metropolitan  Police  Magistrates  and  Stipendiary  Magis- 
trates in  other  places  may  act  alone, — Nothing  to  affect  powers^  &c,^ 
contained  in  10  O.  IV.,  c.  44,  2  (j&  3  Vict.,  cc.  47,  71,  and  3  d'  4  Vict., 
e.  84. 

XXXIV.  The  Lord  Mayor,  or  any  Alderman  of  London,  may  act 
alone. — Nothing  to  affect  powers,  ^c,  contained  m  2  (j^  3  Vict.,  c.  94. 

XXXV.  To  what  this  Act  shall  not  extend]. — That  nothing  in  this  Act 
shall  extend  or  be  construed  to  extend  to  any  warrant  or  order  for  the 
removal  of  any  poor  person  wbo  ia  or  shall  become  chargeable  to  any  parish, 
township,  or  place ;  nor  to  any  complaints  or  orders  made  with  respect  to 
lunatics,  or  the  expenses  incurred  for  the  lodging,  maintenance,  medicine, 
clothing,  or  care  of  any  lunatic  or  insane  person  ;  nor  to  any  information 
or  complaint  or  other  proceeding  under  or  by  virtue  of  any  of  the  Statutes 
relating  to  Her  Majesty's  Revenue  of  Excise  or  Customs,  Stamps,  Taxes, 
or  Post  Office ;  nor  shall  anything  in  this  Act  extend  or  be  construed  to 
extend  to  any  complaints,  orders,  or  warrants  in  matters  of  bastardy  made 
against  the  putative  father  of  any  bastard  child,  save  and  except  such  of 
the  provisions  aforesaid  as  relate  to  the  backing  of  warrants  for  compelling 
the  appearance  of  such  putative  father,  or  warrants  of  distress,  or  to  the 
levying  of  sums  ordered  to  be  paid,  or  to  the  imprisonment  of  a  de- 
fendant for  nonpayment  of  the  same ;  nor  shall  anything  in  this  Act 
extend  to  any  proceedings  under  the  Act»  of  Parliament  regulating  or 
otherwise  relating  to  the  labour  of  childrcjn  and  young  persons  in  mills  or 
factories.    (See  "  Distillers,*'  Note  (t),  p.  80). 

XXXVI.  After  commencement  of  this  Act  the  following  Statutes  and 
parts  of  Statutes  repealed: — 18  Eliz.,  c.  5,  s.  1,  in  part ;  31  Eliz.,  c,  5, 
s.  5,  in  part ;  27  O.  IL,  c.  20,  ss.  1,  2 ;  18  G.  IIL,  c.  19,  55.  1,  2,  3,  5  ; 
33  G.  IIL,  c.  55,  5.  3 ;  3  G.  IV.,  c.  23 ;  5  G.  IV.,  c.  18  ;  6^-7  W.  IV^ 
c.  114,  s.  2. 

XXXVII.  Act  to  extend  to  Berwick-upon-Tweed,  hut  not  to  Scotland, 
Ireland,  S^.,  except  as  to  backing  of  warrants  under  11  &  12  Vict.y 
c.  42. 

XXXVIII.  Commencement  of  Act. 

XXXIX.  Act  may  be  amended,  &c. 


JUSTICES. NO.  2.  211 

SUMMARY. 

(11  &  12  Vic,  c.  43). 

Summary  Convictions  and  Orders. 

I*  Preliminary  Observations.  II.  Of  the  Information  and  Com- 
plaint ;  —  THEIR  Requisites  and  Time  ;  Oaths  ;  Aiders  and 
Abettors.  III.  The  Process  to  issue  to  Defendants.  IV.  Of 
Compelling  Witnesses'  Attendance.  V.  The  Hearing  ;  Amend- 
ment of  Variance.  VI.  The  Adjudication.  VII.  Of  Convictions. 
VIII.  Of  Enforcing  Convictions  and  Orders  ;  Costs. 

§  I. — Preliminary  Observations, 

Duties  of  Magistrates  under  Summary  Jurisdiction  Act,  11  (J*  12  F/c, 
e.  43]. — We  have  considered  and  explained  the  duties  of  Magistrates  in 
the  exercise  of  their  ministerial  functions  under  the  first  of  Jervis's  Acts, 
11  &  12  Vic,  c.  42.  A  similar  course  will  now  be  attempted  in  regard 
to  11  &  12  Vic,  c.  43,  intituled  "i4n  Act  to  facilitate  the  performance  of 
the  duties  of  Justices  of  the  Peace  out  of  Sessions  within  England  and  Wales j 
with  respect  to  Summary  Convictions  and  Orders J^  These  duties  it  is 
the  professed  object  of  the  Statute  to  "  define  clearly  by  positive  enact- 
menV ;  and,  accordingly,  its  provisions  have,  for  the  most  part,  been 
framed  with  a  minuteness  and  particularity  that  will  only  require  attention 
in  the  perusal  to  be  fully  understood. 

Issue  of  Summons  or  Warrant'\, — The  first  three  sections  of  the  Act 
now  under  consideration  relate  to  the  issuing  of  summonses  or  warrants ; 
the  information  or  complaint  upon  which  they  are  to  issue ;  and  the  mode 
of  their  service  and  execution.  The  distinction  between  an  information 
and  a  complaint  is  thus  stated  by  Mr.  Oke : — "  An  information  is  the 
groundwork  of  a  charge  for  an  offence  or  act  punishable  summarily,  either 
by  fine  or  imprisonment ;  a  complaint  being  an  application  on  the  non- 
payment of  money,  or  for  the  doing  of  some  other  thing,  subjecting  the 
party  in  either  case  to  imprisonment  in  default.  An  information  is  tech- 
nically said  to  be  laid;  a  complaint,  to  be  made,  A  conviction  is  the 
affirmative  result  of  an  information  ;  an  order,  that  of  a  complaint.'^ 

§  II. — Op  the  Information  and  Complaint  ; — their  Requisites  and 

Time  ;  Oaths  ;  Aiders  and  Abettors. 

Taking  of  Informations'], — Informations  will  be  first  treated  of,  and  it 
B  recommeuded  that  these  be  always  taken  in  writing,  as  the  Statute 
evidently  contemplates,  although  it  does  not  expressly  require,  that  they 
thonld  be.  Some  offences  must^  by  the  particular  Statute,  be  charged  in 
writing,  (i)     The  information  need  not  be  on  oath  if  a  summons  only  is 


(i)  The  Act  does  not  require  the  information  to  be  in  writing ;  but  there  are 
lome  provisious  as  to  defects  in  substance  and  form  in  an  information,  (s.  1),  and 
Tiiiance  between  evidence  and  an  infonaation,  (s.  9),  which  could  only  refer  to  an 
kfonnation  in  writing.  These  provisions,  however,  would  probably  be  applicable 
«niy  in  ciised  where  the  information  is  required  to  be  in  writing.  On  the  other 
kuid,  it  is  to  be  observed  that  by  s.  8  it  is  expressly  enacted.  That  in  all  cases  of 
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issued  in  the  first  instance,  unless  some  particular  Act  requires  otherwise ; 
but,  if  a  warrant  be  issued  in  the  first  instance,  (as  it  may  be  by  s.  2), 
it  must  be  preceded  by  an  information  taken  on  oath,  (k)  which  oath  may 
be  administered  in  these  words  : — 

"  You,  C.  D.,  do  swear  that  the  contents  of  this  your  information  (or, 
complaintL  signed  by  you,  are  true  and  correct,  to  the  best  of  your  know- 
ledge and  belief.     So  help  you  God.'' 

It  would  be  well  for  the  Magistrate,  before  administering  the  oath,  to 
read  over  the  document  to  the  informant,  and  satisfy  himself  that  its  con* 
tents  are  properly  understood. 

The  information  must  be  limited  to  one  offence  only,  and  may  be  laid 
by  the  prosecutor  in  person,  or  by  his  Counsel  or  Attorney,  or  other  person 
authorized  in  that  behalf.  (S.  10).  This  latter  provision  cannot,  of  course, 
apply  to  cases  where  the  information  is  required  to  be  on  oath. 

Form  of  Oath\ — The  particular  form  or  ceremony  of  administering  an 
oath  is  quite  distinct  from  the  substance  of  the  oath  itself.  (1  Phil.  Ev. 
8,  9th  edit.)  The  form  of  oath,  under  which  God  is  invoked  as  a  witness, 
or  as  an  avenger  of  perjury,  is  to  be  accommodated  to  the  religious  per- 
suasion which  the  swearer  entertains  of  God, — it  being  vain  to  compel  a 
man  to  swear  by  a  God  in  whom  he  does  not  believe,  and  whom  he,  there- 
fore, does  not  reverence.  (Puffend.,  b.  4,  c.  2,  s.  4).  The  rule  of  our  law, 
therefore,  is,  that  witnesses  may  be  sworn  according  to  the  peculiar  cere- 
monies of  their  own  religion,  or  in  such  manner  as  they  may  consider 
binding  on  their  consciences.  By  the  Act  shortening  Acta  (16  Vic,  No. 
1,  s.  12)  it  is  enacted,  That  whenever  any  Court,  Judge,  Justice,  Officer, 
Commissioner,  Arbitrator,  or  other  person,  shall  be  authorized  by  law,  or 
by  consent  of  parties,  to  hear  and  determine  any  matter  or  thing,  such 
Court,  &c.,  shall  have  authority  to  receive  and  examine  evidence,  and  are 
hereby  empowered  to  administer  an  oath  or  to  take  an  affirmation  from 
all  such  witnesses  as  are  legally  called  before  them  respectively  ;  and,  by 
s.  13,  in  all  such  cases  any  false  oath  or  affirmation  is  punishable  as 
perjury. 

Where,  on  a  trial  for  high  treason,  one  of  the  witnesses  refused  to  be 
sworn  in  the  usual  manner,  but  put  his  hand  to  his  buttons,  and  in  reply 
to  a  question  whether  he  was  sworn,  stated  that  he  was  sworn  and  was 
under  oath,  it  was  held  sufficient.    (Love's  CasCy  5  How.  St.  Tr.,  113). 

oomplaintB  upon  which  an  order  for  the  payment  of  money  or  otherwise  is  founded, 
it  shall  not  be  necessary  that  such  complaiDt  shall  be  in  writing,  unless  it  shall  be 
required  to  be  so  by  some  particular  Statute  upon  which  such  complaint  shall  bo 
framed.  From  this  it  would  appear  to  be  the  opinion  of  the  franier  of  the  Act 
that  an  information  must  be  in  writing.  Mr.  Archbold,  however,  in  a  note  to  his 
edition  of  Jervis's  Act,  (p.  100,  3rd  ed.),  says  that  neither  the  information  nor  the 
complaint  need  be  in  writing ;  but  (p.  123)  he  adds,  **  In  cases  of  much  importance, 
or  where  any  complexity  or  difficultv  is  likely  to  arise,  the  Magistrates  will  do 
well  to  require  the  information  to  be  m  writing."  It  may  be  doubted  whether,  if 
the  expression  **  laying  the  information*'  does  not  imply  that  it  is  to  be  in  writing, 
a  Magistrate  would  have  authority  to  require  one  in  writing  in  cases  where  there 
is  no  statutory  provision  to  that  effect.    (Arnold's  Sum.  Conv.,  p.  16). 

(k)  The  words  of  the  Statute  (s.  10)  are, — "  oath  or  affirmation  of  the  informant, 
or  by  some  witness  or  witnesses  in  his  behalf.*' 
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Jews], — Jews  are  sworn  upon  tbe  Pentatencb,  with  their  heads  covered. 
(Omichund  v.  Barker ^  Willea,  543). 

Scotch  Witnesses], — A  Scotch  witness  has  been  allowed  to  be  sworn  by 
holding  up  the  hand,  without  touching  the  book,  or  kissing  it,  and  the 
form  of  the  oath  administered  was  :  ^^  You  swear  according  to  the  custom 
of  your  country  and  of  the  religion  you  profess,  that  the  evidence,  &c." 
(Mildrane's  Case,  Leach,  412  ;  Mee  v.  Reid,  Peake,  N.  P.  C,  23). 

Scotch  Covenanter], — The  following  is  also  given  as  the  form  of  a 
Scotch  Covenanter's  oath  : — **  I,  A.  B.,  do  swear  by  God  Himself,  as  I 
ehall  answer  to  Him  at  the  great  day  of  Judgment,  that  the  evidence  I 
ahall  give  to  the  Court,  touching  the  matter  in  question,  is  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  So  help  me  Gt>d."  (1  Leach, 
412,  n.) 

Chinese],  —  The  following  is  given  as  the  form  of  swearing  a  Chi- 
nese ;  (Roscoe'rt  Cr.  Evid.,  3rd  ed.,  p.  131)  : — On  entering  the  box,  the 
witness  immediately  knelt  down,  and  a  china  saucer  having  been  placed 
in  his  hand,  he  struck  it  against  the  brass  rail  in  front  of  the  box,  and 
broke  it.  The  Crier  of  the  Court  then,  by  direction  of  the  Interpreter, 
administered  the  oath  in  these  words,  which  were  translated  by  the  Inter- 
preter into  the  Chinese  language : — "  You  shall  tell  the  truth,  and  the 
w!iole  truth ;  the  saucer  is  cracked,  and  if  you  do  not  tell  the  truth,  your  soul 
will  be  cracked  like  the  saucer."  {Entrehman^s  case,  1  Carr,  &  M.,  248). 
Other  forms, — as  the  extinguishing  a  lighted  lucifer,  or  the  cutting  off  the 
head  of  a  cock, — are  used  in  this  Colony,  because  binding  on  the  con- 
sciences of  particular  tribes  of  the  Chinese. 

Deaf  and  Dumb  Persons,  and  all  Foreigners^  to  he  interpreted, — Inter- 
preterms  Oath], — Deaf  and  dumb  witnesses  or  complainants,  as  well  as  all 
others  who  do  not  speak  the  English  language,  should  be  sworn  through 
the  medium  of  another  person,  duly  qualified  to  interpret  them,  the  Inter- 
preter being  first  sworn  faithfully  to  interpret  the  witnesses,  in  something 
like  the  following  mode  : — "  You  shall  truly  and  faithfully  interpret  the 
evidence  and  all  other  matters  and  things  which  shall  now  be  given 
touching  the  present  charge,  and  the  (French,  or  as  the  case  may  he) 
language  into  the  English  language,  and  the  English  language  into  the 
(French,  &c.)  language,  according  to  the  best  of  your  skill  and  ability. 
So  help  you  God.'' 

Form  of  Information], — No  Forms  of  Information  are  given  by  the 
Act,  but  its  chief  features  may  be  mentioned: — (1)  The  name  and  addi- 
tion of  the  informant  or  iomplainant;  (2)  The  date  of  preferring  it; 
(3)  The  place  of  preferring  it;  (4)  The  name  and  s^le  of  the  Justice; 
(5)  The  offender's  name  and  addition ;  (6)  The  nature  or  description  of 
the  offence ;  (7)  The  time  and  place  where  the  offence  was  committed. 

By  whom  the  Complaint,  &c,,  should  be  made], — In  general,  the  party 
injured  should,  in  person,  go  before  the  Magistrate;  but  the  complaint 
may  be  laid  by  the  Counsel  or  Attorney,  or  any  person  authorized  by  the 
informant ;  even  for  cases  of  common  assault,  where  the  Statute  prescribes 
that  the  complaint  is  to  be  made  by  the  party  aggrieved,  it  has  been  held, 
that  under  particular  circumstances,  the  information  might  be  laid  by 
another  person  :  as  in  the  case  of  an  assault  upon  an  idiot,  or  a  child  of 
tender  years. 
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When  Summary  Proceedings  may  he  taken  against  a  defendant  not  pre^ 
sent], — It  is  said  that  a  sumraary  proceeding  can  only  be  instituted 
against  a  person  who  is  actually  present,  and  committing  or  aiding  in 
committing  the  offence ;  but  this  nile  admits  of  many  exceptions.  In 
some  cases,  a  man  may  be  brought  within  a  penal  statute  by  the  acts  of 
hia  agents  or  servants.  The  employment  of  an  agent  in  the  defendant's 
usual  course  of  business  is  sufficient  evidence  in  such  ca^es,  whence  the 
Magistrates  may  presume  that  such  an  agent  was  authorized  to  do  the 
prohibited  act  with  which  the  principal  is  charged.   (Paley,  60). 

Married  Women]. — Married  women,  if  they  have  committed  an  offence 
without  the  coercion  of  the  husband,  actual  or  implied,  are  equally  liable 
to  be  convicted  and  punished.  (Paley,  59,  60).  They  may  be  prosecuted 
for  penalties  in  respect  of  any  injuries  committed  by  them,  and  for  all 
trespasses  and  wrongful  acts  of  which  they  may  be  guilty,  if  unconnected 
with  contracts,  A  husband  and  wife  may  be  convicted  jointly^  and 
punished  for  a.  joint  offence. 

Infants], — Infants  above  the  age  of  seven  years  may  be  prosecuted  in 
respect  of  any  injuries  committed  by  them,  and,  generally,  for  all  wrongful 
acts  of  which  they  may  be  guilty.  It  has  been  doubted,  whether  a  minor 
is  competent  to  enter  into  a  contract  of  sen^ice ;  but  the  prevailing  opinion 
is  (ft.  V.  Lordf  17  L.  J.  M.  C,  181)  strongly  in  favor  of  their  power  to 
do  so,  and  consequently  of  the  jurisdiction  of  the  Magistrates  in  case 
of  their  misbehaviour,  if  the  contract  is  not  deficient  in  mutuality. 

Joint  Offenders], — The  prosecutor  may  prosecute  all  or  any  of  the 
parties,  and  the  omission  of  a  particeps  criminis  cannot  be  taken  advan* 
tage  of  by  the  defendant ;  after  conviction,  however,  of  some  of  several 
offenders  for  a  joint  offence,  the  parties  omitted  cannot  be  proceeded 
against;  but  it  is  otherwise  as  to  offences  which  are  in  their  nature 
several. 

Several  Offenders]. — It  has  been  doubted  whether  several  offenders 
can  be  joined  in  the  same  information,  who  have  taken  part  in  committing 
the  same  offence  at  the  same  time  and  place,  whether  the  offence  is  in  its 
nature  joint  or  several ;  because  the  10th  section  requires  that  the  infor- 
mation shall  be  for  one  offence  only,  and  the  Forms  in  the  Schedule 
appear  to  contemplate  a  single  offender.  The  10th  section  was  evidently 
designed  to  prevent  the  joinder  of  several  offences  in  different  counts,  but 
the  Statute  does  not  refer  to  offenders.  (Arch.,  126).  Mr.  Archbold's 
opinion  is,  that  where  two  or  more  are  jointly  charged  with  an  offence, 
it  is  but  one  offence  within  the  meaning  of  the  section.  In  re  ClcCy 
(21  L.J.  M.  C,  112),  where  separate  convictions  were  drawn  up  upon  a 
joint  information,  the  Court  refused  to  order  the  Justices  to  alter  the  con- 
viction by  making  it  a  joint  one. 

Offences  on  the  same  or  different  days], — If  distinct  and  complete  acts 
are  committed  on  different  days,  the  offences  are  distinct,  and  subject  to 
separate  penalties,  fR,  v.  Matthews^  10  Mod.,  27) ;  but  this  is  doubtful 
upon  a  repetition  of  similar  acts  in  pursuance  of  one  object  on  the  same 
day.  No  general  rule  can  be  laid  down ;  each  case  depends  on  the  nature 
of  the  particular  offence,  and  the  words  of  the  particular  Statute.  fCrepps 
V.  Durden,  1  Smith's  L.  C. ;  and  Paley,  219). 

Accessory  may  be  joined  with  the  JPrincipal], — Where  one  is  charged 
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«8  principal,  and  another  as  aiding,  abetting,  connselling,  or  procming 
him  to  commit  the  offence,  they  may  be  jointly  charged  in  the  same  infor- 
mation ;  for  procurers,  &c.,  in  all  offences  less  than  felony,  are  deemed,  in 
law,  principals ;  and  the  offence  of  the  person  who  actually  committed  the 
offence,  and  that  of  the  person  who  counselled  or  procured  him  to  do  it,  or 
aided  him  in  doing  it,  may  fairly  be  deemed  but  one  offence. 

Amendment'], — The  information  should  be  as  extensive  in  the  statement 
of  the  offence  as  the  apparent  facts  of  the  case,  on  their  ex  parte  descrip- 
tion, will  warrant ;  because  the  informant  should  not,  at  the  hearing,  go 
MO  far  beyond  the  terms  of  the  charge,  as  comprised  in  the  information,  as 
to  constitute  a  variance  between  his  case  and  that  laid  in  the  information. 
At  the  same  time,  it  is  well  that  the  Magistrates  should  avail  themselves 
of  the  very  ample  powers  of  amendment  given  them  by  the  Statute,  and 
not  allow  themselves  to  countenance  technical  objections,  based  on  variance, 
misnomer,  misdescription,  and  the  like.  The  words  of  the  Statute  are  very 
comprehensive,  and,  in  the  highest  degree,  consistent  with  common  sense : 
— "  No  objection  shall  be  taken  or  allowed  to  any  information,  complaint, 
or  summons,  and  the  evidence  adduced  on  the  part  of  the  informant  or 
complainant  at  the  hearing  of  such  information  or  complaint  as  hereinafter 
mentioned ;  but,  if  any  such  variance  shall  appear  to  the  Justice  or  Jus- 
tices present  and  acting  at  such  hearing  to  be  such  that  the  party  so  sum- 
moned and  appearing  had  beou  thereby  deceived  or  misled,  such  Justice, 
&c.,  upon  such  terms  as  he  or  they  shall  think  fit,  may  adjourn  the  hearing 
to  some  future  day.  (8.  1). 

It  would  seem,  therefore,  that  the  discretion  given  by  this  section  can- 
not be  exercised  in  any  ex  parte  proceedings ;  but  see  ss.  3  and  9,  and 
in/ra,  §  V.,  "  The  Hearing ;  Amendment  of  Variance.*'  In  a  very  recent 
case,  f Martin  v.  Pridgeon,  28  L.  J.  M.  C,  179),  a  conviction  was  quashed 
where  the  summons  was  for  being  drunk  and  riotous,  under  a  Local  Police 
Statute,  (10  &  11  V^ic,  c.  89,  s.  29),  and  the  conviction  was  for  being 
drunk  (under  21  Jac.  I.,  c  7) ;  such  a  variance  being  held  not  to  be  within 
the  meaning  of  s.  1.  (l) 

It  may  be  added  that,  by  s.  14,  on  the  dismissal  of  the  information  or 
complaint,  the  Magistrate  may  grant  a  certificate  thereof,  which  is  a  bar 
to  any  subsequent  information  or  complaint  for  the  "  same  matters  against 
the  same  party  ;" — but,  if  the  complaint  is  different  to  the  charge,  of  what 


(l)  The  following  is  the  report  of  this  case  in  the  Jurist : — Martin  was  siun- 
moned  for  that  ho  the  said  John  Martin,  in  the  public  street  at  Torguay,  within 
the  district  of  Tormoham,  *'  was  drunk  and  guilty  of  riotous  behaviour  contrary 
to  the  Statute/'  an  offence  punishable  under  the  Towns  Police  Clauses  Act,  1847, 
(10  &  11  Vic,  c.  89,  s.  29).  The  Justices  convicted  him  of  drunkenness  under 
21  Jac.  1,  c.  7,  s.  3.  The  conviction  was  held  to  be  bad,  and  the  variance  not 
within  9.  1  of  11  &  12  Vic,  c.  43.  Lord  Campbell,  C.  J. :— "  If  the  appellant  had 
only  been  convicted  of  part  of  that  with  which  he  was  charged  in  the  summons, 
the  conviction  might  have  stood ;  but  this  conviction  is  under  a  different  Statute." 
Crompton,  J. : — "  A  party  cannot  be  attacked  under  one  Statute,  and  convicted 
under  another.  In  this  case  the  summons  was  good,  and  this  is  not  a  variance 
between  the  time  and  place  mentioned  in  the  summons  and  the  evidence.  The 
BTimmons  is  for  a  kind  of  joint  offence,  and  the  Justices  convicted  the  party  of  an- 
other offence,  punishable  in  another  and  a  different  way.  The  proper  course  was 
to  take  out  another  summons.   (5  Jur.  N.  S.,  894). 
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use  is  the  certificate  ?    It  will,  in  such  case,  require  evidence  to  show  what 
was  in  fact  the  charge  upon  which  the  certificate  operated. 

TVme]. — As  to  the  time,  the  exact  day  is  not  material  in  any  case,  pro- 
vided it  he  within  the  time  limited  by  the  Statute,  Some  Acts  require 
that  the  conviction  should  take  place  within  three  calendar  months  from 
the  time  of  the  commission  of  the  offence.  Where  this  is  the  case, 
although  the  conviction  be  delayed  beyond  the  prescribed  time  in  con- 
sequence of  an  adjournment  at  the  request  of  the  defendant,  it  will,  never- 
theless, be  held  invalid.  [R.  v.  Tolley^  3  East,  467).  Where  no  time  is 
prescribed  for  laying  an  infonnation  or  complaint,  s.  11  provides  that  in  all 
cases  ^^  such  complaint  shall  be  made,  and  such  information  shall  be  laid, 
within  six  calendar  months  from  the  time  when  the  matter  of  such  com- 
plaint or  information  respectively  arose."  If  the  word  "month"  is 
mentioned  in  a  Statute,  it  is  now,  since  1 6  Vic,  No.  1,  s.  6,  "  to  mean 
calendar  month,  unless  words  are  added,  showing  lunar  month  to  be 
intended." 

PUice]. — The  importance  of  stating  the  place  where  the  offence  was 
committed  is  obvious ;  for,  otherwise,  it  would  not  appear  whether  the 
Magistrate  had  any  cognizance  over  it.  The  mere  mention  of  the  Colony 
in  the  margin  will  not  supply  the  absence  of  this  allegation ;  for  such 
mention  is  only  to  indicate  where  the  conviction  is  made,  not  where  the 
offence  was  perpetrated.  If  the  place  has  been  once  named,  however,  in 
the  body  of  the  conviction  or  information,  it  may  be  referred  to  by  saying 
"  in  the  Colony  aforesaidJ^ 

Quantity  and  Value], — 'Where  quantity  and  value  are  necessary  parts 
of  the  case,  as  where  they  are  the  measure  of  compensation,  the  infor- 
mation should  specify  them  as  accurately  as  possible.  In  some  cases, 
also,  the  jurisdiction  of  the  Magistrates  to  convict  depends  on  the  amount 
of  damage.  {Charter  v.  Graeme^  18  L.  J.  M.  C,  73). 

Title  of  the  Statute  need  not  he  set  Qut\ — It  is  sometimes  usual  in  an 
information  under  a  particular  Statute,  to  set  out  its  title^  or  otherwise 
describe  it,  and  then  to  aver  that  the  offence  is  contrary  to  its  provisions ; 
but  this  mode  of  naming  the  Statute  is  not  necessary,  although  it  is  proper 
to  conclude  the  information  with  the  general  averment  of  contra  formam 
Statuti, 

The  information  or  conviction  should  contain  an  exact  description  of 
the  offence,  that  the  defendant  may  know  the  charge  he  has  to  answer ;  it 
should  contain  every  ingredient  required  by  the  Statute  to  constitute  the 
offence ;  for  nothing  should  be  left  to  intendment,  or  inference,  or  argu- 
ment, for  helping  out  the  description.  A  direct  and  positive  charge  must 
be  stated  against  the  defendant ;  a  mere  statement  of  facts  amounting  to 
a  presumption  of  guilt  is  not  sufficient.  Where  the  gist  of  the  offence  is 
guilty  knoivledgej  it  must  be  expressly  alleged.  The  information  should 
not  state  the  legal  result  of  facts,  but  the  facts  themselves,  in  order  that 
the  Court  may  judge  whether  or  not  they  amount  to  the  legal  offence,  as 
where  a  conviction  under  the  Swearing  Act  omitted  to  set  forth  the  oaths 
and  curses. 

Though,  in  general,  it  may  be  sufficient  to  state  the  offence  in  the  words 
of  the  Statute,  yet  this  is  not  always  safe ;  for  where  the  words  of  the 
Statute  arc  general,  as  where  it  states  merely  the  legal  effect,  it  will  still 
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be  necessary  to  specify  the  facts  coDstituting  the  offence.  (R.  ▼.  Jarvi^y 
1  East,  643  ;  Paley,  160;  and  cases  cited  by  Oke,  67). 

Words  of  the  Statute  should  he  followed], — Where  the  Statute  under 
which  the  information  is  laid,  in  describing  the  offence,  contains  the  words 
"  maliciously,"  "  wilfully,"  '*  knowingly,"  "  unlawfully,"  and  so  on,  it 
should  be  averred  in  the  information  that  the  defendant  committed  the 
offence  '*  maliciously,"  &c.,  as  the  case  may  be ;  and  if  there  be  any 
exemption  or  exception  in  the  clause  under  which  the  offfence  is  charged^ 
and  which  must  necessarily  be  read  as  a  part  thereof,  such  exemption  and 
exception  must  be  negatived  as  applicable  to  the  defendant ;  but  matters  of 
excuse,  given  by  other  distinct  clauses  or  provisoes,  need  not  be  specifically 
set  out  or  negatived.    See  Steel  v.  Smith,  1  B.  &  Aid.,  94, 

Where  the  case  would  admit  of  some  excuse,  for  want  of  which  there 
would  be  no  legal  offence,  as  in  the  case  of  a  servant  proceeded  against 
for  absenting  himself  from  his  master's  service,  there  must  be  an  allegation 
in  the  information  and  subsequent  proceedings,  that  the  absence  complained 
of  was  without  leave  and  lawful  excuse,  though  the  Statute  (4  G.  IV.,  c. 
34)  contained  no  such  qualification,  but  made  the  servant  liable  to  impri- 
sonment for  merely  absenting  himself.  {In  re  Turnery  9  Q.  B.,  80 ;  see^ 
post,  §  VII.,  "  Of  Convictions ; "  re  Geswood,  28  L.  J.  M.  C,  35). 

Written  Instrument], — When  a  written  instrument  is  referred  to,  it 
should  be  stated  accurately.  (R.  v.  Powell,  2  E.  P.  C,  276). 

To  the  above  may  be  added,  that  uncertainty  and  ambiguity,  (such  as 
stating  an  offence  in  the  alternative),  must  be  avoided. 

Where  a  second  or  subsequent  offence], — If  the  information  is  for  a 
second  or  subsequent  offence,  for  which  a  higher  fine  or  greater  imprison- 
ment can  be  adjudged,  it  must  be  averred  in  the  information  and  other 
proceedings,  that  the  defendant  has  been  previously  convicted,  with  dates,, 
&o.     But  see  Note  to  Form  No.  4  of  Summary  Conviction,  post,  Part  II, 

Practical  Hints']. — The  infornjation  is  usually  drawn  up  by  the  Magis- 
trate's Clerk,  on  application  at  his  office,  together  with  the  summons  or 
warrant,  which  is  generally  made  returnable  at  the  next  Petty  Sessions. 
It  may,  however,  (as  we  said  before),  be  made  or  laid  by  the  complainant 
or  informant  in  person,  or  by  his  Counsel  or  Attorney,  or  other  person 
authorized  in  his  behalf. 

When  prepared,  the  information,  with  the  summons  or  warrant,  (as  the 
c^ase  may  be),  are  taken  to  a  Justice  of  the  district,  and  the  information 
being  signed  by  the  informant,  and,  if  necessary,  sworn  also,  in  the  pre- 
sence of  the  Justice,  he  affixes  his  signature  to  both  documents ;  and 
directing  the  summons  or  warrant  to  be  delivered  to  the  constable  for 
service,  he  retains  the  information  to  be  filed  by  the  Clerk,  and  produced 
regularly  at  the  ensuing  Petty  Sessions,  or  time  appointed  for  the 
hearing. 

The  particularity  with  which  the  above  ingredients  should  be  stated, 
may  be  illustrated  by  a  supposed  case  under  the  Malicious  Injuries'  Act, 
7  &  8  G.  IV.,  c.  30.  Sect.  24  of  this  Act  makes  penal  the  wilful  or 
malicious  commission  of  any  damage,  injury,  or  spoil,  to  or  upon  any  real 
or  personal  property  whatsoever,  either  of  a  public  or  private  nature,  for 
which  no  remedy  or  punishment  is  by  the  same  Act  provided.  Let  \t  be 
supposed  that  A.  B.  has  wantonly  or  maliciously  broken  the  windows  of  a 
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building  belongiag  to  C.  D. ;   the  information  of  the  latter  should  be  thus 
stated : — 

Inforvsation  under  Malicious  Injuries*^  Act,  (7  ^  8  (?,  IV^  c.  30,  t,  24). 

Now  South  Wales) 

To  wit.  /      The  information  of  C.  D.,  of  ,  in  the  Colony 

of  New  South  Wales,  labourer,  taken  upon  oath  before  me,  the  under- 
signed, one  of  Her  Majesty's  Justice  of  the  Peace  in  and  for  the  said 
Colony  *of  New  South  Wales,  at  ,  in  the  said  Colony,  this 

day  of  ,  in  the  year  of  our  Lord  ,  who 

saith  that  A.  B.,  of  ,  in  the  said  Colony  of  New  South  Wales, 

labourer,  within  the  space  of  three  calendar  months  last  vast,,  to  wit,  on  the 
day  of  last,  at  ,  in  the  Colony  afore- 

said, did  wilfully  (or,  maliciously^ — ErrnER  will  do)  commit  damage,  injury, 
and  spoil  to  and  upon  a  certain  window,  the  property  of  the  said  C.  D.,  the 
said  informant  then  and  there  being,  by  then  and  there  breaking  two  panos^ 
of  glass  therein,  and  the  wood  (or,  lead-work)  thereof,  and  thereby  doing 
injury  to  the  said  C.  D.  to  the  amount  of  Jive  shillings^  contrary  to  the  form  of 
the  Statute  in  such  case  made  and  proyided. 

CD. 
Taken  and  sworn  before  me,  the  day  and  year  first  above 

written.  J.  8. 

The  above  information  is  required  to  be  on  oath  by  the  Statute,  and  to 
be  laid  within  three  calendar  months  from  the  time  of  the  offence.  It  is 
also  requisite  that  some  actual  damage^  however  small  in  amount,  should 
be  alleged.  [Butler  v.  Turly^  M.  &  M.,  54). 

Statement  of  the  Offence'], — The  most  material  part  to  be  considered,  as 
we  have  seen,  in  convictions  and  informations,  is  the  statement  of  the  offence. 
Nothing,  at  first  sight,  seems  so  easy  and  plain  a  matter ;  whereas,  it 
often  turns  out  to  be  a  very  difficult  one.  In  many  cases,  indeed,  the 
skill  of  a  special  pleader  would  not  be  unworthily  employed  in  filling  up 
that  apparently  simple  blank,  supplied  by  the  words  "^^re  state  the 
offenceJ^  It  is  of  great  importance  that  Magistrates  should  be  particu- 
larly careful  in  seeing  that  any  conviction  or  information  to  which  they 
append  their  signature,  contains  a  legal  definition  of  the  offence  charged. 
No  doubt,  they  must  frequently  depend  on  the  Clerk  of  the  Bench,  or  the 
Attorney  employed  by  the  prosecutor,  in  this  and  otber  matters  where 
their  summary  jurisdiction  is  invoked ;  but  as,  in  some  cases,  they  may 
become  personally  responsible  for  the  results  of  an  error,  they  will  do 
well  to  render  themselves,  as  far  as  their  time  and  abilities  will  allow, 
independent  of  the  judgment  or  dictation  of  either  official  or  professional 
agency.  See  further  on  this  subject,  where  some  cases  are  collected, 
§  VII.,  "  Of  Convictions." 

Upon  this  subject  may  be  mentioned  [R,  v.  Constable^  7  D.  &  R^  663) 
the  case  of  a  Magistrate  who  was  found  guilty  of  a  misdemeanor,  for 
having  committed  a  person  under  the  Vagrant  Act  without  having  exa- 
mined the  witnesses  on  oath,  or  seen  the  accused,  before  the  commitment 
was  signed.  In  a  more  recent  case,  (Caudle  v.  Seymour^  1  Q.  B.,  889),  the 
Magistrate  went  with  his  Clerk  to  the  complainant's  residence  to  take  an 
information,  but  signed  it  without  seeing  the  informant,  the  deposition 
being  taken  and  the  oath  administered  by  his  Clerk.  In  reference  to  this 
proceeding,  the  Judges  of  the  Court  of  Queen's  Bench  expressed  strong 
disapprobation,  and  held,  that  such  irregularity  deprived  the  Magistrate 
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of  any  statutable  protection  in  an  action  against  him  for  false  imprison- 
ment. "  A  Magistrate,''  said  Patteson,  J.,  "  ought  to  examine  the  witness 
himself:  he  ought  not  to  commit  this  part  of  his  duty  to  his  Clerk." — 
"  I  am  glad,"  said  Coleridge,  J.,  "to  have  an  opportunity  of  stating  my 
opinion  on  this  point,  because  it  is  a  common  practice  to  take  depositions 
in  a  manner  like  that  which  was  here  described.  The  taking  of  affidavits 
in  this  Court  is  quite  different ;  the  act  is  purely  ministerial ;  the  party 
says  what  he  plea.9es,  and  the  effect  of  it  comes  to  be  considered  by  the 
Court  afterwards.  But  a  Magistrate  taking  depositions  has  a  discretion 
to  exercise  :  he  is  to  examine  the  witness,  hear  his  answers,  and  judge  of 
the  manner  in  which  they  are  given.  If  ho  docs  not,  how  is  he  in  a  con- 
dition, supposing  the  charge  were  felony,  to  decide  whether  or  not  bail 
shall  be  taken?" 

To  revert  to  the  requisites  of  informations  and  convictions :  it  is  not 
easy  to  furnish  an  unerring  guide  to  any  particular  case  ;  but  the  following 
passage  from  Paley  will  suffice  to  give  some  general  idea  of  what  they 
should  contain, — (Paley  on  Convictions,  3rd  edit.,  p.  67) : — "  The  general 
qualities  of  a  conviction,  in  substance,  are,  first,  that  it  be  full  and  correct ; 
and,  secondly,  as  the  whole  jurisdiction  in  summary  proceedings  is  founded 
upon,  and  solely  derived  from,  special  Acts  of  Parliament,  it  is  funda- 
mentally required,  in  a  conviction  for  any  offence,  that  the  directions  of 
the  particular  Statute  relative  to  that  offence  should  appear  upon  the  face 
of  it  to  have  been  substantially  complied  with,  both  as  to  what  regards 
the  subject-matter  of  the  oft'ence  being  clearly  brought  within  the  meaning 
of  the  Act,  and  also  the  method  of  proceeding  and  final  judgment.  And 
if  the  charge  falls  short  of  the  necessary  legal  description  of  the  offence, 
the  omission  is  not  cured  by  any  allegations  of  its  being  done  unlawfullyy 
OT  fraudulently^  or  the  like  ;  or  by  stating  that  it  was  against  the  form  of 
the  Statute ;  for  the  allegation  is  no  more  than  a  legal  inference,  which 
must  be  supported  by  the  premises." 

By  the  29th  section  of  the  Act  under  consideration,  one  Justice  may, 
in  all  caseS;  receive  an  information,  and  grant  a  warrant  or  summons ;  but 
the  conviction  must  be  before  one  or  two,  according  to  the  particular  Act 
by  which  the  offence  is  created.  In  the  case  supposed  in  the  information 
above  given,  one  Justice  alone  may  convict. 

Aider  and  Abettor  may  he  informed  against^ — The  offence  therein 
stated  has  been  alleged  as  committed  by  one  person  only  ;  but  the  infor- 
mation might  have  included  also  any  person  who  was  aiding  and  abetting 
A.  B.  in  breaking  the  windows  of  C.  D.  The  5th  section  of  the  Act — (in 
speaking  of  the  Act  now  under  consideration,  is  always  intended  Jerris's, 
viz.,  11  &  12  Vic,  c.  43) — has  introduced,  in  the  words  of  Mr,  Saunders, 
**  a  novelty  into  the  summary  jurisdiction  of  justice,  and  creates  for  their 
adjudication  a  large  body  of  offences  not  heretofore  cognizant  by  any  tri- 
bunal. By  this  enactment,  every  person  who  shall  aid,  abet,  counsel,  or 
procure  the  commission  of  any  offence  punishable  on  summary  conviction, 
may  thereby  subject  himself  to  the  same  punishment.  Thus,  a  man  who 
is  a  party  to  the  drunkenness  of  another,  may  be  convicted  as  an  aider ; 
BO  by  encouraging  another  to  profane  swearing,  and  in  all  the  other  cases, 
^reat  and  small,  in  which  a  Justice  can  summarily  convict." 

In  the  recent  case,  ex  parte  Smith,  (27  L.  J.  M,  C,  186),  it  was  held, 
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tbat  this  flection  provides  for  tbe  punishments  of  persons  who  aid  and  abet 
the  commission  of  offences  punishable  summarily,  and  is  not  limited  to 
those  cases  where  ^^  a  conviction  "  (strictly  speaking)  takes  place  ;  it  was 
further  decided  that  aiding  and  abetting,  and  counselling  or  procuring, 
are  not  in  all  cases  different  offenccH,  but  that  they  were  offences  ''  which 
may  have  been  committed  in  one  and  the  same  act  or  conduct,  and  on  the 
same  occasion." 

If,  therefore,  a  second  person,  who  shall  be  called  £.  F.,  was  assisting 
or  aiding  A,  B,  in  breaking  the  windows  of  C.  D., — as,  for  instance,  hand- 
ing him  up  stones  to  throw,  or  watching  that  no  one  approached,  he  might 
have  been  included  in  the  same  information,  and  would  be  chargeable  with 
the  same  offence,  or  that  laid  against  A.  B.  A  few  words  would  suffice, 
adding,  after  the  conclusion  of  the  offence  laid  against  A.  B.,  the  following 
sentence : — 

"  And  that  E.  F,,  of,  &c.,  was  then  and  there  present,  wilfully  aiding 
and  abetting  the  said  A.  B.  to  do  and  commit  the  said  offence,  contrary  to 
the  form  of  the  Statute  in  such  case  made  and  provided.' ' 

Complaints],  —  With  reference  to  complaints,  as  distinguished  from 
informations,  the  following  observations  from  Oke's  Magisterial  8ynopsia 
will  be  sufficient,  after  what  has  been  said  respecting  informations  : — 

'^  By  a  complaint  is  meant,  a  complaint  upon  which  a  Justice  is  or  shall  bo 
authorized  by  law  to  make  any  order  for  the  payment  of  money  or  other- 
wise, (ss.  1,  8,  &  10),  and  these  words,  ^or  otherwise,*  seem  to  apply  to 
cases  where  the  order  is  for  the  doing  of  some  other  act  than  paying 
money,  on  disobedience  of  which,  imprisonment  follows.    See  s.  24. 

'^  What  has  been  before  said  in  regard  to  informations,  as  to  the  time  of 
making  the  complaint, — by  whom  to  be  made, — when  to  be  on  oath, 
will  equally  apply  to  the  complaints,  except,  as  no  warrant  in  the  first 
instance  can  be  granted  on  a  complaint,  that  part  as  to  the  oath  will  bo 
inapplicable. 

^^  Section  8  expressly  enacts  that  it  shall  not  be  necessary  that  such 
complaint  shall  be  in  writing,  unless  it  shall  be  required  to  be  so  by  some 
particular  Act  of  Parliament  upon  which  such  complaint  shall  be  framed ; 
but,  nevertheless,  it  would  be  advisable  to  have  every  complaint  in 
writing. 

<^  The  same  particularity  as  to  facts  is  required  as  on  an  information  in 
writing,  and  it  must  contain  one  matter  of  complaint  only.  (S.  10). 

"  It  will  be  observed  by  the  1st  section,  that  no  objection  shall  be  taken 
or  allowed  for  any  alleged  defect  in  the  complaint,  in  substance  or  in  form, 
or  for  any  variance  between  it  and  the  evidence ;  but  as  a  complaint  is 
recited  verbatim  in  the  order  and  subsequent  proceedings,  it  is  unlike  an 
information,  and,  as  it  cannot  be  amended,  it  requires  more  particularity  in 
its  preparation  than  an  information  now  does.  Sect.  9  does  not  apply  to 
complaints." 

§  III. — ^The  Process  to  issue  to  Defendants. 

When  the  information  has  been  laid,  the  Justice  may,  under  the  Ist 
and  2nd  sections,  grant  a  summons,  and,  on  disobedience  to  such  summons, 
a  warrant ;  or  he  may,  in  the  first  instance,  if  he  think  fit,  issue  a  war^ 
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rant.     In  either  case,  however,  the  information  must  be  substantiated  on 
oath  previous  to  the  issue  of  a  warrant,  (m) 

In  the  catie  supposed,  under  the  Malicious  Injuries'  Act,  the  Statute 
having  required  the  information  to  be  on  oath,  no  such  substantiation 
would  be  necessary  ;  but  in  cases  where  the  information  has  been  received 
without  oath,  no  warrant  can  legally  issue,  either  in  the  first  instance  or 
after  service  of  summons,  until  the  information  has  been  verified  by  oath. 
This  can  be  done  where  a  warrant  is,  in  the  first  instance,  intended  to  be 
granted,  by  a  memorandum  in  the  following  terms,  at  the  foot  or  on  the 
back  of  the  information  : — 

The  matter  of  the  above  (or,  if  endorsed  on  the  back,  ike  within)  information  is 
now  substantiated  before  me,  the  said  Justice,  by  oath  of  the  above-named  (or, 
within-named)  C.  D.  (or,  as  the  offence,  by  s.  10,  need  not  be  sworn  to  by  the  infor- 
mant himself,  L»  M,)  of  in  the  said  Colony  of  (farmer). 
Signature  of  the  party  swearing  to  the  offence — 0.  D.  (or,  L.  M.) 
Taken  and  sworn  before  me,  the  day  and  the  year  and  at  the  place  above- 
mentioned.  J.  S. 

If  a  warrant  be  not  granted  in  the  first  instance,  but  on  proof  of  service 
a  reasonable  time  before  the  time  appointed,  and  disobedience  of  the  sum- 
mons, the  following  entry  may  be  endorsed  on  the  information :— - 

New  South  Wales  1 

To  wit.  J      The  matter  of  the  within  information  was  on  this 

day  of  ,  18      ,  substantiated  before  me,  the  within- 

mentioned  Jnstice,  (or,  the  undersigned^  one  of  Uer  Majesty's  Justices  of  the 
Peace  in  and  for  the^  <j*c.),  at  ,  in  the  said  Colony,  by  the  oath 

of  the  within-named  C.  D.  (or,  L,  M.)  of,  &c.,  in  the  said  Colony,  farmer. 

0.  D.  (or  L.  M,) 
Before  me,  J.  S. 

Summons]. — In  all  cases  where  the  Justices  have  not  the  power,  or 
where  it  would  be  inexpedient,  to  issue  a  warrant  to  apprehend  the  defen* 
dant,  the  proper  mode  of  procuring  his  appearance  is  by  summons^ 
directed  to  defendant  personally.  (Sch.  A).  Under  some  old  Statutes  a 
particular  form  of  summons  is  prescribed ;  in  such  case,  such  form  is  to  be 
preferred.    (Nichols,  p.  73). 

The  summons  ought  to  contain  a  full  statement,  by  way  of  recital,  of 
the  matter  of  the  complaint,  in  order  that  the  defendant  may  be  apprised^ 
as  soon  as  possible,  of  the  nature  of  the  charges  against  him,  and  may  be 
enabled  to  prepare  his  defence. 

(m)  In  cases  of  petty  larceny,  it  is  proper  to  issue  a  warrant  rather  than  a  sum* 
mons  in  the  first  instance,  because  the  offence  is  in  the  nature  of  9,  felony,  and,  in 
the  eye  of  the  law,  much  more  serious  than  other  offences  punishable  by  summary 
conviction.  Where,  however,  the  offence  is  not  in  the  nature  of  felony,  and 
there  are  no  circumstances  connected  with  the  defendant  which  would  lead  the 
.Justice  to  anticipate  any  evasion  of  the  process,  it  is  more  proper  to  issue  a  sum* 
mons  ;  and,  if  the  defendant  should  happen  to  be  in  a  respectable  situation  of  life, 
the  propriety  of  issuing  a  summons  in  preference  to  a  warrant  is  more  distinctly 
obvious. 

Upon  those  informations  where  warrants  are  issued  in  the  first  instance  for  the 
apprehension  of  parties,  more  caution  is  manifestly  necessary  than  in  the  case  of 
a  summons,  inasmuch  as  any  defect  or  error  in  the  proceedings  would  enable  a 
defendant  who  should  be  taken  into  custody,  to  maintain  an  action  for  falso 
imprisonment. 
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The  Bummons  should  also  set  forth  the  names  and  additions  of  the  com- 
plainant  and  the  defendant,  the  nature  of  the  offence  charged,  the  time  and 
place  of  appearance,  the  name  and  jurisdiction  of  the  Justice  before 
whom,  and  the  time  when,  the  information  was  laid ;  and  it  should  be 
dated,  and  bear  the  signature  and  seal  of  the  Justice,  (n)  The  defendant 
is  bound  not  only  to  attend  at  the  precise  hour  appointed,  but  to  wait  until 
the  Justices  are  ready  to  hear  the  case  during  all  reasonable  hours  of  the 
same  day.  (William  v.  Frith,  1  Doug.,  198).  In  issuing  a  summons,  Jus- 
tices should  always  allow  sufficient  time  before  its  return,  to  enable  a 
defendant  to  prepare  for  his  defence,  and  procure  the  attendance  of  any 
witnesses  on  his  behalf.  If  it  should  appear  to  the  Magistrate  that  a 
defendant  had  not  sufficient  time  to  prepare  himself,  the  hearing  should  be 
adjourned  for  a  short  period. 

It  is,  indeed,  advisable  in  all  cases  where  practicable,  to  allow  an 
interval  of  several  days  between  the  service  of  the  summons  and  its 
return,  that  the  defendant  may  not  only  have  ample  time  to  obtain  legal 
advice,  but  also  take  out  summonses  for  the  attendance  of  unwilling  wit- 
nesses ;  and  the  convenience  of  witnesses  should  be,  to  some  extent,  con- 
sidered. As  these  summary  charges  are  frequently  made  by  parties  under 
sudden  excitement,  it  is  well  to  allow  them  time  for  mature  consideration, 
nor  is  any  inconvenience  likely  to  result  from  the  delay ;  for  if  it  is 
feared  that  the  defendant  will  abscond,  he  may,  in  most  cases,  be  appre- 
hended under  a  warrant.  Defendant's  appearance  waives  any  irregularity 
in  the  service  of  the  summons;  fin  re  Williams,  21  L.  J.  M.  C,  46)  ; 
but  if  he  attends  and  asks  for  further  time  to  enable  him  to  arrange  his 
defence,  unless  there  is  some  reason  to  suspect  bad  faith  on  his  part,  the 
Justices  should  grant  the  application.  In  case  of  the  defendant's  non- 
appearance, if,  on  inquiry,  the  Magistrates  be  in  any  doubt  as  to  the 
defendant's  having  had  sufficient  time,  the  hearing  should  be  adjourned, 
and  a  fresh  summons  issued,  or  otherwise  the  constable  should  be  ordered 
to  give  the  defendant  notice  of  the  adjournment,  and  thus  afford  him 
another  opportunity  of  obeying  the  summons.   (i2.  v.  Stone,  1  East,  639). 

The  summons  is  generally,  in  practice,  made  out  in  duplicate,  both  of 
which  are  signed  and  sealed  by  the  Magistrate  and  delivered  to  the 
constable  for  service ;  one  of  them  is  served  on  the  defendant  by 
delivering  it  to  him  personally,  or  by  leaving  it  with  so7ne  person  at  his 
last  and  most  usual  place  of  abode ;  the  other  is  endorsed  by  the  person 
serving  with  a  memorandum  of  service,  and  retained  for  production  at  the 
Police  Office,  (see  ante,  p.  177),  where  he  is  required  to  attend  at  the 
hearing  of  the  case,  to  depose  to  the  due  service  of  the  summons  in  case 
of  his  non-appearance,  and  the  consequent  necessity  of  issuing  a  warrant 
of  apprehension,  or  proceeding  against  him  ex  parte.  Most  recent  Statutes 
require  it  to  be  left  with  the  defendant  personally,  or,  in  some  cases,  at  his 
residence.  Under  the  common  assault  clauses  of  9  G.  IV.,  c.  31,  the 
summons  is  to  be  delivered  personally  to  the  defendant ;  but  under  the 
Petty  Larceny  and  Malicious  Injuries'  Acts,  (7  &  8  G.  IV.,  cc.  29  &  30), 

(n)  This  summons  is  generally  signed  in  duplicate.  /2.  v.  Chandler  (14  East, 
207),  decided,  that  leaving  a  copy  at  the  house  is  sufficient,  and  that  the  delivery 
may  be  to  a  person  on  the  premises,  apparently  residing  there  as  a  servant. 


JUSTICES. NO.  2.  223 

the  service  may  be  either  personal,  or  by  leaving  the  same  at  his  usual 
place  of  abode. 

It  is,  however,  the  practice  of  some  Benches,  without  regard  to  the 
terras  of  particular  Acts,  to  require  proof  from  the  constable  that  the 
summons,  when  not  personally  served,  has  been  delivered  to  the  wife,  or 
child,  or  some  immediate  servant  of  the  defendant,  so  as  to  afford  a  reason- 
able presumption  that  it  has  come  to  his  hands,  and  is  more  especially 
expedient  when  the  defendant,  upon  conviction,  may  be  fined  or  impri- 
soned, (i^  V.  Clementy  4  B.  &  A.,  218). 

It  was  shown  before  in  what  cases  a  warrant  should  be  issued  in  the 
first  instance.  Vide  Note  (m).  Whenever  a  warrant  is  issued  to  take  a  de- 
fendant into  custody,  the  Justice  and  his  Clerk  should  arrange  with  the 
constable  that  the  case  may  be  brought  to  a  hearing  as  soon  as  possible 
after  the  arrest,  as  it  is  illegal,  as  well  as  unjust,  to  detain  a  person  in 
custody  an  unreasonable  period  for  any  of  those  minor  offences  which  are 
the  subject  of  summary  conviction. 

§  IV. — Op  Compelling  Witnesses'  Attendance. 

Witnesses*  Expenses, — Tender], — By  s.  7,  Justices  are  empowered  to 
summon  witnesses.  Tender  of  expenses  is  necessary ;  what  is  a  reasonable 
sum  to  tender  will  depend  on  the  scale  of  allowance  to  witnesses  on  the 
preliminary  inquiry  in  indictable  offences,  to  which  it  would  be  well  to 
adhere  in  summary  convictions  and  orders.  A  tender  may,  it  seems,  be 
made  to  any  person  at  the  witness's  abode.  The  legal  mode  of  making  a 
tender  is,  by  producing  the  money,  stating  what  it  is  for,  and  the  amount, 
and  without  any  condition  being  mentioned  as  requiring  a  receipt.  It 
must  be  made  in  coin,  and  without  asking  for  change,  &c.  (Roscoe's  £v., 
333).  These  expenses  of  witnesses  will  be  part  of  the  costs  attending  the 
conviction,  &c.  If  the  complaint  be  dismissed,  or  defendant  be  acquitted, 
or  if  he  be  convicted,  and  should  satisfy  the  penalty  and  costs  by  going  to 
prison,  such  expenses  and  costs  shall  fall  upon  the  complainant.  Upon 
proof  on  oath  of  due  service  of  summons  a  warrant  can  be  issued,  or  where 
the  Justice  is  satisfied,  on  oath,  that  the  witness  will  not  attend  without 
being  compelled,  he  may  issue  a  warrant  in  the  first  instance.  (S.  7). 

Should  a  witness,  upon  appearing  in  obedience  to  a  summons  or 
warrant,  refuse  to  be  examined  on  oath  concerning  the  matter  for  which 
he  was  called  upon  to  appear  and  give  evidence,— or  should  refuse  to  take 
the  oath, — or,  having  taken  the  oath,  to  answer  such  questions  as  shall  be 
put  to  him,  any  J  ustice  then  present  having  jurisdiction,  unless  the  witness 
offers  some  just  excuse,  may  commit  him  to  gaol  for  not  exceeding  seven 
days :  (s.  7) ;  and  s.  8  of  17  Vic,  No.  39,  provides  that,  where  Justices 
have  power  to  summon  any  person  as  a  witness,  they  shall  have  the  like 
authority  to  require  and  compel  him  to  bring  and  produce,  for  the  purpose 
of  evidence,  all  documents  and  writings  in  his  possession  and  power,  and 
to  proceed  against  every  such  person  in  case  of  neglect  or  refusal,  as 
in  any  case  of  neglect  or  refusal  to  attend,  or  refusal  to  be  examined :  Pro- 
vided that  no  person  shall  be  bound  to  produce  any  document  or  w^riting 
not  specified  or  otherwise  sufficiently  described  in  the  summons,  or  which 
he  would  not  be  bound  to  produce  upon  a  subpcena  duces  tecum  in  the 
Supreme  Court. 
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The  warrant,  where  issued  in  the  first  instance,  will  be  in  the  Form  (B.) 
given  by  the  Act,  and,  when  issued  on  the  disobedience  of  a  summons,  in 
the  Form  (C.)  As  to  the  summonses  to  witnesses  and  other  matters  not 
treated  of  in  this  Part,  the  Magistrates  are  referred  to  the  Act  itself,  and 
the  Forms.    See  Part  II. 

§  V. — The  Heahinq  ;  Amendment  op  Variance. 

The  Heartnc^.-^The  mode  of  Hearing  is  prescribed  by  the  12th  and 
following  sections.  It  may  always  take  place  before  one  Justice,  except 
where  otherwise  directed  by  Statute  or  Act  of  Council.  The  place  of 
hearing  is  to  be  deemed  an  open  and  public  Court,  and  both  the  com- 
plainant and  the  party  informed  against  are  entitled  to  the  assistance  of 
Counsel  or  Attorney,  if  they  think  fit  to  employ  them.  But,  if  the  pro- 
secutor is  himself  «  witness,  and  has  an  Attorney  or  Counsel,  it  is  in- 
expedient for  him  to  address  the  adjudicating  Justices  otherwise  than  upon 
oath,  and  strictly  to  the  facts,  as  it  is  desirable,  for  the  due  administration 
of  justice,  that  the  characters  of  advocate  and  witness  should  not  be 
blended  in  the  same  person ;  and  this  rule  applies  even  to  the  Attorney, 
who,  if  he  be  also  a  witness,  ought  not  to  be  permitted  to  address  the 
Bench.  See  Stone  v.  Byron,  (16  L.  J.  Q.  B.,  32).  But  Cohhett  v.  Hudson, 
•(22  L.  J.  Q.  B.,  11),  has  decided  that,  notwithstanding  that  it  is  very 
t)bjectionable  that  a  party  to  a  suit  should  act  as  his  own  advocate,  and 
afterwards  give  evidence  in  support  of  his  own  case,  a  Judge  has  no  autho- 
rity to  prevent  him. 

The  parties  should  conduct  themselves  orderly  ;  otherwise  they  should 
be  ejected,  for  there  appears  to  be  no  authority  in  the  Justices  to  commit 
for  contempt. 

Ordering  Witnesses  out  of  Courtl. — Before  the  case  is  entered  into, 
•either  party  may  apply  to  have  the  witnesses  ordered  out  of  Court,  which 
request  should  always  be  complied  with.  Medical  witnesses  are  generally 
not  included  in  the  order ;  the  Attorneys  of  the  respective  parties  are 
always  excepted. 

Conviction  on  view], — In  cases  where  the  convictions  may  take  place  on 
view  of  a  Justice,  the  defendant  must  still  have  an  opportunity  of  making 
his  defence,  and  a  summons  or  warrant  should  issue  in  the  usual  form  ; 
except,  perhaps,  where  apprehension  without  a  warrant  is  allowed  by  the 
particular  Act.  fR,  v.  Smith,  9  J.  P.,  7,  cited  by  Oke,  Synopsis,  86,  and 
Attwood  V.  Joliffe,  3  New  Sess.  C,  116). 

When  a  Conviction  to  take  place^.-^lt  the  proceedings  were  commenced 
in  due  time  by  laying  the  information,  the  hearing  and  judgment  may 
take  place  at  any  time  beyond  the  period  allowed ;  (Paley,  44)  ;  but  if 
the  making  the  conviction  must  be  within  the  limited  time,  it  is  not  enough 
that  the  laying  the  information  be  within  the  time,  but  the  conviction 
made  out  of  time  is  void ;  and  no  adjournment,  even  by  consent  of  all 
parties,  prolongs  the  Justice's  authority  over  the  case.  flL  v.  Bellamy,  1 
B.  &  C,  500).  The  act  of  convicting,  being  a  judicial  act,  cannot  be. 
performed  on  a  Sunday.  (9  Co.,  666). 

On  the  day  appointed  for  hearing,  if  the  complainant  only,  or  the  de- 
fendant only,  appears,  the  Act  gives  a  power  in  either  case  (ss.  lo  Si  16) 
to  the  Justices  to  adjourn,  and  in  the  meantime,  according  to  their  own 
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discretion,  either  to  commit  the  defendant  to  gaol,  or  take  his  own  recog- 
nizance or  that  of  Mureties  for  his  reappearance.  A  similar  power  is  given 
to  the  Justices,  either  before  or  during  the  hearing.  "  Before  the  hear- 
ing," says  Mr.  Oke,  "  would  apply  to  cases  where  a  defendant  is  appre- 
hended before  the  usual  day  of  Petty  Sessions,  and  the  witnesses  are  not, 
therefore,  in  attendance ;  or  when  two  Justices  are  necessary  to  adjudicate, 
and  only  one  is  present  at  the  time  and  place  appointed  by  the  summons, 
&c.,  for  the  hearing.  During  the  hearing  would  apply  to  cases  where 
the  hearing  has  taken  place,  or  partly  taken  place,  and  a  material  witness 
is  absent,  and  the  Justices  wish  to  adjourn  to  obtain  his  attendance,  or  to 
take  time  to  consider  their  judgment ;  and  also  where  variances  have'  mis- 
led the  defendant." 

Instead,  however,  of  adjourning  if  the  defendant  only  appears,  the  Jus- 
tices may,  if  they  please,  (s.  13),  dismiss  the  information ;  and,  if  the 
complainant  only  appears,  they  may  proceed,  ex  parte,  to  hear  the  case 
in  the  absence  of  the  defendant,  or  adjourn  the  hearing  until  he  shall  have 
been  apprehended  by  warrant.  "  If  both  parties  appear,  either  personally 
or  by  their  respective  Counsel  or  Attorneys,  before  the  Justice  or  Justices 
who  are  to  hear  and  determine  such  complaint  or  information,  then  the 
said  Justice  or  Justices  shall  proceed  to  hear  and  determine  the  same," 
But  this  part  of  the  1 3th  section  must  be  read  in  connection  with  the  first 
part  of  the  16th,  which,  as  has  been  already  stated,  enables  the  Justices 
to  adjourn,  "  in  their  discretion,"  either  "  before  or  during  the  hearing." 
It  must  not  be  underfltood,  therefore,  as  imperative  on  the  Justices  to 
determine  the  matter  forthwith,  although  both  parties  should  appear  and  go 
into  the  case.  In  Oelan  v.  Hall,  (27  L.  J.  M.  C,  78),  it  was  held,  where 
by  a  Railway  Act,  penalties  for  breach  of  by-laws  were  recoverable  before 
a  Justice,  and  the  railway  officers  were,  under  certain  circumstances, 
authorized  to  seize  offenders,  and  convey  them  before  a  Justice,  without  a 
warrant,  and  such  Justice  was  '^  empowered  and  required  to  proceed  imme- 
diately to  the  conviction  or  acquittal  of  such  offender,"  that,  although  the 
Act  creating  the  offence  gave  no  power  to  the  Justice  to  remand,  yet  that 
by  this  16th  section  of  11  &  12  Vic,  c.  43,  the  Justice  had  power  to 
adjourn  the  hearing,  and  to  issue  a  warrant  of  committal  of  the  accused 
to  the  house  of  correction.  (S.  C.  2  H.  &  N.,  379). 

An  adjournment  on  the  ground  of  variance  between  the  information  and 
the  evidence  adduced  in  support  thereof,  is  expressly  provided  for  by  the 
9th  section,  which  gives  the  Justices  power,  in  such  case,  to  secure  the 
reappearance  of  the  defendant  either  by  committal,  bail,  or  personal  recog- 
nizance. Should  the  defendant,  however,  attend,  as  he  is  at  liberty  to  do 
under  13th  section,  by  Counsel  or  Attorney,  the  9th  section,  strange  to 
say,  has  omitted  to  make  any  provision  Tor  his  appearance  on  the  day  to 
which  the  case  may  be  adjourned.  As  to  the  particular  variances,  time 
and  place  are  declared  to  be  immaterial,  provided  the  offence  charged 
appear  to  have  been  committed  within  the  jurisdiction  of  the  Justice,  and 
the  information  ttiereof  laid  within  the  time  limited  by  law.  The  section 
then  proceeds  to  state  that  if  any  such  variance,  or  any  variance  in  any 
other  respect,  shall  appear,  the  Justice  or  Justices  may,  if  he  or  they  think 
the  defendant  has  been  misled  or  deceived  thereby,  adjourn  the  hearing  of 
the  case  tx)  some  future  day,  upon  such  terms  as  he  or  they  shall  think  fit. 
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"  The  result  of  tbe  above  enactments/'  says  Mr.  Oke,  "  seems  to  be  to 
entirely  supersede  the  use  of  the  information,  summons,  or  warrant,  as 
substantial  parts  of  the  proceediugs,   beyond  the   fact  of  their  being 
required  by  way  of  authority  for  the  Justice's  interference ;  but  that  the 
conviction  entirely  depends  upon  the  case  proved  by  the  evidence,  which 
neither  recites  nor  even  alludes  to  the  information,  summons,  or  warrant, 
as  in  the  repealed  Form  given  by  the  3rd  G.  IV.,  c.  23.     Although  the 
strictness  which  was  formerly  required  in  informations  will  no  longer  be 
necessary,  they  must  not,  however,  be  so  drawn  as  to  deceive  or  mislead 
the  defendant,  by  varying  from  the  charge  in  the  evidence,  and  so  varying 
tbe  nature  of  the  case  altogether ;  for  in  that  case,  the  Justice,  being 
empowered  to  adjourn  the  hearing  of  the  case  to  some  future  day,  upon 
such  terms  as  he  shall  think  Jit,  seems  to  be  enabled  to  enforce  upon  parties 
preferring  charges  the  necessity  of  drawing  their  informations  in  a  legal 
form,  (o)     The  cases  and  rules,  therefore,  which  were  decided  upon  infor- 
mations and  convictions  before  the  passing  of  the  11  &  12  Vic,  c.  43,  may 
still  be  found  serviceable  as  a  guide  in  framing  them  at  the  present  time, 
and  will  also  be  serviceable  in  drawing  up  convictions,  as  the  above  provi- 
sions only  apply  to  the  information  or  complaint,  summons,  and  warrant, — 
more  pffticuhurly  as  to  the  mode  of  describing  the  offence  or  matter  of 
complaint,  which^  if  correctly  stated  in  the  information  or  complaint,  to 
ground  the  Justice's  jurisdiction,  and  thence  recited  or  stated  in  the  convic- 
Hon  and  subsequent  proceedings,  would  save  much  trouble  and  inconve- 
nience in  the  preparation  of  the  latter." 

Magistrates  will  do  well  to  attend  to  the  above  suggestions,  as  in  many 
cases  the  rexsital  of  the  conviction  in  the  warrant  of  commitment  is,  in  point 
of  fact,  the  recital  of  the  information,  and  if  that  should  be  defective,  tbe 
commitment  will,  probably,  be  defective  also ;  whereas,  a  good  conviction 
will  be  presumed,  though  none  be  actually  drawn  up,  if  a  sufficient  recital 
appear  on  the  face  of  the  warrant,  which  can  hardly  fail  to  be  the  case 
where  the  information  has  been  properly  framed. 

In  case  of  adjournment  in  any  of  the  instances  before-mentioned,  no 
time  is  limited ;  but  the  Justice  must  take  care  that  he  do  not,  for  the 
purpose  of  adjournment,  commit  to  prison  for  an  unreasonable  time.  His 
safe  course  will  be,  in  cases  of  adjournment,  either  at  his  own  instance  or 
that  of  the  complainant,  to  take  bail ;  and  where  the  latter  has  not  shaped 
his  information  properly,  to  discharge  the  defendant  upon  his  own  recogni- 
zance. Even  where  the  defendant  himself  should  ask  an  adjournment,  it 
must  be  a  very  serious  case  which  would  justify  his  committal  to  prison, 
especially  where  he  has  voluntarily  appeared,  and  when  it  is  taken  into 
consideration,  also,  that  he  might  not  have  appeared  at  all,  if  he  had 
chosen  to  do  so  by  Counsel  or  Attorney. 

Dismissal  of  Charge  on  non-appearance  of  Complainant'], — ^Before  con- 
sidering the  mode  of  proceeding  when  both  parties  appear,  it  shall  be 


(o)  The  law  on  this  subject  would  seem  to  be  laid  down  too  widely :  see  Martin 
V.  Pridgeon,  (28  L.  J.  M.  C.,  179}.  The  case  is  given  at  length  gupra,  (Note  l). 
It  may  De  remarked  that  the  decision  was  on  s,  1,  and  that  the  summons  was  under 
a  local  Statute.  The  proper  course  would  be,  to  issue  a  new  summons,  drawn  m> 
as  to  meet  the  case  that  can  be  proved. 
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aMSuraed  that  the  defendant  only,  or  his  Attorney,  has  appeared,  and  that 
the  Justice  determines,  instead  of  adjourning  the  hearing,  to  dismiss  the 
charge.  This  he  may  do  ^'  if  the  complainant  or  informant,  having  had 
such  notice  as  aforesaid^  do  not  appear  by  himself,  his  Counsel^  or  Attorney." 
The  notice  referred  to  is,  where  the  defendant  has  previously  been  appre* 
bended  and  the  hearing  been  adjourned,  in  which  case  notice  of  the  adjourn- 
ment is  required  by  the  Act  to  be  given  to  the  informant.  The  first  things 
therefore,  in  such  a  case,  would  be  proof  of  this  notice,  and  the  proof  would 
depend  on  the  manner  in  which  the  notice  was  served. 

The  Act  makes  no  provision  in  this  respect,  but  it  is  presumed  the 
notice  ought  to  be  given  by  the  Clerk  to  the  Justices*  Assuming  it  to 
have  been  served  as  well  as  given  by  him,  he  would,  of  course,  be  the 
party  to  prove  the  fact.  The  following  Form  is  given  as  that  in  which 
the  notice  should  be  framed  :— ^ 

Goort  of  Petty  Sessions  for  ,  the  day  of    '  » 

18      ,  at 
J  beg  to  give  you  notice  that  A.  B.,  against  whom  a  warrant  was  issued  on 
your  information,  has  been  apprehended,  and  brought  up  this  dav  at  the  place 
above  named,  and  ordered  by  a  Justice  to  be  brought  up  at  the  same  j)lace 
on  next,  at  12  o'clock  at  noon,  on  the  hearing  of  the  said  infor- 

mation, when  and  where  you  are  required  to  attend. 

Yours,  &c. 

W.  B.,  Clerk  to  the  Justices. 
To  Mr.  0.  D.,  of 

Printed  Forms  being  supposed  always  ready »  of  all  memoranda  in  osei 
B  duplicate  of  the  above  notice  can  be  quickly  filled  up,  and  the  Clerk, 
having  examined  it  with  the  original,  should  endorse  on  the  duplicate,  at 
the  time  of  his  serving  the  former,  an  entry  to  that  effect,  stating  the  day 
and  time  of  service.  He  should  then  deposit  it  among  the  files  of  the 
Court,  and  it  will  be  ready  for  use  when  wanted*  The  service  by  the 
Clerk,  probably^  can  only  take  place  when  the  complainant  or  his  Attorney 
attends,  for  service  on  the  latter  would  be  sufficient ;  but  the  notice  should 
still  be  given  in  the  name  of  the  Clerk. 

Requisites  to  prove  service  of  Notice  of  Adjoumw£n£\,^-li  the  com- 
plainant or  his  Attorney  does  not  attend,  and  the  Justices,  nevertheless, 
see  fit  to  adjourn,  and  for  that  purpose  to  issue  a  warrant  for  the  appre- 
hension of  the  defendant,  the  service  of  notice  to  complainant  of  the  day 
named  for  the  adjournment  can  be  effected  by  a  constable,  in  which  case 
the  Clerk  should  explain  to  him  the  contents,  if  he  cannot  write,  and 
make  an  entry  accordingly  on  the  duplicate  retained. 

If  he  can  write,  let  him  make  an  endorsement  of  service  on  the  dupli  • 
cate.  And  in  such  case,  the  constable^  or  party  serving  the  notice,  should 
be  instructed  to  be  in  attendance  on  the  day  appointed  for  the  adjourned 
hearing ;  otherwise,  should  the  complainant  not  attend,  the  notice  to  him 
of  adjournment  could  not  be  proved,  and,  consequently,  the  Justices  could 
not  dismiss  the  charge. 

Costs  where  charge  dismissed  in  consequence  qf  Complainants  non* 
appearance'], — In  dismissing  the  charge  on  non-attendance  of  the  com« 
plainant  at  the  hearing,  the  Justices  may,  if  they  please,  under  s.  18, 
give  costs ;  and  they  are  expressly  authorized  to  give  them,  ooder  s.  16, 
in  cases  of  non-appearance  of  complainant  after  adjournment    The  pip* 
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vision,  however,  was  nnnecessary  in  s.  16,  and  has  been  properly  omitted 
in  8.  13,  the  terms  of  s.  18  applying  to  all  cases  of  dismissal  c^  information, 
whether  on  the  merits,  or  for  want  of  appearance  of  parties,  either  in  the 
first  instance,  or  after  the  case  has  been  adjourned. 

The  Form  of  the  order  of  dismissal  will  be  as  given  nnder  the  letter 
(L.) ;  but  under  s.  14,  it  is  discretionary  with  the  Justices,  in  all  case?, 
whe^er  they  will  make  the  order  or  not ;  and,  in  any  event,  they  need 
not  make  it,  unless  required  to  do  so.  Probably,  if  required  to  do  so, 
they  would  refuse,  and  generally  should,  when  the  information  is  dis- 
missed, in  the  first  instance,  on  the  ground  of  complainant's  non-attendance, 
inasmuch  as  the  making  of  the  order  would  enable  the  defendant  to  obtain 
a  certificate  thereof  (M.),  and  set  it  up  as  a  bar  against  any  future  pro- 
ceedings. There  might  be  circumstances,  however,  which  would  induce 
the  Justices  to  give  the  defendant  costs  against  the  complainant  for  not 
appearing,  in  which  case  an  order  would  be  necessary,  an4  the  consequent 
certificate  operating  as  a  bar  could  not  be  avoided.  If  the  information 
be  dismissed  without  any  order  being  made  at  the  request  of  the  defendant, 
then,  as  it  is  not  upon  the  merits,  "  it  seems,"  says  Mr.  Oke,  "  to  be  in 
the  nature  of  a  non-suit  in  a  civil  case,  and  the  complaint  or  information 
may  be  brought  again.''  (p) 

If  the  complainant  only  should  appear,  and  the  Justices  determine, 
instead  of  issuing  a  warrant,  to  proceed  in  the  absence  of  the  defendant, 
they  must  first  be  satisfied  by  the  oath  of  the  constable  that  the  summons 
has  been  served  on  the  defendant ;  and,  if  personal  service  of  it  has  not 
been  efiected,  they  should  require  proof  that  it  has  come  to  his  knowledge 
in  reasonable  time  before  the  day  of  hearing.  If  they  entertain  any 
donbt  upon  this  point,  it  will  be  prudent  to  adjourn,  giving  defendant 
notice  thereof,  or  to  issue  a  fresh  summons ;  but  if  they  are  satisfied  on 
this  head,  they  may  at  once  proceed  to  deal  with  the  charge.  To  mako 
sure  that  the  defendant  is  not  in  attendance,  the  constable  should  bo 
directed  to  call  out  his  name  at  the  door  of  the  room  where  the  Court  is 
held,  three  several  times,  and  if  he  should  not  answer,  the  constable  or 
other  person  who  served  the  summons  may  then  have  the  following  oath 
administered  to  him  by  the  Clerk : — 

"  Foil,  A,  B,j  shall  make  true  answers  to  all  such  questions  as  shall  be 
demanded  of  you  touching  this  case.    So  help  you  God,** 

The  result  of  this  examination  should  be  taken  down  in  writing,  and 
signed  by  the  deponent  as  well  as  the  Justices,  and  it  should  not  only  be 
ascertained  that  service  has  been  efiected,  but  also  that  such  service  has 
been  in  accordance  with  the  terms  prescribed  by  the  Statute  under  which 
the  information  is  laid,  if  it  should  contain  any  specific  directions  on  that 
point. 

It  has  been  already  stated  before  whom,  and  when,  the  hearing  must 
take  place. 

The  mode  of  hearing  when  both  parties  appear,  is  pointed  out  in  s.  14 
with  great  particularity ;  but  *'  in  respect  of  the  examination  and  cross- 


(p)  But  see   TunnicUp  t.  Tedd,  (17  L.  J.  M.  C,  67 ;  5  C.  B.,  553),  decided 
ouder  the  Assault  Act,  which  would  seem  to  apply  to  all  summary  proceedings. 
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examination  of  witnesses,  and  the  right  of  addressing  the  Jnstices  npon 
the  case,  in  reply  or  otherwise/'  the  practice,  as  nearly  as  may  be,  is  to 
be  in  accordance  with  that  of  the  Supreme  Court  upon  the  trial  of  an 
issue  of  fact  in  an  action  at  law.  (17  Vic,  No.  39,  s.  15).  But  before 
dealing  with  the  matter  judicially,  tne  Justices  ma^  with  great  propriety, 
in  many  cases,  endeavour  to  bring  about  a  compromise  between  the 
complainant  and  defendant.  Indeed,  in  summary  convictions  under  the 
Larceny  and  Malicious  Injuries'  Acts,  (7  &  8  Gr.  IV.,  c.  29,  s.  68 ;  c.  30, 
s.  35),  the  Justices  are  empowered  to  arrange  a  compromise  even  after  a 
conviction.  In  all  such  cases  the  costs  should  be  paid  immediately,  as 
they  cannot  be  enforced  by  the  Justices,  as  neither  a  conviction  nor  an 
order  of  dismissal  can  be  made. 

If  Defendant  confesses]. — If  defendant,  when  called  upon,  admits  the 
truth  of  the  information,  and  so  pleads  guilty,  the  Bench  is  of  course 
relieved  from  the  necessity  of  going  into  evidence,  and  may  at  once  adju- 
dicate ;  and  even  where  the  particular  Statute  under  which  the  information 
is  laid,  requires  in  terms  that  the  offence  be  proved  by  the  oath  of  one  or 
more  credible  witnesses,  it  has  been  held  that  a  defendant's  confession  is 
sufficient  to  satisfy  the  Statute.  If  the  defendant  admits  the  charge,  but 
pleads  justification,  qualification,  &c ,  although  the  admission  dispenses  with 
the  necessity  of  proving  the  charge,  yet  the  Justices  should  go  into  such 
evidence  as  is  necessary  to  prove  or  negative  the  justification,  &c.,  it  being 
observed  that  the  affirmative  proof  of  any  such  matter  wldch  is  relied 
upon  in  defence  is  thrown  upon  the  defendant.  When  the  infMination 
negatives  any  exemption,  &c.,  the  prosecutor  need  not  prove  such  nega- 
tive, but  the  defendant  must  prove  the  affirmative  in  his  defence,  if  he 
wishes  to  have  the  advantage  of  it.  (S.  14). 

Evidence  to  be  heard]. — The  rules  of  evidence  have  been  briefly  con- 
sidered in  another  part  of  this  work,  (see  "  Evidence"),  to  which  the 
reader  is  referred.  It  may  be  remarked,  that  Magistrates  cannot  be 
required  to  hear  any  evidence  which  ought  not  to  influence  them  in  their 
decision :  they  should  require  that  sufficient  evidence  be  adduced  to  prove 
the  offence  clearly,  so  as  to  satisfy  the  true  intent  and  meaning  of  the 
Statute ;  and  where  a  fine,  in  the  nature  of  compensation^  is  to  be  imposed, 
evidence  should  be  given  of  the  extent  of  the  damage. 

It  may  be  stated  here  that  the  appearance  of  the  defendant,  whether  by 
himself  or  Attorney,  not  only  operates  as  a  waiver  of  any  irregularity  in 
the  service  of  the  summons,  (R.  v.  Johnson^  1  Str.,  261 ;  R.  v.  Stone^  I 
East,  649],  but,  if  there  has  been  no  summons  at  all,  such  appearanoe 
cures  that  defect!  (R.  v.  JJ.  of  Wiltshire^  12  A.  &  E.,  791,  and  R.  v. 
Berry ^  5  Jur.  N.  S.,  320).  The  evidence  given  at  the  hearing  should  be 
taken  with  the  same  strictness  and  regularity  as  observed  in  the  Supreme 
Courts. 

Necessity  of  Evidence  being  carefully  recorded], — ^There  is  nothing  in 
Jervis's  Act  to  render  it  imperative  to  take  down  the  evidence  in  writing ; 
but  it  is  a  course  which  every  Justice  should  adopt, — first,  for  his  own 
protection  ;  and,  secondly,  in  fairness  to  the  defendsuit ;  for,  although  it  \a 
not  necessary  to  set  out  the  evidence  in  the  conviction,  the  Colonial  Act 
14  Vic,  No.  43,  contains  certain  provisions,  both  in  favour  of  Justices 
and  parties  convicted  before  them,  which  might  be  rendered  totally  inef- 
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fectoal  by  the  want  of  written  evidence.  By  s.  9  of  that  Act,  any  defect 
in  a  commitment  may  be  cured,  so  as  to  prevent  the  discharge  of  a  de- 
fendant on  Habeas  Corpus j  if  ^^  the  depositions''  shall  appear  to  the  Court 
to  warrant,  in  substance,  the  judgment  of  the  Justices ;  and,  by  s.  15  of 
the  same  Act,  in  every  case  of  summary  conviction,  ^'  all  parties  indicted 
therein  shall  be  entitled  to  demand  and  have  copies  of  the  information  and 
depositions,  &c.,  in  like  manner,  and  on  the  same  terms,  as  they  are  pro- 
vided with  regard  to  depositions  against  a  party  committed  or  holden  to 
bail."  So  also,  by  17  Vic,  No,  39,  s.  10,  "  in  every  case  where  the  facts 
or  evidence  appearing  hy  the  depositions  shall  support  the  adjudication 
of  the  Justices,"  convictions,  or  orders,  or  warrants  may  be  amended. 
Now,  whether  or  not  these  enactments  amount  to  an  express  declara- 
tion that  depositions  in  summary  convictions  shall  be  taken  in  writing, 
there  can  be  no  doubt  that  they  contain  an  implied  injunction  to  that 
effect,  and  still  less  doubt  that  the  practice  enjoined  ought  to  be  invariably 
followed.  It  were  to  be  wished,  perhaps,  that  upon  this  point  the  colonial 
Acts  had  been  somewhat  more  explipit. 

Competency  of  Witnesses'], — The  implied  limitation  as  to  the  competency 
of  informers  imposed  by  s.  15,  has  been  altogether  removed  by  s.  14  of  17 
Vic,  No.  39,  and  the  Legislature  (see  "Evidence")  has  now  rendered 
competent  complainants  and  informers  in  all  cases^  and  defendants  in 
complaints,  but  not  in  informations.  It  is  said  by  Mr.  Oke  that  "  the 
law  is,  that  where  several  offenders  are  charged,  and  the  cases  heard  at 
one  time,  after  all  the  evidence  on  both  sides  has  been  heard,  if  there  be 
no  evidence  against  one  of  them,  he  is  then  entitled  to  demand  an  acquit- 
tal; (Wright  v.  Faulin^  R.  &  M.  C.  C,  128)  ;  but  he  is  not  entitled  to  a 
verdict  in  the  midst  of  the  inquiry,  (Emmeit  v.  Butler^  7  Taunt.,  599), 
although  the  Court  may  in  its  discretion  allow  of  his  acquittal  in  any  stago 
of  the  trial  before  the  reply,  in  order  that  he  may  be  examined  as  a  wit- 
ness. (Bedder^s  case,  1  Sid,,  237),  When  acquitted,  he  is  competent, 
(Frazer^s  case,  1  M,  &  Nal.  Ev.,  56) ;  also,  where  one  of  several  defen- 
dants pleads  guilty,  he  may  be  called  as  a  witness  for  the  other  defendants 
before  sentence,  unless  he  has  an  interest — as  in  conspiracy,  &c. — in  ob- 
taining the  discharge.  (Taylor  Ev,,  817),  It  is  in  the  Justices'  discretion 
either  to  dismiss  the  charge  as  against  one  defendant  at  the  end  of  com- 
plainant's case,  or  when  they  have  heard  the  defence."  (See  p.  97). 

Husband  and  Wife], — By  the  general  rule  of  law,  before  16  Vic,  No. 
14,  a  husband  and  wife  could  not  be  witnesses  for  or  against  each  other ; 
the  effect  of  that  Act,  and  of  22  Vic,  No.  7,  has  been  pointed  out :  (see 
**  Evidence,"  ante,  p.  100) ;  but  they  may  be  witnesses  against  each  other 
in  respect  of  any  charge  which  affects  their  liberty  and  person.  fR, 
V.  Wakejieldy  2  Russ.,  605).  The  husband  or  wife  of  one  prisoner  cannot 
be  called  as  a  witness  for  other  prisoners  prosecuted  with  him  or  her  for 
the  same  offence,  unless  it  is  quite  clear  that  her  evidence  will  not  neces- 
sarily benefit  her  husband,  and  vice  versd,  (R,  v.  Locker,  5  Esp.,  107, 
Taylor  Ev.,  1059,  2nd  ed,) 

Infants']. — ^The  evidence  of  witnesses  at  any  age  is  admissible,  if  it 
appear  that  they  have  sufficient  discretion,  and  understand  the  moral  obli-> 
gation  of  an  oath. 

Wom^  of  ReUyionl^'^A,  man  who  has  no  religion  \^hatever,  or  none  that 
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can  bind  his  conscience  to  speak  the  truth,  cannot  be  a  witness.  The 
proper  test  is,  not  as  to  witness's  belief  in  any  particular  creed,  but  whether 
he  belieres  in  a  God,  the  obligation  of  an  oath,  wd  a  future  state  of  re- 
wards and  punishments. 

No  Incapacity  from  Crime]. — No  person  is  now  excluded  from  being  a 
witness,  because  a  criminal. 

Deaf  and  Dumb  Persons], — Where  a  witness  is  deaf  or  dumb,  another 
person  should  be  sworn  {iedthfully  to  interpret  his  signs :  (see  Form,  Part  II.); 
the  usual  oath  should  also  be  put  to  the  witness  through  the  interpretto*. 
If,  however,  the  witness  can  reiad  and  write,  the  questions  and  answers 
had  better  be  written  down. 

Lunatic], — A  lunatic  is  admissible  as  a  witness,  if  he  understands  the 
obligation  of  an  oath,  and  is  capable  of  giving  a  correct  account  of  the 
matter  in  issue.  The  former  is  a  question  for  the  jury.  (E.  v.  HiUj  5 
Cox  C.  C,  259). 

The  oath  should  be,  as  in  criminal  cases,  administered  to  the  witness 
before  he  g^ves  his  evidence,  and  may  be  in  the  following  form  :— 

*'The  evidence  which  you  shall  give  touching  this  information  (or, 
complaintj  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.    So  help  you  God." 

(As  to  oaths  of  Jews,  Chinese,  &c.,  see  ante,  p.  213 ;  and  as  to  pro- 
ceedings if  witnesses  refiise  to  be  examined  on  oath,  &c.,  see  s.  7). 

By  16  Vic,  No.  18,  s.  19,  "  It  shall  be  lawful  for  any  Justices  of  the 
Peace  in  Special  or  Petty  Sessions,  in  case  it  shall  appear  to  them  that 
any  person  has  been  guilty  of  wilful  and  corrupt  perjury  in  any  evidence 
given,  or  in  any  deposition,  examination,  or  other  proceeding  made  or 
taken  before  them,  to  direct  such  person  to  be  prosecuted  for  such  perjury, 
in  case  there  shall  appear  to  them  a  reasonable  cause  for  such  prosecution, 
and  to  commit  such  person  so  directed  to  be  prosecuted  until  the  next 
Criminal  Session  of  the  Supreme  Court,  or  for  the  next  Circuit  Court  for 
the  district  within  which  such  perjury  was  committed,  unless  such  person 
shall  enter  into  a  recognizance,  with  one  or  more  sufficient  surety  or 
sureties,  conditioned  for  the  appearance  of  such  person  at  such  next  Ses- 
sion or  Circuit  Court,  and  that  he  will  then  surrender  and  take  his  trial, 
and  not  depart  the  Court  without  leave ;  **  and  the  Justices  are  to  *'  re- 
quire any  person  they  may  think  fit  to  enter  into  a  recognizance,  condi- 
tioned to  prosecute  or  give  evidence  against  such  person  so  directed  to  be 
prosecuted  as  aforesaid  :  Provided  always,  that  no  such  direction  shall  be 
given  in  evidence  upon  any  trial  to  be  had  against  any  person  upon  a 
prosecution  so  directed  as  aforesaid." 

Aiders  or  Abettors], — The  first  thing  to  be  proved  on  a  charge  against 
an  aider  or  abettor,  where  the  case  is  heard  as  against  them  in  the  absence 
of  the  principal,  would  be  that  the  principal  offence  was  committed. 

§  VI. — Adjudication. 

After  the  evidence  on  both  sides  has  been  dosed,  the  Justices  will  either 
convict  the  defendant  or  dismiss  the  charge,  and  with  or  without  costs, 
(s.  18),  but  they  cannot  dismiss  the  case  and  order  defendant  to  pay  costs; 
and  if  the  defendant  pleads  not  guilty,  and  the  complainant  then  withdraws 
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the  complaint,  the  case  may  be  dismissed  as  not  proved.  (Tunnicliffe  v, 
Tedd,  17  L.  J.  M.  C,  67). 

Adjourn  to  consider  Judgment], — It  seems  they  may  adjourn  to  con- 
sider their  determination  or  the  proper  penalty  to  be  imposed,  &c.,  or  for 
the  purpose  of  obtaining  the  evidence  of  a  former  conviction  required,  &c., 
as  8.  16  authorizes  an  adjournment  during  the  hearing  without  specifying 
the  cause. 

Division  of  Opinion], — Should  there  be  a  division  of  opinion  on  the 
case  and  the  judgment,  they  should  adjourn  to  procure  the  attendance  of 
another  Justice,  and  the  case  should  be  re-heard. . 

Whatever  may  be  the  result,  whether  a  conviction  or  dismissal,  the 
Clerk  should  make  an  entry  thereof  on  the  minutes  of  the  proceedings. 
These  proceedings,  it  is  recommended,  in  summary  convictions,  should  be 
recorded  in  a  book  kept  for  that  purpose,  and  that  the  evidence  of  the  wit- 
nesses, when  given,  should  be  entered  therein,  so  that  the  grounds  of  each 
decision,  as  well  as  the  decision  itself,  together  with  all  the  proceedings 
relating  thereto,  might  be  traced  at  once,  and  readily  and  conveniently 
referred  to. 

It  has  been  already  stated  that,  if  the  Justices  dismiss  the  complaint, 
they  may  do  so  either  with  or  without  costs ;  but  they  cannot,  if  they 
dismiss  the  case,  order  costs  to  be  paid  to  the  complainant.  The  order  of 
dismissal,  if  made,  must  be  followed  by  a  certificate  in  the  Form  (Mj, 
which  will  operate  as  a  bar  to  any  subsequent  proceedings.  If  the  order 
of  dismissal  give  costs,  the  payment  of  them  cannot  be  enforced  until  the 
complainant  has  been  served  with  a  copy  of  the  minute  of  such  order. 
(Sec.  17).     The  following  Form  will  suffice  for  the  minute : — 

At  a  Petty  Sessions  of  Her  Majesty*s  Justices  of  the  Peace  for  the  , 

holden  at  ,  iu  and  for  the  said  » the  day  of 

.186    , 

G.  Dm  Complainant, 

against 
A.  B.,  Defendant. 

It  is  adjudged  and  ordered,  that  the  information  (or  complaint)  in  this  case,  for 
.    (state  shortly  the  charge)  he  dismissed  with  costs,  the  said  C.  D.  not  appearing 
[or  the  said  information  (or  complaint)  not  being  proved] ;  and  that  the  said 
C.  D.  shall  forthwith  (or,  on  or  before  day  of  next),  pay  to 

the  said  A.  B.  the  sum  of  shillings,  for  the  costs  incurred  in  his 

defence,  to  be  recovered  by  distress,  and  in  default,  the  said  G.  D.  to  he  im> 
prisoned  for  ,  unless  sooner  paid,  (with  the  costs  of  distress  and 

of  conveyance  to  gaol). 

W.  B.,  Glerk  to  the  Justice. 

This  minute  should  be  issued  in  duplicate,  and  the  time  and  mode  of 
service  endorsed  upon  it  by  the  person  who  served  it,  and  returned  by  the 
Clerk  to  the  Justices.  The  mode  of  enforcing  it,  and  the  necessary  forms 
in  connection  therewith,  will  be  considered  in  conjunction  with  the  same 
points  relating  to  convictions. 

The  following  extract  from  Oke's  Synopsis  furnishes  some  useful  hints 
respecting  adjudications  in  general,  and  touching  some  particular  portions 
of  the  Act,  which  will  much  assist  the  Justices  in  their  construction  of, 
and  proceedings  under,  it : — 

"  Having  determined  to  convict  or  make  an  order,  they  (the  Justices) 
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should  openly  pronounce  their  judgment,  according  as  they  are  by  law 
empowered  to  do  in  the  particular  case,  neither  for  too  much  nor  too  little, 
as  a  judgment  for  too  little  is  as  faulty  as  a  judgment  for  too  much,  (H,  y. 
Salamons,  1  T.  R.,  252 ;  Whitehead  v.  Beg,,  7  Q.  B.,  582  ;  Paley,  23 V; 
and  in  doing  so,  they  should  distinctly  state  the  amount  of  fine,  or  miti- 
gated fine,  or  imprisonment  and  costs,  or  imprisonment  in  default,  the 
mode  of  recovery  and  time  of  payment,  the  additional  imprisonment  for 
costs  when  adjudged ;  (in  cases  where  the  punishment  is  imprisonment  only, 
and  not  a  fine),  the  costs  of  conveyance  to  gaol,  &c. ;  and,  where  the  defen- 
dant is  convicted  at  the  same  time  of  two  or  more  offences,  whether  impri- 
sonment for  one  is  to  commence  at  the  termination  of  the  other,  or  not.  The 
amount  of  penalty  or  punishment  is  entirely  in  the  Justices'  discretion,  where 
the  Statute  says  ^not  exceeding*  so  much,  or  such  a  time ;  nor  does  it  require 
that  the  punishment  in  default  of  payment  of  a  penalty  adjudged  should  be 
proportionate  to  the  maximum  imprisonment  allowed  by  the  Act,  t.  e.,  if 
the  maximum  penalty  be  £5,  and  the  maximum  imprisonment  two  calendar 
months,  that,  if  the  Justices  convict  in  £2  lOs.,  they  should  commit  for  one 
calendar  month ;  but  they  may  commit  for  two ;  for  the  penalties,  and 
imprisonment  in  default,  are  very  disproportionate  to  each  other  through- 
out the  whole  of  the  summary  jurisdiction." 

Where  a  second  offence.  Evidence  of  a  previous  Conviction^, — "  In  case 
of  the  charge  being  for  a  second  or  subsequent  offence,  for  which  an  in- 
creased penalty  can  be  awarded,  the  Justices  should,  after  deciding  to 
convict  for  the  offence  then  before  them,  have  legal  proof  of  the  previous 
conviction  or  convictions,  first  ascertaining  that  the  subsequent  conviction 
can  be  treated  as  such,  and  a  higher  penalty  awarded,  as,  in  many  instancesy 
a  time  is  limited  for  the  conviction  for  a  second  or  subsequent  offence  from 
the  previous  conviction.  The  only  legal  admissible  evidence  of  a  previous 
conviction,  where  a  Statute  does  not  allow  of  any  other,  is  either  the 
conviction  itself,  produced  by  the  proper  officer,  or  by  some  one  who  has 
received  it  out  of  his  custody,  or  an  examined  copy  of  the  conviction  in 
his  custody.  (10  J.  P.,  527).  In  some  cases,  (7  &  8  Gr.  IV.,  cc.  29,  30), 
a  certified  copy  under  the  hand  of  the  Clerk  of  the  Peace,  is  good  evi- 
dence. In  addition  to  this  proof,  however,  there  must  be  evidence  of  the 
identity  of  the  defendant  with  the  conviction,  by  the  constable  or  some 
other  person."  (P.  102). 

By  the  recent  Evidence  Act,  (22  Vic,  No.  7,  s.  7),  "  In  every  case, 
civil  or  criminal,  in  which  it  shall  be  necessary  to  prove  that  any  person 
was  convicted  of  any  offence,  or  sentenced  to  any  punishment  or  pecuniary 
fine,  before  or  by  any  Court  or  Justices,  or  was  ordered  by  any  Court  or 
Justices  to  pay  any  sum  of  money,  a  certificate  under  the  hand  (or  pur- 
porting to  be)  of  the  officer  having  ordinarily  the  custody  of  the  records 
or  documents  and  proceedings  showing  such  conviction,  sentence,  or  order, 
shall  upon  proof  of  the  identity  of  the  party,  be  sufficient  evidence  of  such 
conviction,  sentence,  or  order,  and  of  the  particular  offence  or  matter  in 
respect  of  which  it  was  had,  or  passed,  or  made,  if  stated  in  such  certifi- 
cate :  Provided  that  the  time  and  place  of  such  conviction,  sentence,  or 
order  shall  be  stated  therein,  with  the  title  of  the  Court  in  which,  or  the 
names  of  the  Justices  by  or  before  whom,  the  same  was  so  had  or  made ; " 
and,  by  s.  9,  '^  Every  such  certificate,  or  paper  purporting  to  be  such  cer- 
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tificate,  stating  that  the  party  signing  the  same  has  ordioarilj  the  custody 
of  the  records,  documents,  or  proceedings  referred  to  therein,  shall  be 
primd  facie  evidence  of  that  fact,  and  of  the  signature  and  official  character 
of  such  party." 

Consecutive  periods  of  Imprisonment'], — A  Magistrate  ought  not,  on 
conviction  in  several  cases,  to  defer  sentence  in  the  second  until  the  impri- 
sonment in  the  first  is  about  to  expire,  and  then  issue  a  warrant  of  deten- 
tion for  a  second  period  of  imprisonment.  If  two  or  more  charges  be 
brought  before  a  Magistrate  at  the  sa:me  time,  it  is  his  duty  to  adjudicate 
on  them  in  succession,  and  without  delay.  If  he  convict  upon  more  than 
one,  where  the  punishment  is  imprisonment,  he  should  make  out  separate 
warrants  upon  each  conviction,  the  second  imprisonment  to  commence  and 
take  effect  upon  the  expiration  of  the  first.**  (R.  v.  Wilkes^  4  Burrows, 
2577). 

The  power  of  adjudicating  under  s.  5  against  a  defendant  who  shall  be 
in  prison^  "undergoing  imprisonment  upon  a  conviction  for  any  other 
offence^**  requires  some  care  in  its  application,  and  the  following  note  of 
Mr.  Oke  upon  the  subject  shows  that  its  application  may  not  be  so  prac- 
ticable as  was  contemplated  : — 

"  If  the  words  *  in  prison'  and  '  imprisonment'  imply  an  actual  confine- 
ment in  the  common  gaol  or  house  of  correction,  (as  Mr.  Archbold,  in  a 
note  to  the  sect.  p.  171,  seems  to  think  they  do),  then  the  section  would 
be  applicable  to  those  cases  only  where  the  defendant  is  convicted  of  the 
subsequent  offence  in  his  absence,  under  s.  13,  and  particularly  in  some 
cases  where  the  Statute  requires  the  conviction  to  take  place  within  a 
given  time,— there  being  no  authority  in  Justices  to  order  a  Gaoler  to 
bring  up  a  person  in  his  custody  to  a  Petty  Sessions  to  answer  a  summary 
charge,  unless  he  were  in  prison  on  a  remand  merely,  and  not  by  way  of 
punishment.  If,  however,  as  has  been  contended,  (1  Magis.,  p.  172, 
Wise's  Supplement,  535),  the  defendant  is  '  in  prison,  undergoing  impri- 
sonment upon  a  conviction,'  from  the  moment  of  his  being  convicted  of  the 
first  offence  the  section  applies ;  but  then,  only  where  the  defendant  is 
present  at  the  time  of  conviction  for  both  offences  ;  for  if  he  be  convicted 
of  the  first  or  both  offences  ex  parte  (which  he  may  be)  on  the  same 
day,  he  would  not  be  in  prison  at  all  at  the  time  of  the  first  conviction^ 
for  the  imprisonment  in  such  a  case  begins  to  run  from  the  time  of  the 
defendant's  being  arrested  under  the  commitment,  and  not  from  the  date 
of  the  conviction  or  commitment.  (In  re  Bowdler,  12  Q.  B.,  612,  over- 
ruling Fletcher's  casCy  13  L.  J.  M.  C,  16).  Therefore,  where  the  de- 
fendant is  in  actual  confinement  for  the  first  offence  at  the  time  of 
the  second  conviction  ex  parte^  the  commitment  for  the  first  offence 
produced  by  the  Gaoler  will  not,  as  likewise  contended  at  1  Magis.,  p.  172, 
be  evidence  of  the  previous  conviction ;  but  the  usual  proof  of  it  must  be 
given  to  the  Justices.  This  section,  it  will  be  observed,  does  not  apply  to 
orders  on  complaints ;  but  it  will  be  applicable  to  all  descriptions  of  con- 
victions  for  offences,  whether  the  imprisonment  for  the  first  or  second 
offence  is  in  default  of  payment  of  a  fine,  or  in  default  of  distress,  or  im- 
prisonment absolutely  for  a  time  certain ;  but  the  cumulative  imprisonment 
must  be  in  all  cases  adjudged  at  the  time  of  the  hearing  of  the  informa- 
tion and  conviction,  and  not  deferred  till  the  expiration  of  the  first  impri- 
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sonmeDt,  and  the  oommitment  must  be  forthwith  delivered  to  the  6fM>ler." 
(See  Form  ^05^,  Part  II.) 

Penalty  where  several  Offender$\,^^'Vfhece  several  offenders  are  convicted 
of  the  same  offence,  whether  it  be  in  its  nature  single  or  joints  a  joint 
award  of  one  fine  against  them  is  erroneons,  for  it  ought  to  be  several 
against  each  defendant ;  otherwise,  one  who  has  paid  his  proportionate  part 
might  have  to  continue  in  prison  till  all  the  others  had  paid  theirs,  which 
would  be  to  punish  him  for  the  offence  of  another.  (Paley,  224  \  Morgan 
V.  Brovmy  4  A,  &  E.,  515  ;  A  v,  Cridland,  3  Jur.  N.  S.,  1213  Q.B.) 

Questionable  whether  a  joint  or  several  Offence']. — It  is  often  a  question 
of  considerable  doubt,  whether,  if  two  or  more  commit  an  act  punishable 
by  a  certain  penalty,  distinct  penalties  of  the  fidl  amount  can  be  imposed 
upon  each  defendant,  or  only  one  penalty  amongst  the  whole ;  or,  in  other 
words,  whether  one  offence  is  committed,  or  several^  If  a  Statute  impose 
a  penalty  upon  a  certain  actj  then,  if  two  or  more  commit  it,  only  one 
penalty  is  in  general  incurred.  fR.  v.  BlensdalCj  4  T.  R..  809).  If,  how- 
ever, the  penalty  imposed  by  the  Statute  be  obviously  on  each  offence,  or 
if  the  offence  committed  be  of  a  several  nature,  so  that  the  guilt  of  each 
person  is  distinct  from  that  of  the  other,  a  distinct  penalty  upon  each 
should  be  imposed,  as  when  a  distinct  offence.  {E.  v,  Hube,  5  T.  R.,  542). 
In  B,  V.  Dean,  (12  M.  &  W.,  39),  Alderson,  B.,  says,  "  You  must  look  at  the 
Statute  to  see  whether  every  person  is  to  be  punished,  or  every  offence  to 
be  punished.  If  every  offence  is  to  be  punished,  there  is  to  be  one  penalty 
only,  however  large  the  number  of  persons  who  committed  it ;  but  if  there 
are  several  penalties  on  each  person,  it  is  obviously  otherwise.^'* 

In  the  case  of  a  joint  offence,  the  penalty  is  divisible  according  to  the 
discretion  of  the  Magistrate,  and  must  appear  separately  on  the  conviction. 
(^Morgan  v,  Brown^  4  A,  &  E,,  515). 

£y  s.  17,  directions  are  given  as  to  the  forms  of  convictiona  and  orders,, 
which,  except  in  the  cases  specified  to  the  contrary,  may  he  drawn  up 
according  to  the  Form  given  by  the  Act  (I.,  1,  2,  3),  and  (K*^  1,^  2,  3).. 
A  minute  of  the  order  on  conviction,  or  a  memorandum  thereof,  should  at 
once  be  made  and  entered  in  a  separate  book  kept  for  that  purpose ;  or  if 
no  such  book  be  kept,  nor  any  book  of  the  proceedings  where  such  entry 
can  be  made,  it  should  be  written  either  on  a  separate  paper,  and  annexed 
to  the  information  or  complaint,  or  on  the  back  of  the  information,  com- 
plaint, summons,  or  warrant,  and  signed  by  the  convicting  Justice  or 
Justices,  so  that  any  Justice  might  thereupon  enforce  the  adjudication.  As 
has  been  observed,  however,  it  is  very  desirable  that  all  the  proceedlnga 
should  be  entered  in  a  book,  from  their  commencement  to  their  dose.  *^  It 
will,  of  course,"  says  Mr.  Saunders,  ^^  not  escape  the  attention  of  Justices^ 
that  this  clause  (the  17th)  wiU  not  apply  to  convictions  or  orders  upon 
Acts  subsequently  passed,  if  these  Acts  themselves  contain  the  requisite 
Forms." 

The  general  applicability  of  these  Forms  has  since  been  decided  in  several 
cases. 

§  VII, — Oy  Convections. 

Convictions^  Requisites  of], — The  requisites  of  the  conviction,  which 
fhould  ii^clude  all  %h^  defendiM^ts  convicted  at  the  same  time  of  the  sauie^ 
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cliarge,  are,  in  addition  to  those  before  referred  to  in  regard  to  the  infor- 
mattoTij  as  to  the  description  of  the  Justices,  the  offence,  with  date,  &c., 
principally  in  regard  to  the  mode  of  stating  the  judgment  in  the  adjudi- 
cating portion,  which  must  be  precise  and  certain,  (i2.  v.  Harris,  7  T.  R., 
238),  and  must  strictly  follow  the  provisions  of  the  Act  of  Parliameut 
upon  which  it  is  provided ;  for  any  excess,  diminution,  or  variation  of  the 
penalty  or  punishment  and  costs  fixed  by  the  Statute,  but  not  of  their 
application,  (Charter  v.  Graeme,  13  Q.  B.,  216 ;  and  see  17  Vic,  No.  39, 
8.  16),  wiU  render  the  conviction  entirely  void.  The  Form  need  not,  in 
all  cases,  be  followed  verbatim ;  for  such  alterations  as  are  requisite  may 
be  made.  (In  re  Boothroyd,  15  M.  &  W.,  1).  It  seems  now,  since  only 
one  offence  can  be  inserted  in  the  information,  that  the  conviction  upon 
which  it  is  founded  should  likewise  contain  one  offence,  although,  before 
the  Statute,  it  was  legal  to  include  several  offences  of  the  same  nature  in 
the  same  conviction;  (Paley,  4th  ed.,  218);  but  if  several  are  inserted, 
each  must  be  distinctly  charged,  and  the  penalties  must  be  properly 
adjudged  ;  (Newman  v.  Bendyshe,  10  A.  &  E.,  11)  ;  and  Jervis's  Statute 
contains  no  provision  prohibiting  the  joinder  of  offences  in  the  same  con- 
viction. 

Separate  convictions  are  recommended,  because  of  the  complicated  nature 
of  the  adjudication  of  the  imprisonment  on  non-payment. 

A  conviction  for  trespassing  in  search  of  game  in  the  day-time,  under 
1  &  2  W.  IV.,  c.  32,  8.  30,  included  four  persons,  and  adjudicated  "  that 
each  of  them,  J.  C,  J.  B.,  W.  W.,  and  J.  S.,  so  making  default,  should 
be  imprisoned  for  one  month,  unless  the  said  several  sums,  and  the  costs 
and  charges  of  conveying  each  of  them,  J.  C,  J.  B.,  W.  W.,  and  J.  S., 
so  making  default  to  gaol,  should  be  sooner  paid."  Held,  that  it  made 
each  to  be  imprisoned  until  the  costs  of  conveying  all  to  gaol  had 
been  paid,  and  therefore  was  bad,  inasmuch  as  11  &  12  Vic,  c  43,  s.  23, 
only  made  each  liable  for  the  costs  of  conveying  him  to  gaol.  (/2.  v.  Crid- 
land,  3  Jur.  N.  S.,  1213,  Q.  B.) 

Meaning  of  Month\ — As  to  the  term  of  imprisonment,  it  may  be 
observed,  that  some  Statutes  mention  month,  others  ^^  calendar  month.''  It 
was  formerly  important  to  bear  this  distinction  in  mind,  (as  in  the  former 
case  a  lunar  month  of  28  days  was  intended),  but  now,  by  16  Vic,  No.  1, 
(which  appears  to  be  both  retrospective  and  prospective),  a  month  in  all 
Acts  means  a  calendar  month,  unless  words  are  added  showing  that  lunar 
month  is  intended. 

Conviction  not  vsually  drawn  up  at  time  of  giving  the  decision'], — The 
formal  record  of  conviction  is  seldom  drawn  up  at  the  time  the  decision  is 
actually  made  against  the  defendant ;  but  a  minute  of  memorandum  of  the 
terms  of  the  judgment  or  decision  is  entered  by  the  Clerk  upon  the  minutes 
of  proceedings,  and  the  conviction  is  itself  drawn  up  subsequently  by  the 
Clerk  at  his  leisure.    (See  17  Vic,  No.  39,  s.  9). 

Considerable  latitude  has  always  been  allowed  to  Magistrates,  as  to  the 
time  and  mode  of  drawing  up  their  formal  conviction.  Thus,  where  an 
informal  conviction  has  been  signed  and  handed  over  to  the  defendant, 
and  even  carried  into  execution  by  distress  and  imprisonment,  it  has  been 
held  that  Justices  may  at  any  time  before  the  trial  of  an  action  of  trespass 
for  the  distress  or  commitmentf  draw  up  and  sign  a  more  formal  convic* 
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lion,  BO  that  it  agreed  with  the  actual  proceedings  as  they  occurred  before 
the  Justices ;  and  such  formal  conviction  may  be  produced  upon  the  trial, 
80  as  to  supersede  the  one  originally  given  to  the  defendant,  and  a  good 
defence  to  the  action  may  be  thereby  set  up  and  established.  But,  after 
the  conviction  has  been  quashed  on  appeal,  the  convicting  Justice  cannot 
protect  himself  by  drawing  up  a  more  formal  one,  nor  can  he  do  so  after 
the  defendant  taken  under  a  warrant  founded  on  a  defective  conviction, 
has  been  discharged  on  Habeas  Corpus,  (Chaney  v.  Payne^  1  Q.  B.,  712). 

Where  a  prisoner  had  been  lodged  in  gaol  under  a  bad  warrant  of  com- 
mitment, a  good  warrant  subsequently  delivered  to  the  Gaoler,  but  before  a 
rule  for  a  Habeas  Corpus  had  been  obtained,  was  held  to  be  a  good  answer 
to  that  rule.  fEx  parte  Cross,  26  L.  J.  M.  C,  201,  confirming  E.  v. 
Richards,  5  Q.  B.,  926). 

Upon  the  trial  of  an  appeal  against  a  conviction,  the  Court  of  Quarter 
Sessions  must  proceed  on  the  conviction  returned  to  it  in  the  regular  way 
by  the  Clerk  of  the  Petty  Sessions,  without  paying  any  regard  to  a  former 
one  which  may  have  been  erroneously  given  to  a  defendant,  with  mistakes 
in  matter  of  form. 

Description  of  Offence], — A  few  cases  are  given  at  greater  length,  from 
which  the  Magistrate  will  learn  what  care  is  required  in  describing  the 
offence  in  summary  convictions  and  commitments.  The  first  case  has 
been  already  referred  to,  (p.  217). 

A  return  to  a  Habeas  Corpus  ad  subjiciendum  set  forth  a  document, 
being  a  conviction  and  committal  under  Stat.  4  6.  IV.,  c.  34,  s.  3, 
which  recited  an  information  and  complaint  by  the  agent  of  D.,  that  the 
prisoner  had  contracted  to  serve  D.  for  a  term,  and  did,  before  the  con- 
tract was  completed,  absent  himself  from  his  service,  and  did  thereby,  then 
and  there,  neglect  to  fulfil  the  same,  contrary  to  the  form  of  the  Statute,  ^t?. 
(/n  re  Seth  Turner,  9  Q.  B.,  80).  And  the  document  added :  "  therefore 
it  manifestly  appearing  to  me"  (the  Justice)  that  the  prisoner  "  is  guilty 
of  the  said  offence  charged  upon  him  in  the  said  information  and  com- 
plaint, I  do  hereby  convict  him  of  the  offence  aforesaid,  and  I  do  hereby 
order  and  adjudge  that "  the  prisoner,  "  for  the  offence  aforesaid,  be 
imprisoned,"  &c.  Upon  motion  to  discharge  the  prisoner,  it  was  held, 
that  the  information  showed  no  offence,  as  there  might  be  some  lawful 
excuse  for  the  absence,  though  the  Statute  simply  makes  the  party's 
absenting  himself  from  service  the  ground  of  complaint,  and  that  the  con- 
viction therefore  was  bad.  "The  information,"  said  Patteson,  J.,  "does 
add  that  the  prisoner  did,  by  absenting  himself  from  service,  *  thereby 
neglect  to  fulfil  the  same,'  contrary  to  the  Statute;  but  that  is  not  a 
direct  charge ;  it  is  only  an  inference  from  what  precedes  ;  if  the  absenting 
does  not  constitute  an  offence  as  laid,  the  inference  is  not  warranted.  It 
therefore  comes  to  this, — whether  it  is  necessary  to  negative  lawful 
excuse?  I  think  it  is,  and  that  the  absence  must  be  shown  to  be  wilful, 
or  without  lawful  excuse.  As  this  information  is  framed,  it  would  have 
been  proved  by  showing  that  the  prisoner  had  stayed  away  because  he 
had  broken  his  leg." 

In  Lindsay  v.  Leigh,  (11  Q.  B.,  455),  an  action  of  trespass  for  false 
imprisonment  was  brought  against  a  Magistrate,  for  committing  the 
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as  to  give  the  party  distrained  upon  sufficient  time  to  turn  about  hinif  and 
procure  the  means  of  payment.  (Jones  v.  Johnson^  20  L.  J.  M.  C,  11). 

The  constable  is  bound,  at  the  time  assigned  for  the  return  of  the  war- 
rant, to  certify  to  the  Justice  what  he  has  done  upon  it ;  but  no  time  is 
now  limited  for  its  return ;  he  should,  therefore,  make  his  return  within  a 
reasonable  time  after  its  execution.  (Paley,  265). 

Mandamxis  for  enforcing  Summary  Conviction  discretionary], —  The 
Oourt  has  a  discretion  as  to  granting  a  writ  of  mandamus  commanding 
Justices  to  issue  a  warrant  for  enforcing  the  punishment  of  a  person  sum- 
marily convicted  before  them.  fEx  parte  Robert  Thomas^  16  L.  J.  M.  C, 
57  ;  Paley,  256). 

One  Justice  may  enforce  all  Convictions  and  Orders'l — One  Justice  may 
issue  all  warrants  of  distress  or  commitment  after  tne  determination  of 
any  case ;  and  it  shall  not  be  necessary  that  such  Justice  shall  be  the 
Justice,  or  one  of  the  Justices,  by  whom  the  said  case  shall  be  heard  and 
determined.  (S.  29). 

It  must  be  observed,  generally,  that  the  penalty,  costs  of  conviction,  or 
term  and  manner  of  imprisonment  to  be  enforcexl  or  imposed,  is  such  as 
the  Statute  upon  which  the  conviction  or  order  is  founded  directs,  and  the 
same  as  previously  adjudged  by  the  convicting  Justice  or  Justices  ;  and 
no  greater  or  other  can  be  enforced  than  that  which  formed  the  original 
adjudication  upon  the  information  or  complaint. 

Of  the  Form  of  commitment  to  prison"]. — The  warrant  of  commitment, — 
whether  for  an  absolute  term  of  imprisonment,  in  default  of  payment  of  a 
penalty,  or  in  default  of  distress  for  same, — must  in  all  cases  be  in  writing  ; 
(2  Hawk.,  c.  16,  s.  13,  p.  179 ;  Hutchinson  v.  Lowndes^  4  B.  &  Ad.,  118)  ; 
but  a  verbal  order  to  detain  a  defendant  until  it  is  made  out  will  be 
sufficient.  The  cause  of  the  commitment  must  be  stated  with  clearness, 
and  it  must  be  shown  that  the  complaint  was  one  over  which  the  Justice 
had  jurisdiction  ;  (R,  v.  King^  13  L.  J.  M.  C,  43  ;  Johnson  v.  Rcid^  6 
M.  &  W.,  124  ;  R.  v.  Chane,y,  6  Dowl.,  281 ;  Re  Peerless,  1  Q.  B.,  148) ; 
and  it  must  state  specifically  that  the  defendant  was  convicted  of  the 
offence,  which  fact  must  not  be  left  to  inference.  (R.  v.  Rhodes,  4  T.  R., 
220  ;  R,  V.  Cooper,  6  T.  R.,  509).  So,  too,  there  must  be  no  ambiguity 
in  the  description  of  the  oflfence,  but  it  must  be  stated  with  certainty,  as 
has  already  been  referred  to  in  the  remarks  relating  to  the  information  ; 
and  it  must  correspond  with  the  conviction  in  every  material  particular ; 
for  if  it  show  an  offence  of  a  different  nature,  it  will  be  bad  ;  (Rogers  v. 
Jones,  3  B.  &  C,  409 ;  Wood  v.  Fenwick,  10  M.  &  W.,  195  ;  Daniel  v. 
Phillips,  1  Cr.  M.  &  R.,  662 ;  Charter  v.  Oreame  and  another,  18  L.  J. 
M.  C,  73)  ;  and  it  must  be  precise  as  to  the  time  and  manner  of  the  de- 
fendant's imprisonment,  and  of  the  conditions  of  his  discharge,  (Groome 
V.  Forrester,  5  M.  &  S.,  314  ;  and  Paley,  285),  for  if  it  be  bad  in  part, 
it  is  in  most  instances  bad  in  toto  ;  (Paley,  289)  ;  and  see  ex  parte  Allison, 
24  L.  J.  M.  C,  73  ;  Eggington  v.  Mayor,  ^c,  of  Lichfield,  24  L.  J.  Q.  B., 
360,  as  to  the  Forms  of  commitment  in  Jervis's  Act  being  sufecient  in  all 
cases  of  summary  conviction.  (Oke's  S.,  120). 

Provisions  as  to  commitment  not  being  void  for  defects'\. — It  may  here 
be  observed,  that  by  some  Acts  of  Parliament,  as  the  7  &  8  G.  IV.,  c.  29, 
8.  73,— c  30,  s.  39  ;  9  G.  IV.,  c.  31 ;  1  &  2  W.  IV.,  c.  32,  s.  45,  and 


JUSTICES. NO.  2.  241 

some  others,  it  is  provided  that  no  warrant  of  commitment  shall  be 
held  void  by  reason  of  any  defect  therein,  provided  it  be  therein  alleged 
that  the  party  has  been  convicted,  and  there  be  a  good  and  valid 
conviction  to  sustain  the  same ;  but  it  will  be  observed  from  the  above, 
that  the  commitment  must  not  diflfer  from  the  conviction.  There  is  no 
general  enactment  upon  the  subject,  and  a  good  conviction  will  not  help  a 
bad  warrant,  where  the  Statute  providing  for  the  proceedings  does  not 
contain  such  a  clause.  (Wickts  v.  Clutterbuckj  2  Bing,,  483).  In  M.  v. 
Richards  and  others^  5  Q.  B.,  926,  it  was  admitted  in  argument,  that  a 
Justice  may  substitute  at  the*pri8on  a  good  warrant  of  commitment  for  a 
defective  one.    (Oke,  s.  122 ;  and  ex  parte  Cross,  26  L.  J.  M.  C,  201). 

Time  from  which  the  imprisonment  runs'].  —  In  Fletcher's  case,  (13 
L.  J.  M.  C,  16),  it  was  decided,  that  the  warrant  of  commitment  having 
omitted  the  date  when  it  was  granted,  the  imprisonment  was  held  illegal, 
for  it  was  uncertain  when  it  should  commence;  but  in  R.  v.  Bowdler^ 
(12  Q.  B.,  612,  619;  17  L.  J.,  Q.  B.,  245),  this  case  was  overruled  on 
this  point,  and  the  imprisonment  held  to  run  from  the  time  of  the  defen- 
dant being  arrested  under  the  commitment,  and  not  from  the  date  of  it  or 
the  conviction.  See  also  ex  parte  Foulkes,  15  M.  &W.,  612;  Braham  v. 
JoycCj  4  Exch.,  487  ;  Hayes  v.  Keene,  21  L.  J.  C.  P.,  204 ;  Mayhew  v. 
Parker,  8  T.  R.,  110.    (Oke,  s.  122). 

Where  several  offenders,  a  separate  commitment  is  recommended], — 
The  observations  before,  at  p.  236,  should  be  considered  when  granting  a 
warrant  of  commitment  against  several  offenders.  Strictly,  there  should 
be  a  separate  commitment  for  each  defendant  where  more  than  one  is  con- 
victed upon  a  joint  or  several  offence,  or  where  they  are  not  all  sent  to 
gaol  on  the  same  day,  as  well  as  where  the  punishment  is  different  to  each. 
It  might  recite  that  A.  B.  was  convicted,  for  that  he  the  said  A.  B., 
^^  togetlier  vnth  C,  D.  and  another j  /'or,  othersj,"  did  so-and-ao,  '*and  it 
was  thereby  adjudged  that  the  said  A.  B.  for  his  said  offence  should,  &c.," 
and  then  proceed  in  the  same  way  as  if  A.  B.  were  the  only  person  con- 
victed.    See  R,  V   Cridlandj  3  Jur.  N.  S.,  Q.  B.,  1213,  cited  before. 

Discharge  of  defendant  on  payment  of  sum  adjudged j  or  otherwise], — 
On  payment  of  the  amount  mentioned  in  a  warrant  of  commitment  or 
distress,  with  the  expenses,  the  constable  must  cease  to  execute  it,  (ss.  28, 
31) ;  but  after  committal  to  prison,  the  same  must  be  paid  to  the  Gaoler, 
who  will  discharge  the  defendant,  if  he  be  in  his  custody  for  no  other 
matter,  (s.  28),  such  as  under  a  commitment  for  a  consecutive  period  for 
another  offence,  &c.  There  seems  to  be  no  objection,  where  more  convenient, 
to  the  committing  Justice  or  the  Clerk's  receiving  the  amount  after  commit- 
tal, in  which  latter  case  the  Justice  should  issue  a  liberate  (see  Part  II,') 
or  discharge  to  the  Gaoler,  stating  that  the  condition  of  the  commitment 
has  been  complied  with.  On  no  other  ground  can  a  Justice  order  a  person 
committed  to  prison  on  a  summary  conviction  to  be  liberated,  (except  where 
the  particular  Statute  authorizes  it,  as  7  &  8  G.  IV.,  c.  29,  s.  68, — c.  30, 
8.  34,  where  the  Justice  convicting  may  discharge  the  offender  from  his 
conviction  on  making  satisfaction  to  the  party  aggrieved  for  damages  and 
costs,  or  either  of  them,  without  payment  of  the  fine  adjudged).  No 
portion  less  than  the  whole  amount  adjudged  to  be  paid  should  be  received, 
nor  by  instalments,  for  if  it  becomes  necessary  to  issue  the  commitment, 
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what  has  been  received  most  be  refunded  to  the  defendant   (Oke,  s.  123). 
See  Stone's  Manual,  p.  280. 

No  demand  of  penalty  necessary  before  enforcing  it"]. — Some  doubts 
have  arisen  whether  a  distress  warrant  or  commitment  could  issue  forth- 
with upon  a  conviction  being  made  under  the  provisions  of  Jervis's  Acts, 
where  the  defendant  did  not  appear  on  the  hearing  and  determination  of 
the  case,  without  a  demand  being  first  made  of  the  amount  of  penalty, 
&c. ;  but,  as  the  present  Statute,  11  &  12  Vic,  c.  43,  contains  no  provision 
(and  in  this  it  differs  from  the  old  Act,  5  W.  IV.,  No.  22,  see  p.  244), 
op  the  subject,  except  as  requiring  a  copy  of  the  minute  of  an  Order  to  be 
first  served,  (s.  17),  it  would  seem  that  no  such  demand  is  necessary  upon 
a  conviction ;  (see  ex  parte  Edwards,  8  D.  &  Hy.,  1 15 ;  Wooton  v.  Harvey, 
6  East,  79 ;  Barnes  v.  White^  1  C.  B.,  192,  205,  210;  and  Paley,  253, 
256) ;  neither  does  notice  of  the  conviction  appear  to  be  necessary  when  it 
takes  place  in  the  defendant's  absence. 

Where  time  is  given,  Proof  of  non-payment], — Where  time  is  given 
for  the  payment  of  a  penalty,  &c.,  it  would  be  advisable  for  the  constable 
to  make  an  affidavit  of  the  non-payment,  before  issuing  the  commitment 
or  distress  warrant. 

Where  Imprisonment  only  is  adjudged], — In  the  case  of  absolute  impri- 
sonment being  adjudged  for  the  offence,  as  no  time  is  given,  the  defendant 
should  be  ordered  into  the  custody  of  some  constable  immediately  on  convic- 
tion. By  s.  24,  defendant  is  to  be  committed  forthwith  ;  the  costs  are  to  bo 
levied  separately ;  and,  in  default,  additional  imprisonment.  If  the  defen- 
dant, at  the  time  of  the  conviction,  confess  he  has  no  goods,  or  that  fact 
appear  to  the  Justices,  or  that  the  distress  for  the  costs  would  be  ruinous 
to  him,  as  provided  by  s.  19,  he  may  be  committed  forthwith  for  the  addi- 
tional term  for  these  costs,  without  issuing  the  distress  warrant ;  the  Form 
of  conviction,  (I.  3.),  it  will  be  seen,  provides  for  such  an  event,  and  is  a 
sufficient  authority  for  such  a  committal ;  but  it  should  be  by  a  separate 
warrant  of  commitment.  No  Form  of  commitment  on  confession  of  no 
goods  by  the  defendant,  or  where  the  distress  would  be  ruinous,  is  given 
by  the  Statute ;  but  one  will  be  found  among  the  Forms  given  in  this 
volume,  post,  Part  II. 

It  may  be  added,  that  it  is  folly  settled  that,  by- the  words  in  an  Act  of 
Parliament  authorizing  the  penalty  ^*  to  be  levied  by  distress/'  is  to  be  un- 
derstood distress  and  sale.  (Paley,  264).  S.  20  authorizes  the  detainer  of  the 
defendant,  unless  security  be  given  by  him,  until  return  of  distress  warrant. 

Costs  to  be  definitely  adjudged], — If  the  conviction  do  not  adjudge  costs, 
a  distress  warrant  cannot  issue  for  them.  (Leary  v.  Patrick,  15  Q.  B., 
266) ;  and  see  s.  18. 

Effects  of  Partners,  defendants], — If  the  penalty  be  recoverable  by 
distress  against  offenders  who  are  partners,  the  constable  may,  it  is  con- 
ceived, seize  both  the  joint  and  separate  effects,  or  either,  as  on  a  levy  by 
the  Sheriff,  each  party  being  answerable  for  the  whole,  and  not  merely  for 
a  proportionate  part.  (Abbott  v.  Smith,  2  Wm.  Bla.,  947). 

Defendant  may  replevy], — It  has  been  decided  by  the  Court  of  Exche- 
quer, (George  v.  Chambers,  11  M.  &  W.,  149),  that  replevin  will  lie  for 
goods  taken  under  a  distress  warrant  founded  on  a  conviction.  See  Paley, 
263,  264. 
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If  9k  feme  covert  be  foand  guilty  of  an  offence,  and  the  penally  is  autho- 
rized to  be  recovered  by  distress  and  sale  of  the  offender's  goods,  she  must 
undergo  the  imprisonment  awarded,  as  the  penalty,  &c.,  cannot  be  levied 
on  the  goods  of  the  husband.  (R,  v.  Johnson^  5  Q.  B.,  335 ;  Paley  on 
Ck)nv.,  4th  ed.,  p.  260). 

In  default  of  sufficient  distress,  s.  21  provides  that  the  defendant  may 
be  imprisoned  and  kept  to  hard  labour,  in  such  manner  and  for  such  time 
as  shall  have  been  directed  and  appointed  hy  the  Statute  on  which  the 
conviction  or  order  was  founded,  unless  ''  the  sums  adjudged  to  be  paid, 
and  all  costs  and  charges  of  the  distress,  and  also  the  costs  and  charges  of 
the  commitment  and  conveyiug  the  defendant  to  prison,  if  such  Justice 
shall  think  fit  so  to  order,  (the  amount  thereof  being  ascertained  and 
stated  in  such  commitment)^  shall  be  sooner  paid.'' 

Where  no  further  remedy  is  provided  by  the  Statute  authorizing  the 
distress  in  caHC  there  is  no  sufficient  distress,  the  defendant  may  be  corn- 
mitted  for  not  exceeding  three  calendar  months,  unless  the  penalty  and 
costs  be  sooner  paid.  (S.  22).  No  power  is  given  to  add  hanl  labour  to 
the  imprisonment  warranted  by  this  section. 

It  appears  that  where  the  Statute  creating  the  offence  does  not  itself 
authorize  the  recovery  of  the  fine  either  by  distress  or  imprisonment,  the 
ooly  mode  of  recovery  provided  by  Jervis's  Act  is  by  distress  (under  s. 
19)  ;  and,  if  such  distress  is  ineffectual,  no  further  procedure  by  im prison- 
meat  is  lawful,  (q)  The  remedy  by  imprisonment  given  by  s.  22,  does 
not  apply  to  such  cases.. 

It  may  be  added  that,  under  many  of  the  former  Statutes,  the  pro- 
ceedings were  regulated  by  5  W.  IV.,  No.  22,  (the  Summary  Procedure 
Act  of  1835)  ;  thi©  Act  is  not  repealed  by  the  Justices'  Act  of  1850,  (14 
Vic,  No.  43 ;  see  "  Justices,"  No.  4),  which  adopts  Jervis's  Acts,  (11  & 
12  Vic,  cc  42,  43,  and  44).  The  procedure  of  the  Act  of  1835  is  speci- 
fically adopted  by  the  Postage  Act,  (15  Vic,  No.  12;  see  "Postage"), 
passed  one  year  subsequently  to  the  introduction  of  Jervis's  Acts ;  (jjucere^ 
whether  it  was  an  oversight,  or  in  consequence  of  the  excluding  operation 
of  s.  35  of  11  &  12  Vic,  e.  43);  and  its  provisions  may  be  properly 
adopted  in  those  numerous  cases  where  the  Statute  authorizing  the  fine 
provides  no  mode  of  enforcing  it,  and  where  it  is  considered  that  the  remedy 

(q)  Mr.  Arnold's  new  Book  on  "  Summary  Oonvictions  **  has  now  arrived  in  the 
Colony,  and  from  it  (p.  xxvii.)  the  Editor  learns  that  an  Act,  to  the  effect  above 
stated,  has  passed  the  Imperial  Parliament.  (21  Ss  22  Vic.,  c.  73,  s.  5).  It  is  as 
follows : — 

**  Section  22  of  1 1  <fe  12  Vic,  c.  43,  shall  extend  and  ho  deemed  to  have  extended 
to  all  ca&es  in  which  it  is  returned  to  a  warrant  of  distress  issued  under  the  autho- 
rity of  such  Act,  for  levying  any  penalty,  compensation,  or  sum  of  money  ad- 
judged or  ordered  to  be  paid  by  any  conviction  or  order,  that  no  sufficient  goods 
of  the  party  against  whom  such  warrant  was  issued  can  be  found,  where  the  Sta- 
tute on  which  the  conviction  or  order  was  founded  provides  no  mode  of  raising  or 
levying  such  penalty,  compensation,  or  sum  of  money,  or  of  enforcing  payment  of 
the  same,  as  well  as  to  cases  whore  the  Statute  on  which  the  conviction  or  order 
is  founded  authorizes  the  issuing  thereon  of  a  warrant  of  distress.*' 

A  similar  Act,  extending  the  operation  of  s.  22,  and  repealing  the  limitation  of 
8.  35,  ought  to  be  introduced  into  the  Colonial  Parliament.  (See  *'  Abattoir,"  (Note 
a),  p.  1.  The  Magistrates'  course  would  then  be  free  from  perplexity,  and  the 
procedure  would  in  ail  cases  be  uniform. 
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by  distress  under  s.  19  is  not  sufficient, — at  any  rate,  until  an  Act  of  the 
.Legislature  is  passed  to  remedy  the  defect.  It  is  sufficient  to  call  atten- 
tion to  the  lucid  and  elaborate  judgment  of  the  Chief  Justice,  in  ex  parte 
Cockburn,  delivered  in  July,  1857, — "post  Part  III.  It  is  to  be  remem- 
bered, also,  that  s.  35  excludes  from  the  operation  of  Jervin's  Acts  a 
certain  class  of  cases, — revenue,  postal,  bastardy,  &c.  In  all  such  caseR, 
the  procedure  to  be  followed  by  the  Justices  is  such  as  would  have  been 
followed  by  them  if  Jervis's  Acts  had  never  been  adopted.  It  follows, 
therefore, — 1.  That  in  cases  (revenue,  &c.)  within  b.  35,  such  procedure 
must  be  adopted  as  would  have  been  followed  if  Jervis's  Acts  had  never 
been  passed  ;  (see  "  Distillers,"  "Bastard");  2.  That  in  cases  where  the 
Statute  creating  the  offence  gives  no  power  of  distress  or  imprisonment, 
the  former  procedure  may  be  adopted,  or  a  distress  warrant  may  issue 
under  s.  19  of  Jervis's  Act;«3.  In  all  other  cases,  the  procedure  of  Jervis's 
Act  should  be  followed. 

The  following  are  the  words  of  this  Statute  (5  W.  IV.,  No.  22,  s.  1)  :— 
"  That  in  all  cases  wherein,  by  any  Act  or  Acts  heretofore  made  and 
passed,  or  hereafter  to  be  made  and  passed,  any  proceeding  shall  have 
been  or  shall  be  or  is  by  this  Act  directed  to  be  had,  or  matter  authorized 
to  be  heard  and  determined  by  or  before  one  Justice,  or  by  or  before  two 
or  more  Justices,  in  a  summary  way,  (and  no  particular  mode  of  proceed- 
ing shall  have  been  or  shall  be  by  any  such  Act  directed  in  that  behalf), 
it  shall  be  lawful  for  any  one  Justice  to  receive  the  original  information 
or  complaint,  and  to  issue  the  summons  or  warrant  requiring  the  parties 
and  witnesses  to  appear  before  himself,  or  before  any  two  or  more  Justices, 
as  the  case  may  require ;  and  upon  the  appearance  of  the  defendant,  or  his 
or  her  contempt  by  not  appearing  after  having  been  duly  summoned  in 
manner  hereinafter  mentioned,  and  after  sufficient  time  for  his  or  her  ap- 
pearance, and  proof  thereof  on  oath  to  the  satisfaction  of  the  Justice  or 
Justices,  as  the  case  may  be,  such  Justice,  or  any  two  or  more  Justices, 
(as  the  case  may  require),  shall  and  may  proceed  to  examine  into  and  hear 
and  determine  the  matter  in  a  summary  way,  and  examine  upon  oath  all 
necessary  witnesses  produced,  and  give  his  or  their  judgment  thereon ; 
and  in  case  such  Justice  or  Justices  shall  convict  the  defendant,  and  award 
against  him  or  her  any  fine  or  pecuniary  penalty,  and  he  or  she  shall 
neglect  to  pay  the  same  fine  or  penalty  together  with  the  costs  and 
charges  of  and  attending  such  conviction,  to  be  assessed  and  ascertained 
by  the  said  Justice  or  Justices,  into  the  hands  of  the  said  convicting  Jus- 
tice, or  one  of  the  said  convicting  Justices,  (in  case  there  shall  have  been 
more  than  one  such  Justice),  within  one  week  next  aft(»r  such  conviction, 
(without  any  previous  demand  of  such  penalty),  then  it  shall  be  lawful 
for  such  Justice  or  Justices,  or  either  of  them,  or  for  any  other  Justice  of 
the  Peace,  (at  his  or  their  discretion),  to  cause  such  fine  or  penalty  and 
costs  and  charges  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  offender,  the  overplus,  after  deducting  the  charges  of  such  di-^tress 
and  sale,  to  be  rendered  to  the  said  offender :  Provided  that  if  upon  the 
return  of  the  officer  charged  with  the  execution  of  the  said  distress,  it 
shall  appear  that  no  sufficient  distress  can  be  found,  or  the  party  adjudged 
to  pay  any  money  shall  at  the  time  of  the  said  adjudication  or  conviction 
declare  that  he  or  she  has  no  goods  or  chattels  on  which  the  said  distress 
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can  be  levied,  then  the  convicting  Justice  or  Justices,  or  either  of  such 
Justices,  or  any  other  Justice  of  the  Peace,  may,  by  warrant,  commit  such 
offender  to  one  of  Her  Majesty's  gaols,  there  to  remain  for  any  time  not 
exceeding  fourteen  days  from  the  time  of  such  commitment  where  the 
whole  sum  to  be  levied  and  remaining  unpaid  together  with  the  costs  shall 
not  exceed  ten  shillings ;  one  calendar  month,  where  the  said  sum  and 
costs  shall  not  exceed  one  pound ;  two  calendar  months,  where  the  said 
sum  and  costs  shall  not  exceed  five  pounds  ;  and  three  calendar  months, 
where  the  said  8um  and  costs  shall  be  of  any  greater  amount,  unless  the 
said  sum  to  be  levied,  together  with  the  costs,  shall  be  sooner  paid." 

It  thus  appears  that  the  defendant  is  to  be  allowed  a  week  to  pay  the 
fine,  during  which  time  the  warrant  of  distress  should  remain  in  the  Police 
Office ;  and  the  regulated  imprisonment  cannot  be  awarded  until  after  the 
return  of  the  warrant  of  distress. 

With  reference  to  orders,  not  convictions,  the  latter  part  of  fl.  17 
enacts — "  That  in  all  cases  where,  by  any  Act  of  Parliament,  authority 
is  given  to  commit  a  person  to  prison,  or  to  levy  any  sum  upon  his  goods 
and  chattels  by  distress,  for  not  obeying  any  order  of  a  Justice  or  Justices, 
the  defendant  shall  be  served  with  a  copy  of  a  minute  of  such  order  (r) 
before  any  warrant  of  commitment  or  distress  shall  issue  in  that  behalf; 
and  such  order  or  minute  shall  not  form  any  part  of  such  warrant  of  com- 
mitment or  of  distress.  These  minutes  may  be  filled  up  at  the  hearing, 
and  served  on  the  defendant,  if  he  appears,  before  leaving  the  Court; 
but,  says  Mr.  Oke,  "  if  he  does  not  appear,  it  should  be  issued  in  duplicate, 
and  served  by  the  constable,  either  personally  or  at  his  abode  ;  see  Form 
(K.  3.),  where  this  mode  of  service  is  stat^i,  and  seems,  therefore,  part 
and  parcel  of  the  enactment.  No  time  of  service  is  required,  and  no  proof 
of  service  seems  necessary  before  warrant  of  commitment  or  of  distress 
issues.  As  all  sums  are  to  be  paid  to  the  Clerk  to  the  Justices,  (s.  31), 
he  seems  the  proper  person  to  sign  the  minute. '' 

An  order  may  be  bad  in  part,  and  bad  for  the  residue ;  (R.  v.  Gheen^ 
20  L.  J.  M.  C,  168) ;  it  must  be  drawn  up  before  it  is  acted  upon,  and  a 
second  order  cannot,  like  a  conviction,  be  drawn  up  and  substituted  for 
one  which  is  found  to  be  defective  or  informaL  fR.  v.  JJ.  of  Cheshire^  5 
B.  &  Ad.,  439). 

For  proceedings  to  obtain  a  Prohibition,  Habeas  CorpuSj  &c.,  see 
"  Justices,"  No.  4. 

Costs^ — Under  s.  18,  the  Justices  are  empowered  to  include  in  convic- 
tions or  orders  an  adjudication  as  to  costs  ;  but  they  must  fix  the  amount  for 
themselves,  and  cannot  delegate  to  their  clerk  or  any  other  person  to  fix  the 
amount.  (Selwood  v.  Mounts  1  Q.  B.,  726  ;  Lock  v.  Selwoodj  1  Q.  B.,  736). 
As  to  appeals,  see  "  Appeal." 

(b)  For  a  Form  of  this  minute,  adapted  to  each  description  of  order,  (for  the 
section  does  not  at  all  apply  to  a  conviction)^  see  Part  III. 


K  3 


S46  THE   AUSTRALIAN   MAOI8TBATE. 


JUSTICES. 

No.  3. 
Anno  Undecimo  et  Duodeoimo  VicTORiiE  REoiNiE. — cap.  xliv. 

An  Act  to  protect  Justices  of  the  Peace  from  vexatious  Actions 
for  acts  done  by  them  in  execution  of  their  office,    [l^th  August, 

I.  For  an  cuit  by  a  Justice  ofPea/nt  vntkin  his  jurisdiction^  the  action 
$haU  be  on  the  ccute,  and  it  shall  be  alleged  to  have  been  done  maUciously^ 
and  without  probable  cause].-— Whereas  it  is  expedient  to  protect  JuHtices 
of  the  P^ace  in  the  execation  of  their  duty  :  Be  it  therefore  enacted  hy 
the  Queen's  most  Excellent  Majesty,  hy  and  with  the  advice  and  consent 
ef  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Par* 
liament  assembled,  and  by  the  authority  of  the  same,  That  every  action 
hereafter  to  be  brought  against  any  Justice  of  the  Peace  for  any  act  done 
by  him  in  the  execution  of  his  duty  as  such  Justice,  with  respect  to  any 
matter  within  his  jurisdiction  as  such  Justice,  shall  be  an  action  on  the 
case  as  for  a  tort ;  and  in  the  declaration  it  shall  be  expressly  alleged  that 
such  act  was  done  maliciously,  and  without  reasonable  and  probable  cause ; 
and  if  at  the  trial  of  any  such  action,  upon  the  general  issue  being 
pleaded,  the  plaintiff  shall  fail  to  prove  such  allegation,  he  shall  be  non< 
suit,  or  a  verdict  shall  be  given  for  the  defendant. 

n.  For  an  act  done  by  him  loithout  jurisdiction  or  exceeding  his  juris^ 
diction^  an  action  may  be  maintained  without  such  allegation  ;  but  not  for 
an  ctct  done  under  a  conviction  or  order^  until  after  such  conviction  or 
order  shall  have  been  quashed  ;  nor  for  an  act  done  under  a  warrant  to 
compel  appearance^  if  a  summons  were  previously  served  and  not  obeyed}, 
— And  be  it  enacted,  That  for  any  act  done  by  a  Justice  of  the  Peace  in 
a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  which  he  shall 
have  exceeded  his  jurisdiction,  any  person  injured  liiereby,  or  by  any  act 
done  under  any  conviction  or  order  made  or  warrant  issued  by  such  Justice 
in  any  such  matter,  may  maintain  an  action  against  such  Justice  in  the 
same  form  and  in  the  same  case  as  he  might  have  done  before  the  passing 
of  this  Act,  without  making  any  allegation  in  his  declaration  that  the  act 
complained  of  was  done  maliciously,  and  without  reasonable  and  probable 
cause :  Provided  nevertheless,  that  no  such  action  shall  be  brought  for 
anything  done  under  such  conviction  or  order  until  after  such  conviction 
shall  have  been  quashed,  either  upon  appeal  or  upon  application  to  Iler 
Majesty's  Court  of  Queen's  Bench  ;  nor  shall  any  such  action  be  brought 
for  anything  done  under  any  such  warrant  which  shall  have  been  issued 
by  such  Justice  to  procure  the  appearance  of  such  party,  and  which  shall 
have  been  followed  by  a  conviction  or  order  in  the  same  matter,  until  after 
such  conviction  or  order  shall  have  been  so  quashed  as  aforesaid ;  or  if 
such  last-mentioned  warrant  shall  not  have  been  followed  by  any  such 
conviction  or  order,  or  if  it  be  a  warrant  upon  an  information  for  an  alleged 
indictable  offence,  nevertheless  if  a  summons  were  issued  previously  to 
such  warrant,  and  such  summons  were  served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some  person  at  his  last  or 
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most  usual  place  of  abode,  and  he  did  not  appear  according  to  the  exigency 
of  such  summons,  in  such  case  no  such  action  phall  be  maintained  against 
such  Justice  for  anything  done  under  such  warrant. 

III.  If  one  Justice  make  a  conviction  or  order^  and  another  grant  a 
warrant  upon  it,  the  action  mtut  be  brought  against  the  former'], — And 
be  it  enacted.  That  where  a  conviction  or  order  shall  be  made  by  one 
or  more  Justice  or  Justices  of  the  Peace,  and  a  warrant  of  diptress 
or  of  commitment  shall  be  granted  thereon  by  some  other  Justice  of  the 
Peace  bond  fide  and  without  collusion,  no  action  shall  be  brought  against 
the  Justice  who  so  granted  such  warrant  by  reason  ef  any  defect  in  such 
^conviction  or  order,  or  for  any  want  of  jurisdiction  in  the  Justice  or 
Justices  who  made  the  same,  but  the  action  (if  any)  shall  be  brought 
against  the  Justice  or  Justices  who  made  such  conviction  or  order. 

IV.  No  action  for  issuing  a  distress  warrant  irregularly. — No  action  in 
the  exercise  of  discretionary  pouter']. — And  be  it  enacted,  That  where  any 
poor  rate  shall  be  made,  allowed,  and  published,  and  a  warrant  of  distress 
shall  issue  against  any  person  named  and  rated  therein,  no  action  shall  be 
brought  against  the  Justice  or  Justices  who  shall  have  granted  such 
warrant  by  reason  of  any  irregularity  or  defect  in  the  said  rate,  or  by 
reason  of  such  person  not  being  liable  to  be  rated  therein ;  and  that  in  all 
cases  where  a  discretionary  power  shall  be  given  to  a  Justice  of  the  Peace 
by  any  Act  or  Acts  of  Parliament,  no  action  shall  be  brought  against 
such  Justice  for  or  by  reason  of  the  manner  ii  which  he  shall  have 
exercised  his  discretion  in  the  execution  of  any  such  power. 

y.Ifa  Justice  refuse  to  do  an  act,  the  Court  of  Qiueen*s  Bench  mag  bg 
rule  order  him  to  do  it,  and  no  action  shall  be  brought  against  him  for 
doing  if]. — And  whereas  it  would  conduce  to  the  advancement  of  Justice^ 
and  render  more  effective  and  certain  the  performance  of  the  duties  of 
Jastices,  and  give  them  protection  in  the  performance  of  the  same,  if  some 
simple  means,  not  attended  with  much  expense,  were  devised  by  which  the 
legality  of  any  act  to  be  done  by  such  Justices  might  be  considered  and 
adjudged  by  a  Court  of  competent  jurisdiction,  and  such  Justice  enabled 
and  directed  to  perform  it  without  risk  of  any  action  or  other  proceeding 
being  brought  or  had  against  him  :  Be  it  therefore  enacted.  That  in  all 
cases  where  a  Justice  or  Justices  of  the  Peace  shall  refuse  to  do  any  act 
relating  to  the  duties  of  his  or  their  office  as  such  Justice  or  Justices,  it 
shall  be  lawful  for  the  party  requiring  such  act  to  be  done  to  apply  to  H«r 
Majesty's  Court  of  Queen's  Bench,  upon  an  affidavit  of  the  facts,  for  a 
Rule  calling  upon  such  Justice  or  Justices,  and  also  the  party  to  be 
affected  by  such  act,  to  show  cause  why  such  act  should  not  be  done ; 
and  if  after  due  service  of  such  Rule  good  cause  sbnll  not  be  shown 
against  it,  the  said  Court  may  make  the  same  absolute,  with  or  without  or 
upon  payment  of  costs,  as  to  them  shall  seem  meet ;  and  the  said  Justice 
or  Justices  upon  being  served  with  such  Rule  absolute  shall  obey  the 
same,  and  shall  do  the  act  required ;  and  no  action  or  proceeding  whatso- 
ever shall  be  commenced  or  prosecuted  against  such  Justice  or  Justices 
for  having  obeyed  such  Rule,  and  done  such  act  so  thereby  required 
as  aforesaid. 

VI.  After  conviction  or  order  confirmed  on  appeal,  no  action  to  be 
broughf]. — And  be  it  enacted,  That  in  all  cases  where  a  warrant  of  distress 
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or  warrant  of  commitment  shall  be  g^nted  by  a  Justice  of  the  Peace  upon 
any  conviction  or  order  which,  either  before  or  after  the  granting  of  such 
warrant,  shall  have  been  or  shall  be  confirmed  upon  appeal,  no  action  shall 
be  brought  against  such  Justice  who  so  granted  such  warrant  for  anything 
which  may  have  been  done  under  the  same  by  reason  of  any  defect  in 
such  conviction  or  order. 

•VII.  Actions  may  he  set  (iside  where  hy  this  Act  prohibited]. — And  be 
it  enacted,  That  in  all  cases  where  by  this  Act  it  is  enacted  that  no 
action  shall  be  brought  under  particular  circumstances,  if  any  such  action 
shall  be  brought  it  shall  be  lawful  for  a  Judge  of  the  Court  in  which  the 
same  shall  be  brought,  upon  application  of  the  defendant,  and  upon  aa 
affidavit  of  facts,  to  set  aside  the  proceedings  in  such  action,  with  or  with- 
out costs,  as  to  him  shall  seem  meet. 

VIII.  Limitation  of  actions'], — And  be  it  enacted.  That  no  action  shall 
be  brought  against  any  Justice  of  the  Peace  for  anything  done  by  him  in 
the  execution  of  his  office,  unless  the  same  be  commenced  within  six 
calendar  months  next  after  the  act  complained  of  shall  have  been 
Qommitted. 

IX.  Notice  qf  action], — And  be  it  enacted.  That  no  such  action  shall 
be  commenced  against  any  such  Justice  of  the  Peace  until  one  calendar 
month  at  least  after  a  notice  in  writing  of  such  intended  action  shall  have 
been  delivered  to  him,  or  left  for  him  at  his  usual  place  of  abode,  by  the 
party  intending  to  commence  such  action,  or  by  his  Attorney  or  Agent,  in 
which  said  notice  the  cause  of  action,  and  the  Court  in  which  the  same  is 
intended  to  be  brought,  shall  be  clearly  and  explicitly  stated ;  and  upon 
the  back  thereof  shall  be  endorsed  the  name  and  place  of  abode  of  the 
party  so  intending  to  sue,  and  also  the  name  and  place  of  abode  or  of 
business  of  the  said  Attorney  or  Agent,  if  such  notice  have  been  served  by 
such  Attorney  or  Agent. 

X.  Venue,^" Defendant  may  plead  the  general  issuCy  and  special  matter, 
^.,  in  evidence], — And  be  it  enacted.  That  in  every  such  action  the  venue 
shall  be  laid  in  the  county  where  the  act  complained  of  was  committed, 
or  in  actions  in  the  County  Court  the  action  must  be  brought  in  the  Court 
within  the  district  of  which  the  act  complained  of  was  committed ;  and 
the  defendant  shall  be  allowed  to  plead  the  general  issue  therein,  and  to 
give  any  special  matter  of  defence,  excuse,  or  justification  in  evidence 
under  such  plea,  at  the  trial  of  such  action :  Provided  always,  that  no 
action  shall  be  brought  in  any  such  County  Court  against  a  Justice  of  the 
Peace  for  anything  done  by  him  in  the  execution  of  his  office  if  such 
Justice  shall  object  thereto;  and  if  within  six  days  after  being  served 
with  a  summons  in  any  such  action  such  Justice,  or  his  Attorney  or  Agent, 
shall  give  a  written  notice  to  the  plaintiff  in  such  action  that  he  objects  to 
being  sued  in  such  County  Court  for  such  cause  of  action,  all  proceedings 
afterwards  had  in  such  County  Court  in  any  such  action  shall  be  null 
and  void. 

XI.  Tender  and  payment  of  money  into  Court], — And  be  it  enacted. 
That  in  every  such  case  after  notice  of  action  shall  be  so  given  as 
aforesaid,  and  before  such  action  shall  be  commenced,  such  Justice  to 
whom  such  notice  shall  be  given  may  tender  to  the  party  complaining, 
or  to  bis  Attorney  or  AgeuJ^  such  sum  of  money  as  he  may  think 
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fit  as  amends  for  the  injury  complained  of  in  such  notice;  and  after 
such  action  shall  have  been  commenced,  and  at  any  time  before  issue 
joined  therein,  such  defendant,  if  he  have  not  made  such  tender,  or  in 
addition  to  such  tender,  shall  be  at  liberty  to  pay  into  Court  such  sum  of 
money  as  he  may  think  fit,  and  which  said  tender  and  payment  of  money 
into  Court,  or  either  of  them,  may  afterwards  be  given  in  evidence  by  the 
defendant  at  the  trial  under  the  general  issue  aforesaid  ;  and  if  the  jury 
at  the  trial  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  damages 
beyond  the  sum  so  tendered  or  paid  into  Court,  or  beyond  the  sums  so 
tendered  and  paid  into  Court,  then  they  hhall  give  a  verdict  for  the  defen- 
dant, and  the  plaintifi  shall  not  be  at  liberty  to  elect  to  be  nonsuit,  and 
the  sum  of  money,  if  any,  so  paid  into  Court,  or  so  much  thereof  as  shall 
be  sufficient  to  pay  or  satisfy  the  defendant's  costs  in  that  behalf,  shall 
thereupon  be  paid  out  of  Court  to  him,  and  the  residue,  if  any,  shall  be 
paid  to  the  plaintiff ;  or  if,  where  money  is  so  paid  into  Court  in  any  such 
action,  the  plaintiff  shall  elect  to  accept  the  same  in  satisfaction  of  his 
damages  in  the  said  action,  he  may  obtain  from  any  Judge  of  the  Court 
in  which  such  action  shall  be  brought  an  order  that  such  money  shall  be 
paid  out  of  Court  to  him,  and  that  the  defendant  shall  pay  him  his  costs 
to  be  taxed,  and  thereupon  the  said  action  shall  be  determined,  and  such 
order  shall  be  a  bar  to  any  other  action  for  the  same  cause. 

XII.  In  wJiat  cases  nonsuit,  or  verdict  for  defendant'], — And  be  it  en- 
acted. That  if  at  the  trial  of  any  such  action  the  plaintiff  shall  not  prove 
that  such  action  was  brought  within  the  time  hereinbefore  limited  in  that 
behalf,  or  that  such  notice  as  aforesaid  was  given  one  calendar  month 
before  such  action  was  commenced,  or  if  he  shall  not  prove  the  cause  of 
action  stated  in  such  notice,  or  if  he  shall  not  prove  that  such  cause  of 
action  arose  in  the  county  or  place  laid  as  venue  in  the  margin  of  the 
declaration,  or  (when  such  plaintiff  shall  sue  in  the  County  Court)  within 
the  district  for  which  such  Court  is  holden,  then  and  in  every  such  case 
such  plaintiff  shall  be  nonsuit,  or  the  jury  shall  give  a  verdict  for  the 
defendant. 

XIII.  Damages']. — And  be  it  enacted.  That  in  all  cases  where  the 
plaintiff  in  any  such  action  shall  be  entitled  to  recover,  and  he  shall  prove 
the  levying  or  payment  of  any  penalty  or  sum  of  money  under  any  con- 
viction or  order  as  parcel  of  the  damages  he  seeks  to  recover,  or  if  he 
prove  that  he  was  imprisoned  under  such  conviction  or  order,  and  shall 
seek  to  recover  damages  for  any  such  imprisonment,  he  shall  not  be  entitled 
to  recover  the  amount  of  such  penalty  or  sum  so  levied  or  paid,  or  any 
sum  beyond  the  sum  of  two-pence  as  damages  for  such  imprisonment,  or 
any  costs  of  suit  whatsoever,  if  it  shall  be  proved  that  he  was  actually 
guilty  of  the  offence  of  which  he  was  so  convicted,  or  that  he  was  liable 
by  law  to  pay  the  sum  he  was  so  ordered  to  pay,  and  (with  respect  to  such 
imprisonment)  that  he  had  undergone  no  greater  punishment  than  that 
assigned  by  law  for  the  offence  of  which  he  was  so  convicted,  or  for  non- 
payment of  the  sum  he  was  so  ordered  to  pay. 

XIV.  Costs], — And  be  it  enacted.  That  if  the  plaintiff  in  any  such 
action  shall  recover  a  verdict,  or  the  defendant  shall  allow  judgment  to 
pass  against  him  by  default,  such  plaintiff  shall  be  entitled  to  costs  in  such 
manner  as  if  this  Act  had  not  been  passed ;  or  if  in  such  case  it  be  stated 
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in  the  declaratioiii  or  in  tha  Bammons  and  particalars  in  £he  County  Court 
if  he  sue  in  that  Court,  iitk  the  act  complained  of  was  done  roaliciouslj 
mnd  without  reasonable  and  probable  cause,  the  plaintiff,  if  he  recover  a 
verdict  for  any  damages,  or  if  the  defendant  allow  judgment  to  pass  against 
him  by  default,  shall  be  entitled  to  his  full  costs  of  suit,  to  be  taxed  as 
between  attorney  and  client ;  and  in  every  action  against  a  Justice  of  the 
Peace  for  anything  done  by  him  in  the  execution  of  his  office,  the  defen- 
dant, if  he  obtain  judgment  upon  verdict  or  otherwise,  shall  in  all  cases  be 
entitled  to  his  full  costs  in  that  behalf  to  be  taxed  as  between  attorney 
and  client. 

XV.  Extent  of  Act. 

XVI.  Commencement  of  Act 

XVII.  After  commencement  of  this  Act  the  following  Statutes  or  parts 
of  Statutes  repealed: — 7  Jac.  /.,  c.  5  ;  21  Jac.  /,  c.  12,  8.6;  24  O.  //,, 
c.  44,  M.  1,  2,  and  part  ofs.S;  43  G.  ///.,  c.  141., — so  far  as  they  rekUe 
to  actions  against  Justices, 

XVIII.  Act  to  apply  to  persons  protected  by  the  repealed  Statutes'], — 
And  be  it  enacted.  That  this  Act  shall  apply  for  the  protection  of  all 
persons  for  anything  done  in  the  execution  of  their  office,  in  all  cases  in 
which,  by  the  provisions  of  any  Act  or  Acts  of  Parliament,  the  several 
Statutes  or  parts  of  Statutes  hereinbefore  mentioned  and  by  this  Act  re- 
pealed would  have  been  applicable  if  this  Act  had  not  passed. 

XIX.  Act  may  be  amended^  ^. 


SUMMARY. 

(11  &  12  Vic,  c.  44). 
Protection  to  Justices. 


The  third  of  Jervis's  Acts,  adopted  by  the  Colonial  Act,  has  for  its 
object  and  title  the  "  Protection  of  Justices  of  the  Peace  from  vexatious 
actions  for  acts  done  by  them  in  execution  of  their  office."  In  addition 
to  this  Act,  the  14th  section  of  the  Colonial  Act  14  Vic,  No.  43,  s.  14, 
(see,  post,  "  Justices,"  No.  4),  contains  an  enactment  prohibitory  of  any 
action  being  brought  at  all,  where  a  rule  or  order  to  show  cause  shall 
have  been  obtained  under  the  previous  clauses,  even  though  it  should  be 
subsequently  discharged. 

The  provisions  of  Jervis's  Act  are  classified  by  Mr.  Oke  as  follows : — 

1.  No  action  is  to  be  brought  unless  commenced  within  six  calendar 
months  next  after  the  act  complained  of  is  committed,  (s.  8) ;  and  one 
calendar  month's  notice,  in  writing,  of  such  action  is  to  be  given  to  the 
Justice,  either  personally,  or  lefb  at  his  abode.  (S.  9). 

2.  After  notice  of  action  given,  and  before  it  is  brought,  defendant  (the 
Justice)  may  tender  amends ;  or  after  action  brought,  and  before  issue 
joined,  pay  money  into  Court.  If  no  more  damage  proved,  a  verdict  to 
pass  for  defendant,  and  so  much  of  the  sum  paid  in  as  the  defendant's 
costs  amount  to,  to  be  paid  out  of  Court  to  the  defendant ;  and  if  the 
amount  exceeds  the  defendant's  costs,  thu  residue  is  to  be  paid  to  the 
piaintifif.     If  plaintiff  elect  to  accept  the  sum  paid  in,  in  satisfaction  of 
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damages,  a  Judge  to  grant  tax  order  to  that  efiect^  and  that  defendant 
shall  pay  the  plaintifTs  taxed  costs,  and  the  action  he  determined.  (S.  11.) 

3.  The  onus  of  proof  of  due  notice  of  action,— of  action  hronght  within 
the  time  limited,—- of  the  cause  of  action  stated  in  the  notice, — and  that  it 
arose  in  the  county  laid  as  venue,  to  lie  on  the  plaintiff ; — ^in  either  case, 
if  no  proof,  the  plaintiff  to  he  nonsuited^or  a  verdict  for  the  defendant! 
(S,  12). 

4.  The  venue  is  to  he  laid  in  the  county  where  the  act  complained  of 
was  committed,  or, — If  in  the  County  Court, — in  the  district;  and  the 
defendant  may  plead  the  general  issue,  and  give  any  special  matter  in 
evidence  under  such  plea ;  but  no  action  is  to  be  brought  in  any  such 
County  Court  if  the  Justice  object  thereto  ;  and  if,  within  six  days  after 
being  served  with  a  summons,  such  Justice,  or  his  Attorney  or  Agent, 
•shall  give  written  notice  to  the  plaintiff  that  he  objects  to  being  sued  in 
-such  Court,  all  proceedings  afterwards  had  in  such  Court  shall  be  null  and 
void.  (S.  10). 

5.  No  action  to  be  brought  for  the  manner  in  which  a  Justice  shall 
exercise  a  discretionary  power  given  him.  (S.  4). 

6.  If  a  Justice  refuse  to  do  an  act,  the  Court  of  Queen's  Bench  may, 
by  rule  grounded  on  an  affidavit  of  the  facts,  order  him  to  do  it,  and  no 
action  shall  be  brought  against  him  for  doing  it.    (S.  5). 

7.  If  an  action  be  brought  where  by  this  Act  it  is  prohibited,  a  Judge 
may  set  aside  the  proceedings.  (S.  7.} 

8.  For  an  act  done  by  a  Justice  in  the  execution  of  his  duty  as  such 
Justice,  with  respect  to  any  matter  within  his  jurisdiction,  the  action  shall 
be  on  the  case ;  and  it  shall  be  expressly  alleged  in  the  declaration  that 
such  act  was  done  maliciously,  and  without  reasonable  and  probable  cause. 

(S.  1).  

9.  For  an  act  done  by  a  Justice  without  jurisdiction,  or  exceeding  his 

jurisdiction,  (see  Learyv,  Patrick^  19  L.  J.  M.  C,  211  ;  and  Barton  v. 
Bricknell,  20  L.  J.  M.  C,  1,  infru)^  9Jky  person  injured  thereby,  or  by 
any  act  done  under  any  conviction  or  order  made,  or  warrant  issued  by 
such  Justice  thereon,  may  maintain  an  action  in  the  same  form  and  in  the 
same  case  as  he  might  have  done  before  the  passing  of  this  Act,  without 
making  any  allegation  in  his  declaration  that  the  act  complained  of  was 
done  maliciously,  and  without  reasonable  and  probable  cause,  (s.  2) ;  but 
see  proviso  in  Nos.  11  &  12,  post, 

10.  If  the  act  complained  of  is  shown  to  have  been  done  maliciously, 
and  without  reasonable  and  probable  cause,  and  a  verdict  is  given  against 
the  Justice,  or  if  judgment  by  default,  full  costs  of  suit  follow ;  and  where 
there  is  a  verdict  for  the  Justice,  he  is  to  have  his  costs,  as  between. 
Attorney  and  client,  (s.  14).  Vide  No.  16,  post^  where  the  plaintiff  is  not 
entitled  to  any  costs. 

The  particular  provisions  of  the  Statute  11  &  12  Vic,  c.  44,  which, 
in  addition  to  the  general  provisions  above  noticed,  are  applicable  more 
immediately  to  the  acts  of  Justices  in  matters  within  their  cognizance,  are 
as  follows : — 

1 1.  No  such  action  (for  an  act  done  without  or  exceeding  his  jurisdiction, 
jis  in  No.  9,  supra),  shall  be  brought  for  an  act  done  under  a  conviction  or 
order  J  until  after  such  conviction  (the  words  ^^qr  order"  must  be  here 
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inserted  to  give  effect  to  the  meaning,  Ratt  v.  Parhinson,  20  L.  J.  M .  C, 
210),  shall  have  heen  quashed,  either  upon  appeal  or  by  the  Court  of 
Queen's  Bench. 

12.  Nor  for  anything  done  under  a  warrant  issued  to  procure  the  appear- 
ance of  the  party,  and  which  shall  have  been  followed  by  a  conviction  or 
order,  until  after  such  convicti(^  or  order  shall  be  so  quashed. 

13.  Nor  for  an  act  done  under  a  warrant  to  compel  appearance,  (if  not 
followed  by  a  conviction  or  order,  or  if  it  be  a  warrant  for  an  indictable 
offence),  if  a  summons  were  previously  issued  and  not  obeyed.  (S.  2). 

14.  If  one  Justice  make  a  conviction  or  order,  and  another  grant  a 
warrant  upon  it,  bond  fide^  and  without  collusion,  the  action  must  be 
brought  against  the  former,  not  the  latter,  for  a  defect  in  such  conviction 
or  order.  (S.  3). 

15.  After  a  conviction  or  order  confirmed  upon  appeal,  no  action  is  to 
be  brought  against  a  Justice  who  granted  a  warrant  of  distress  or  com- 
mitment upon  it,  for  anything  which  may  have  been  done  under  the  same, 
by  reason  of  any  defex^t  in  such  conviction  or  order.    (S.  6). 

16.  If  the  plaintiff  in  an  action  is  entitled  to  recover,  and  shall  prove 
the  levying  or  payment  of  any  penalty  or  sum  of  money  under  any  convic- 
tion or  order  as  part  of  his  damages,  or  if  he  prove  that  he  was  imprisoned, 
and  seeks  to  recover  damages  for  such  imprisonment,  he  shall  not  be 
entitled  to  recover  the  amount  of  such  penalty  or  sum  so  levied  or  paid, 
or  any  sum  beyond  two-pence  as  damages  for  such  imprisonment,  or  any 
costs  of  suit  whatsoever,  if  it  shall  be  proved  that  he  was  actually  guilty 
of  the  offence  of  which  he  was  so  convicted,  or  that  he  was  liable  by  law 
to  pay  the  sum  he  was  so  ordered  to  pay,  and,  (with  respect  to  such  im- 
prisonment), that  he  had  undergone  no  greater  punishment  than  that 
assigned  by  law  for  the  offence  of  which  he  was  so  convicted,  or  for  non- 
payment of  the  sum  he  was  ordered  to  pay.  (S.  13). 

Decisions  of  the  Court  in  the  Protection  of  Justices], — Previously  to 
the  passing  of  the  Statute  11  &  12  Vic,  c.  44,  most  of  the  Statutes 
giving  summary  jurisdiction  contained  protective  clauses,  upon  which  the 
most  liberal  construction  was  always  put  by  the  Courts,  particularly  as 
regards  the  right  of  Justices  and  others  to  notice  of  action,  under  the 
belief  that  they  were  acting  within  the  scope  of  their  jurisdiction,  or  in 
the  exercise  of  their  office.  The  general  rule  upon  the  subject,  which  is 
equally  applicable  now,  was  thus  stated  by  Lord  Campbell  in  a  very 
recent  case,  (Spoonerv.Juddow  and  another,  6  Moore,  Pr.  C.  Rep.,  283) : — 
^^  There  can  be  no  rule  more  firmlv  established  than  that,  if  Justices  bond 
Jide  and  not  absurdly  believe  that  they  are  acting  in  pursuance  of  Statutes 
and  according  to  law,  they  are  entitled  to  the  special  protection  which  the 
Legislature  intended  for  them,  although  they  have  done  an  illegal  act.'' 

The  following  case  is  an  illustration  of  the  application  of  the  doctrine : — 
To  an  action  for  trespass  for  assault  and  false  imprisonment,  defendant 
pleaded  not  guilty  (by  statute),  relying  on  the  Game  Act,  1  &  2  W.  IV., 
c.  32,  s.  31.  The  Judge  left  it  to  the  jury  to  say  whether  or  not  the  de- 
fendants believed  they  were  acting  in  pursuance  of  the  Statute,  and,  if  so, 
whether  they  had  reasonable  grounds  for  so  believing.  The  jury  found, 
that  the  defendants  thought  they  were  acting  in  pursuance  of  the  Statute^ 
(Cox  v.  Iteid  and  anoUier^  13  Q.  B.,  558)  ;  in  consequence  of  which  the 


JUSTICES. NO.  8.  263 

Judge  directed  a  nonsuit,  for  want  of  a  month's  notice  of  action,  according 
to  sec.  47.  On  a  motion  for  a  new  trial,  on  the  ground  of  misdirection, 
the  Court  of  Queen's  Bench  held,  that  the  question  was  properly  left  to 
the  jury,  and  that  the  defendants  were  entitled  to  notice,  whether  the 
trespass  was  actually  justifiable  under  the  Statute  or  not. 

The  doctrine  extends  also  to  a  personsapprehending  another  under  the 
Malicious  Trespass  Act,  7  &  8  G.  IV.,  c.  30,  {Horn  v.  Thomhoroughy 
3  Exch.  R.,  846),  although  not  the  owner  of  the  property  injured,  if  he 
causes  such  apprehension  under  the  bond  fide  belief  that  he  is  acting  in 
pursuance  of  the  Statute. 

In  an  action  against  the  Judge  of  a  County  Court,  for  making  an  order 
after  having  been  served  with  a  writ  of  prohibition,  the  Judge  at  the  trial 
told  the  jury  that,  if  the  defendant  acted  in  the  bond  fide  belief  that  his 
duty  made  it  incumbent  on  him  to  do  so  notwithstanding  the  prohibition, 
the  act  must  be  considered  as  "  done  in  pursuance"  of  the  County  Courts 
Act,  and  that  the  defendant  did  "  reasonably  "  believe  it  was  his  duty  to 
proceed,  if  he  believed  according  to  his  reason,  as  contra-distinguished 
from  caprice.  The  direction  was  held  by  the  Court  of  Common  Pleas  to 
be  correct.  (Booth  v.  Clive,  10  C.  B.,  827). 

Other  recent  cases  on  the  point  are — Kine  v.  Evershedj  10  Q.  B.,  143, 
151,  and  Hughes  v.  Buckland,  15  M.  &  W.,  346,  where  most  of  the  pre- 
vious authorities  are  cited. 

There  are  many  subtle  distinctions  on  this  matter,  upon  which  it  is  not 
necessary  for  me  to  touch ;  see,  for  instance,  the  late  case  of  Moffatt  v. 
Ross^  which  was  tried  in  this  Court  before  Mr.  Justice  Wise : — ^The 
plaintiff  sued  the  defendant  for  slander ;  the  words  complained  of  had  been 
uttered  in  the  Police  Court,  where  the  defendant  was  sitting  as  a  Magis- 
trate. The  defendant's  Counsel  moved  for  a  nonsuit,  on  the  ground  that 
there  had  been  no  notice  of  action,  according  to  the  Statute.  Plaintiff's 
Counsel  demurred  to  the  necessity  of  such  notice. 

Mr.  Justice  Wise  held,  that  it  was  a  question  for  the  Judge  whether 
defendant  was,  at  the  time  of  the  act  done,  in  the  execution  of  his  office  ; 
— ^that,  in  his  opinion,  he  was  in  the  execution  of  his  office,  on  any  view 
of  the  evidence ; — that,  if  the  question  of  bond  fides  arose,  he  was  of 
opinion  that  it  existed  so  as  to  bring  the  defendant  within  the  protection 
of  the  Statute  as  to  notice ; — that  that  did  not  affect  the  question  whether 
he  was  justified,  or  not,  in  using  the  words,  but  only  whether  he  should, 
if  he  pleased,  have  the  opportunity  of  making  amends. 

It  is  evident  that,  in  all  cades  where  it  is  intended  to  bring  an  action 
against  persons  invested  with  statutory  authority  or  duties,  such  as  Judges, 
Justices,  constables,  &c.,  on  account  of  any  acting  in  pursuance  of  a  Sta- 
tute, or  in  execution  of  an  office,  it  is  most  expedient  that  due  notice  of 
the  intention  to  bring  such  action  should  be  given. 

The  interpretation  of  the  protective  clauses  of  Jervis's  Act,  11  &  12 
Vic,  c.  44,  ss.  1  &  2,  has  been  illustrated  in  two  very  recent  cases, — 
(Ltary  v.  Patrick  and  another^  15  Q.  B.,  266  ;  Barton  v.  Bricknell^  13 
Q.  B.,  393).  In  the  latter,  an  action  of  trespass  was  brought  against  a 
Justice  for  wrongfully  seizing  plaintiff's  goods ;  the  following  is  the  judg- 
ment of  Coleridge,  J. : — 

Coleridge,  J. : — ^^  This,  certainly,  is  an  important  case,  and  I  fear  I 
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mast  also  agree  that  this  Statute  is  exceedingly  ill-worded.  I  think  the 
present  case  falls  within  both  the  words  and  the  intent  of  section  1.  The 
facts  are  these  :  There  is  an  information  laid  before  the  Justice  ;  he  con- 
victs ;  he  awards  a  penalty  and  costs,  and  orders  them  to  be  levied  by 
distress.  All  this  was  right,  and  the  Justice  so  far  pursued  his  jurisdic- 
tion. But  he  added  an  alternative, — that  the  plaintiff  should  be  put  in 
the  stocks  in  case  the  penalty  and  costs  were  not  paid,  or  raised  by  distress. 
That  was  beyond  his  jurisdiction.  But  the  plaintiff  was  not,  in  fact,  put 
in  the  stocks ;  his  goods  were  seized  under  a  distress,  and  afterwards  the 
conviction  was  quashed.  Now,  it  cannot  be  doubted  that  the  Justice  had 
jurisdiction  in  everything  except  the  alternative  order,  and  the  action  is 
brought,  not  for  putting  the  plaintiff  in  the  stocks  under  it,  but  for  doing 
that  which  the  defendant  might  have  justified  if  he  had  drawn  up  his  con- 
viction in  proper  form.  Then  we  have  Stat.  11  &  12  Vic,  c.  44,  s.  1, 
which  relates  to  *  actions  brought  against  any  Justice  of  the  Peace  for  any 
act  done  by  him  in  the  execution  of  his  duty  as  such  Justice,  with  respect 
to  any  matter  within  his  jurisdiction  as  Huch  Justice.'  I  think  words  can 
hardly  be  found  more  accurately  to  describe  the  act  which  the  defendant 
has  done,  and  for  which  this  action  is  brought.  But  sect.  2  raises  a  ques- 
tion whether  the  words  in  sect.  1  are  to  have  full  effect  given  to  them,  so 
as  to  protect  the  defendant.  The  case  is  within  the  spirit  of  the  Act,  which 
is  one  for  protection  of  Justices,  and,  therefore,  assumes  that  the  Justice 
has  been  guilty  of  some  irregularity,  or  he  would  not  need  protection. 
Now,  sect.  2  enacts,  that  '  for  any  act  done  by  a  «F^3tice  of  the  Peace, 
in  a  matter  of  which,  by  law,  he  has  not  jurisdiction,  or  in  which  he  shall 
have  exceeded  his  jurisdiction,  any  person  injured  thereby,  or  by  any  act 
done  under  any  conviction  or  order  made,  or  warrant  issued  by  Buch 
Justice  in  any  such  matter,  may  maintain  an  action  against  such  Justice 
in  the  same  form,  and  in  the  same  case,  as  he  might  have  done  before  the 
passing  of  this  Act,'  after  the  conviction  has  been  quashed.  I  am  not 
prepared  to  deny  that  the  present  case  falls  within  the  literal  meaning  of 
those  words ;  for  this  is  an  act  done  under  a  conviction  in  a  matter  in 
which  the  defendant  has  exceeded  his  jurisdiction.  But  if  we  give  these 
words  their  full  literal  meaning,  they  contradict  the  first  section.  We 
must  then  try  to  construe  them  so  as  to  give  effect  to  the  whole  of  the 
Acty  and  I  think  we  do  this  if  we  confine  section  2  to  cases  in  which  the 
act  by  which  the  plaintiff  is  injured  is  an  act  in  excess  of  jurisdiction : 
for  instance,  if  the  plaintiff  in  the  present  case  had  been  put  in  the  stocks 
under  the  illegal  alternative,  and  the  action  had  been  brought  for  that,  in 
which  case,  probably,  trespass  might  have  lain ;  as  it  is,  I  think  it  does 
not." 

The  judgments  of  Mr.  Justice  Wightman  and  Mr.  Justice  Erie  are  well 
worthy  of  attention ;  a  portion  of  the  latter  was  as  follows : — 

"  The  Justice  had  jurisdiction  to  convict,  and  to  order  payment  of  the 
penalty  and  costs,  and  to  levy  them  by  distress.  All  these  things  he  had 
to  do  in  the  execution  of  his  duty,  and  he  had  jurisdiction  to  do  them. 
But  there  was  a  defect  in  the  conviction,  as  the  Justice  ordered  an  alter- 
native beyond  his  jurisdiction.  If  anything  had  been  done  in  respect  of 
the  wrongful  order,  it  would  have  been  an  act  beyond  his  jurisdiction ; 
but  there  was  nothing  of  the  sort.     It  was  a  mere  error  as  to  the  manner 


jusTicBS.— NO.  8.  255 

in  which  the  conviction  should  he  framed,  which  caused  the  Justice  to 
draw  it  np  in  a  wrong  form,  and,  on  account  of  the  formal  defect,  the 
conviction  was  quashed.  I  think  the  case  is  precisely  that  which  section  1 
is  intended  to  protect.  Then  I  think  the  construction  of  section  2  must 
be  so  controlled  by  section  1  as  to  be  consistent  with  it ;  and  that  is  done 
by  so  construing  section  2  as  to  confine  its  application  to  cases  in  which 
the  cause  of  action  arises  from  the  excess  of  jurisdiction,  as  it  would  have 
done  in  this  case  if  the  plaintiff  had  been  put  in  the  stocks,  and  he  had 
brought  the  action  for  that.'' 

In  Kendall  v.  Wilkinson^  (24  L.  J.  M.  C,  89),  an  affiliation  order  had 
been  made  on  the  plaintiff ;  he  gave  notice  of  appeal,  and  entered  into  the 
required  recognizances  for  payment  of  costs.  The  Quarter  Sessions  con- 
firmed the  order  subject  to  a  case ;  afterwards,  on  non-payment  of  the 
sum  ordered  to  be  paid,  a  Justice  issued  a  warrant  against  the  plaintiff, 
(the  putative  father),  to  enforce  the  order.  It  was  held  by  Coleridge : 
*'  That  the  granting  the  warrant  being  for  the  purpose  of  a  judicial 
inquiry,  whether  or  not  the  plaintiff  ought  to  pay  the  money,  was  within 
the  Justice's  jurisdiction,  notwithstanding  the  pendency  of  the  appeal,  and 
therefore  the  action  was  barred  by  sect.  ] ,  there  being  no  allegation  that 
tiie  act  was  done  maliciously  and  without  reasonable  and  probable  cause.'' 

In  a  very  recent  case,  (Bottv,  Ackro^dj  28  L.J.  M.  C,  207),  the 
defendants  convicted  the  plaintiff  in  a  penalty  of  £2  and  costs,  or  two 
months'  imprisonment.  Against  this  decision,  which  was  given  orally, 
the  plaintiff  gave  notice  of  appeal,  and  immediately  left  the  Court.  A 
conviction  and  warrant  of  commitment  were  afterwards  drawn  up,  in 
which  blanks  were  left  for  the  amount  of  costs  to  be  inserted,  and  so 
signed  by  the  defendants.  These  blanks  were  afterwards  filled  up  by  the 
Justice's  clerk,  and  the  plaintiff  was  arrested  on  the  warrant,  when  he, 
for  the  first  time,  became  %ware  of  the  amount  of  costs.  The  signing  in 
blank  was  held  to  be  a  mere  irregularity  and  an  erroneous  exercise  of 
jurisdiction,  but  not  an  excess ;  that  it  was  necessary  to  prove  malice, 
and  that  the  plaintiff,  having  lurought  his  action  for  fi&lse  imprisonment, 
was  rightly  nonsuited  under  s.  1. 

2nd  Section^. —  See,  as  to  the  construction  of  this  section,  Ltary  v. 
Patrick^  15  Q.  B.,  266  ;  Newhotdd  v.  CoUnian^  6  Ex.,  189.  The  sum- 
mons mentioned  in  the  Statute,  the  non-attendance  upon  which  is  to  bar 
the  maintenance  of  an  action,  is  a  summons  before  conviction ;  the  section 
does  not  apply  to  a  summons  and  warrant  issued  after  conviction,  with  a 
view  to  the  levying  of  the  penalty  imposed.  {Bessell  v.  Wilson^  1  £L  & 
BL,  489). 

With  regard  to  this  section,  (in  RcUt  v.  Parkinson^  20  L.  J.  M.  C.  208), 
Jervis,  0.  J.,  says  : — *^  I  confess  I  should  be  inclined  to  think  that  the 
words  ^^  exceeding  his  jurisdiction,"  in  s.  2,  means,  assuming  to  do 
something  which  the  Act  under  which  he  is  proceeding  could  by  no  possi- 
bility justify,  as  in  the  case  in  the  Queen's  Bench,  of  Leary  v.  Patrick^ 
where  there  could  be  no  authority  to  issue  a  distress  for  costs  not 
adjudged  by  a  conviction  ;  or  as  was  in  the  case  of  Barton  v.  Bucknell^ 
in  which  case,  there  was  no  power  to  order  the  plaintiff  to  be  put  in  the 
stocks ;  but  I  abstain  from  pronouncing  any  opinion  on  the  subject." 

5th  Section'], — ^The  mode  of  compelling  a  Magistrate  to  do  any  act 
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which  he  may  have,  by  virtue  of  his  office,  to  perform,  has  hitherto  been 
by  mandajnusj  but  the  5th  section  of  the  Apt  now  under  consideration 
has  enabled  parties  to  substitute  a  much  more  simple  mode  of  proceeding 
for  a  rule  calling  upon  such  Justice  or  Justices,  and  also  the  party  to  be 
affected  by  such  act,  to  show  cause  why  such  act  should  not  be  done  ;  and  if, 
after  due  service  of  such  rule,  good  cause  shall  not  be  shown  against  it, 
the  said  Court  may  make  the  same  absolute,  with  or  without  payment  of 
costs,  as  to  them  shall  seem  meet ;  and  the  said  Justice  or  Justices,  upon 
being  served  with  such  rule  absolute,  shall  obey  the  same,  and  shall  do 
the  act  required ;  and  no  action  or  proceeding  whatsoever  shall  be  com- 
menced or  prosecuted  against  such  Justice  or  Justices,  for  having  obeyed 
such  rule  and  done  such  act  so  thereby  required  as  aforesaid. 

The  Court  acts  upon  this  section  where  Justices  refuse  to  determine  a 
case  over  which  they  have  jurisdiction.  {R.  v.  Cotton,  15  Q.  B.,  569). 
But  it  refused  to  make  an  order,  directing  Justices  to  issue  a  warrant  of 
distress  where  the  liability  of  the  person  against  whom  it  was  sought 
appeared  seriously  doubtful,  (i?.  v.  Broiim,  13  Q.  B.,  654).  As  to  costs 
upon  application  under  the  section,  see  B.  v,  Ingham,  17  Q.  B.,  884. 
In  R.  V.  Payjiter,  26  L.  J.  M.  C,  102,  a  Magistrate,  upon  a  complaint 
regularly  heard  before  him,  gave  his  opinion  in  favour  of  the  defendant,  but, 
at  complainant's  request,  refused  to  adjudicate,  for  the  purpose  of  enabling 
the  complainant  to  obtain  the  opinion  of  the  Queen's  Bench.  The  defen- 
dant objected,  and  wished  the  Magistrate  to  adjudicate  and  dismiss  the 
complaint.  It  was  held,  that  there  was  no  such  refusal  to  adjudicate  as  to 
entitle  the  complainant  to  a  rule  under  section  5. 

Crompton,  J. : — "  The  construction  contended  for  would  make  this  Court 
a  Court  of  advice  to  Magistrates  in  every  little  matter  of  doubt ;  I  think 
such  is  not  the  intention  or  meaning  of  the  Act.'' 

8/A  and  dth  Sections^ — With  regard  to  the  notice  required  by  sections 
8  &  9  it  may  be  remarked,  that  the  notice  may  be  given  before  the 
quashing  of  the  order,  the  act  complained  of  being  the  cause  of  action, 
although  the  action  itself  cannot  be  brought  until  after  the  quashing. 
{Haylock\.  Sparke,  1  El.  &  BL,  471). 

Protection  hy  Production  of  Conviction^ — It  has  been  already  stated 
that  a  bad  commitment  may  be  cured  by  a  good  conviction,  either  on 
return  to  a  writ  of  Habeas  Corpus,  or  in  action  for  false  imprisonment 
against  the  committing  Magistrate.  Thus,  where  a  party  was  committed 
to  prison  for  non-payment  of  a  sum  ordered  to  be  paid  on  conviction  under 
the  7  &  8  G.  IV.,  c.  30,  and  two  convictions  were  subsequently  sent  to  the 
Quarter  Sessions,  it  was  held,  in  an  action  for  false  imprisonment  aii^ainst 
the  committing  Magistrate^  that  he  might  defend  himself  by  the  second 
conviction,  if  it  was  valid  in  itself.  (Charter  y,  Greame  and  another,  13 
Q.B.,  216). 

The  rule  on  this  subject  is  thus  given  by  Paley : — "  It  is  established 
that,  in  an  action  against  a  Magistrate,  a  subsisting  conviction,' — good 
upon  the  face  of  it,  in  a  case  to  which  his  jurisdiction  extends, — being  pro- 
duced at  the  trial  in  an  action  for  trespass  against  the  Magistrate  by  a 
convictexl  party,  is  a  bar  to  the  action,  provided  that  the  conviction  was 
not  made  maliciously  and  without  reasonable  and  probable  cau.^e,  and  pro- 
vided, also,  that  the  execution  has  been  regular,  although  the  Magistrate 
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may  have  formed  an  erroneous  judgment  upon  the  facts,  for  that  is  properly 
matter  for  appeal/'  (Paley,  388). 

"  It  18  a  rule,"  said  Chief  Baron  Pollock,  (Tarry  v.  Neurman^  15  M.  & 
W.,  653),  '*  that  in  such  action  the  plaintiff  cannot  travel  out  of  the  oon- 
▼ietion,  or  adduce  evidence  to  contradict  it,  if  it  is  good  on  the  face  of  it, 
though,  in  appeal  to  the  Sessions,  he  might  have  impugned  the  conclusion 
of  the  Magistrate  in  that  matter." 

In  other  words,  a  conviction  by  a  Magistrate  who  has  jurisdiction  over 
the  subject  matter,  is,  if  no  defects  appear  on  the  face  of  it,  conclusive 
evidence  of  the  facts  stated  in  it.  (Brittain  v.  Kinnairdj  1  B.  &  B.,  482). 
In  that  case,  trespass  was  brought  against  Justices  for  taking  a  boat ;  in 
their  defence  they  relied  on  a  conviction,  which  warranted  them  in  doing 
so.  The  plaintiff  offered  evidence  to  controvert  facts  stated  in  the  con- 
viction, but  it  was  held  not  to  be  admissible.  The  same  attribute,  viz., 
that  of  being  conclusive  evidence  of  the  facts  stated  therein,  and  properly 
tending  thereto,  seems  to  have  been  thought  to  belong  to  every  adjudi- 
cation emanating  from  a  competent  tribunal.  (Aldridge  v.  HcuneSj  2  B.  & 
Ad.,  395). 

From  the  above  remarks  it  will  be  seen  how  broad  is  the  shield  thrown 
by  the  law  over  the  actings  of  Magistrates,  where  they  do  not  spring  from 
corruption,  or  from  error  culpably  negligent,  capricious,  or  perverse.  At 
the  same  time,  no  one  should  accept  the  office  of  Magistrate  who  is  not 
sensible  of  both  the  desire  and  capacity  to  attain  such  a  knowledge  of  his 
duties  as  will  enable  him  to  perform  them  with  an  ordinary  degree  of 
security  to  himself  and  of  satisfaction  to  the  public. 

Liability  to  Action  for  refusing  Bail]. — In  connection  with  the  subject 
of  actions  against  Magistrates,  Linford  v.  Fitzroy^  (1^  Q-  B**  240),  is 
very  important : — An  action  was  brought  against  a  Magistrate  for  refusing 
to  take  bail,  and  it  was  held,  that  it  could  not  be  sustained  without  proof 
of  malice,  even  though  the  plaintiff  was  entitled  to  bail  and  had  tendered 
sufficient  sureties.  The  judgment  of  the  Court  of  Queen's  Bench  upon  the 
point  was  thus  delivered  by  Lord  Denman  : — 

*^  This  was  an  action  on  the  case  against  the  defendant,  a  Magistrate  of 
the  county  of  Norfolk,  for  refusing  to  admit  the  plaintiff  to  bail.  The 
declaration  stated  that  the  plaintiff  was  charged  with  an  assault  upon  a 
constable  in  the  execution  of  his  duty ;  that  sufficient  bail  was  tendered,  but 
the  defendant  absolutely,  unlawfully,  and  maliciously,  and  without  reasonable 
or  probable  cause  or  ground  whatsoever,  refused  to  accept  the  security 
offered,  or  any  other  security  whatsoever.  The  jury  on  the  trial  nega- 
tived malice,  but  found  a  verdict  for  the  plaintiff.  The  question  therefore 
is,  whether  the  declaration  is  good  without  the  allegation  of  malice,  for 
the  effect  of  the  finding  is  to  strike  out  that  allegation.  This  depends 
upon  another  question,  whether  the  duty,  the  breach  of  which  is  charged 
in  this  declaration,  was  judicial  or  ministerial. 

"The  Statute  of  Westminster ^  the  first^  3  Ed.  I.,  c.  15,  provides  that, 
*  If  any  withhold  prisoners  replevisable,  after  that  they  have  offered 
sufficient  surety,  he  shall  pay  a  grievous  amercement  to  the  King.'  By 
the  same  Statute,  offenders  declared  replevisable  are  defined,  and,  amongst 
others,  persons  accused  of  other  trespasses  (than  those  specially  men- 
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tioned)  'for  which  one  ought  not  to  lose  life  nor  memher/  Some 
doubt  may  have  existed  in  early  times,  whether  this  definition  included 
all  misdemeanors,  or  only  common  misdemeanors, — and,  if  the  latter 
only, — what  were  common ;  but  for  many  years  the  received  opinion  and 
practice  have  been,  that  all  persons  accused  of  misdemeanors,  whether  com- 
mon or  otherwise,  are  entitled  to  be  admitted  to  bail.  It  is,  however, 
somewhat  remarkable  that  the  Legislature,  in  a  late  Act  of  Parliament, 
11  &  12  Vic,  c.  42,  s.  23,  has  drawn  a  distinction,  and  has  given  authority 
to  Magistrates  to  admit  to  bail,  at  their  dtscretiorij  persons  accused  of 
certain  specified  misdemeanors,  (among  which  is  the  very  one  of  assaulting 
a  peace  officer  in  the  execution  of  his  duty),  but  has  directed  that,  iu  all 
other  cases  of  misdemeanor,  Magistrates  shall  admit  to  bail. 

'*  Assuming,  however,  that  the  plaintiff  was  entitled  to  be  admitted  to 
bail,  what  was  the  nature  of  the  Magistrate's  duty  who  was  called  upon 
BO  to  admit  him  ?  Clearly,  that  duty  was,  to  a  great  extent,  judicial ; 
namely,  in  respect  of  fixing  the  amount  of  bail,  and  of  determining  as  to 
the  ability  of  the  persons  tendered,  which  two  requisites  make  up  the 
sufficiency.  It  is,  however,  contended  that,  if  those  requisites  exist,  the 
act  of  admitting  to  bail  becomes  ministerial  only ;  that  this  declaration 
shows  these  requisites  to  have  existed,  and  that  the  jury  have  so  found  ; 
consequently,  that  nothing  remained  for  the  Magistrate  to  do  but  to 
admit  to  bail,  and  that  his  duty  had  become  ministerial ;  that  he  refused 
to  perform  that  duty  without  reasonable  or  probable  cause,  and  is,  there- 
fore, liable  to  an  action,  even  in  the  absence  of  malice,  just  as  an  action 
will  be  against  a  Sheriff  for  refusing  to  take  bail  or  grant  replevin, 
or  against  a  Magistrate  for  refusing  to  take  examinations  under  the 
Statute  of  Hue  and  Cry.  In  R,  v.  Tracey^  6  Mod.,  179,  it  was  said  by 
the  Court,"  that  *  It  is  an  offence  in  a  Justice  of  the  Peace  to  refuse  bail 
in  case  of  a  common  misdemeanor ;  and  it  suffices  to  say  in  the  indict- 
ment that  sufficient  bail  was  tendered,  without  saying  that  the  party 
knew  them  to  be  sufficient ; '  and  upon  that  authority,  principally,  it  is 
that  the  plaintiff  contends  that  this  declaration  shows  that  the  defendant's 
judicial  duty  was  satisfied  and  at  an  end,  and  his  ministerial  duty  only 
remained  to  be  exercised. 

^  We  have  had  much  doubt  and  difficulty  in  coming  to  a  conclusion  upon 
this  point ;  but,  upon  the  fullest  consideration,  we  are  of  opinion  that  the 
duty  of  the  Magistrate  in  respect  to  admitting  to  bail  cannot  be  thus  split 
and  divided ;  that  it  is  essentially  a  judicial  duty,  involving  inquiries  in 
which  discretion  must  be  exercised,  and,  in  some  cases  of  misdemeanor, 
discretion  under  circumstances  of  much  nicety ;  and  that  we  cannot  lay 
down  a  rule,  which  is  to  depend  upon  the  peculiar  facts  of  each  case.  The 
broad  line  of  distinction  is  this, — that,  unless  the  duty  of  the  Magistrate  is 
simply  and  purely  ministerial,  he  cannot  be  made  liable  to  an  action  for  a 
mistake  in  doing  or  omitting  to  do  anything  in  execution  of  that  duty, 
unless  he  can  be  fixed  with  malice,  which,  in  this  case,  has  been  negatived 
by  the  jury." 
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JUSTICES. 
No.  4. 

Colonial  Justices'  Acts. 
(14  Vic,  No.  43 ;  and  17  Vic,  No.  39). 

An  Act  to  adopt  and  apply  certain  Acts  of  Parliament,  passed  for 
facilitating  the  perrormance  of  the  duties  of  Justices  of  the 
Peace,  and  for  protecting  them  from  vexatious  actions ;  and  to 
prevent  persons  convicted  of  offences  from  taking  undue  advan- 
tage of  mere  defects  or  errors  in  form.     \2nd  October^  1850]. 

I.  Preamble, — 11  and  12  Vict,^  cap.  42,  43,  and  44. — Extension  of 
those  Acts, — Said  Acts  adopted  accordingly^ — Whereas  three  Acts  of 
Parliament  were  passed  in  the  eleventh  and  twelfth  years  of  Her  Majesty's 
Reign,  of  which  one  is  intituled,  "iln  Act  to  facilitate  the  performance  of 
the  duties  of  Justices  of  the  Peace  out  of  Sessions  within  England  and 
Wales  J  with  respect  to  persons  charged  with  indictable  offences  ;"  and  the 
second  is  intituled,  "  An  Act  to  facilitate  the  performance  of  the  duties  of 
Justices  of  the  Peace  out  of  Sessions  ivithin  England  and  Wales,  with 
respect  to  summary  convictions  and  orders ;"  and  the  other  is  intituled, 
"  An  Act  to  protect  Justices  of  the  Peace  from  vexatious  actions,  for  acts 
done  hy  them  in  execution  of  their  office:*^  And  whereas  the  adoption  of 
those  several  Acts  in  and  for  the  Colony  of  New  South  Wales,  would  not 
only  tend  greatly  to  the  ease  of  Magistrates  in  the  said  Colony,  but  to  the 
advancement  of  Justice,  in  respect  of  all  proceedings  by  and  before  them 
out  of  Sessions :  Be  it  therefore  enacted,  by  His  Excellency  the  Governor  of 
New  South  Wales,  with  the  advice  and  consent  of  the  Legislative  Council 
thereof.  That  from  and  after  the  first  day  of  the  month  of  December  next, 
the  said  three  Acts  of  Parliament,  and  the  several  provisions  therein  con- 
tained respectively,  shall  (so  far  as  the  said  provisions  can  be  applied)  be 
in  force  and  take  effect  in  New  South  Wales  and  its  Dependencies,  and  be 
applied  and  enforced  in  the  administration  of  Justice  accordingly;  and 
from  and  after  that  date,  all  Statutes,  and  parts  of  Statutes,  which  by  the 
said  recited  Acts  respectively  are  repealed  in  England,  and  all  enactments 
of  or  to  the  like  tenor  and  effect,  made  and  passed  in  New  South  Wales, 
shall  in  New  South  Wales,  and  its  Dependencies,  be  and  the  same  are 
hereby  repealed. 

II.  Transmission  of  Depositions,  ^c] — That  all  informations,  depo- 
sitions, statements,  and  recognizances,  which  by  the  said  recited  Acts  or 
any  of  them,  are  required  to  be  delivered  to  the  officer  of  the  Court  in 
which  the  trial  is  to  be  had,  shall,  in  this  Colony,  be  transmitted  by  the 
Justice  or  Justices,  as  soon  as  possible  after  the  conclusion  of  the  case 
before  him  or  them,  to  the  Attorney  General,  or  (in  cases  where  he  shall 
so  require)  to  the  Solicitor  General ;  or,  in  Port  Phillip,  to  the  Crown 
Prosecutor ;  and  the  said  Attorney  General,  Solicitor  General,  and  Crown 
Prosecutor,  shall  respectively,  after  such  transmission,  and  before  the  day 
of  trial,  have  and  be  subject  to  the  same  duties  and  liabilities,  in  respect 
of  the  said  several  documents,  upou  a  Certiorari  directed  to  them  respec- 
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tively,  or  upon  a  rule  or  order  directed  to  them  in  lieu  of  that  writ,  aa 
the  Justice  or  Justices  would  have  h.*^  and  been  subject  to,  upon  a 
Certiorari  to  him  or  them,  if  such  documents  had  not  been  so  transmitted ; 
and  the  said  officers,  respectirely,  or  the  officer  in  any  case  prosecuting 
for  them  respectively,  shall  at  any  time  after  the  opening  of  the  Court,  at 
the  sittings  at  which  the  trial  is  to  be  had,  deliver  the  said  several  docu- 
ments, or  any  of  them,  to  the  proper  officer  of  the  Court,  if  and  when  the 
presiding  Judge  thereat  shall  so  direct. 

in.  Bate  per  folio  for  copies  of  depositions]. — ^That  in  every  case 
where  by  the  said  Acts,  or  any  of  them,  a  party  would  be  entitled  to 
copies  of  the  depositions  if  committed  or  held  to  bail  by  any  Justice  or 
Justices,  he  shall  be  entitled  to  the  like  copies  when  committed  by  any 
Coroner ;  and  that  in  every  case  where  any  witnesses  or  witness  shall 
have  been  cross-examined  or  called  and  examined,  by  or  on  behalf  of  the 
party  committed  or  held  to  bail,  he  shall  in  like  manner  be  entitled  to 
copies  of  the  evidence  given  on  such  cross-examination,  or  examination, 
and  the  rate  per  folio  which  shall  be  payable  to  the  Clerk  of  the  Justice 
or  Justices,  or  Coroner,  before  transmis<tion  of  the  said  documents,  or  to 
the  Clerk  of  the  Attorney  General,  Crown  Prosecutor,  or  Crown  Solicitor, 
as  the  case  may  be,  after  their  transmission,  for  copies  of  the  depositions, 
shall  be  such  (not  exceeding  four-pence  per  folio)  as  the  Jud,s:es  of  the 
Supreme  Court  shall,  from  time  to  time,  fix  and  determine.  (11  &  12  Vic, 
c.  42,  s.  27,  p.  173,  ante). 

IV.  Power  of  indorsing  warrants'], — That  the  same  power  of  indorsing 
warrants  shall  exist  in  New  South  Wales,  with  respect  to  offenders  out  of 
the  jurisdiction  of  the  Justice  or  Justices  granting  the  same,  whether  in 
this  Colony  or  not ;  and  every  such  warrant,  when  indorsed,  shall  have 
the  same  validity  in  this  Colony,  to  the  extent  of  the  jurisdiction  of  the 
indorsing  Justice,  and  may  be  acted  on  in  the  like  manner,  as  is  provided 
by  the  first  mentioned  of  the  said  recited  Acts,  with  respect  to  warrants 
granted  in  England  and  indorsed  by  virtue  of  the  same  Act  in  Ireland, 
and  the  converse.  (11  &  12  Vic,  c  42,  s.  12,  p.  163,  ante), 

V.  Justices  to  be  deemed  Justices  for  the  Colony^  unless  otherwise  indi- 
cated],— ^That  in  all  cases  where,  after  the  commencement  of  this  Act, 
any  Justice  shall  be  described  as  a  Justice  of  the  Peace  for  the  Colony  of 
New  South  Wales,  such  description  shall  be  taken  to  mean  that  he  is  a 
Justice  of  the  Peace  for  the  Colony  generally,  but  not  for  any  such  City 
or  Town,  unless  words  indicating  that  he  is  a  Justice  also  for  such  City  or 
Town  be  added;  and  that  in  all  cases  every  act  done  or  purporting  to 
have  been  done  by  any  Justice  of  the  Peace,  either  for  the  Colony,  or  for 
Port  Phillip,  or  for  any  such  City  or  Town,  shall  be  taken  to  have  been 
within  his  jurisdiction,  without  an  allegation  to  that  eiTcct,  until  the  con- 
trary be  shown.  (Amended  by  17  Vic,  No.  39,  s.  12,  p.  265,  j?05^). 

VI.  Powers  of  Police  Magistrates], — That  for  the  purposes  of  every 
enactment  in  the  said  recited  Acts,  or  any  of  them,  giving  certain  special 
powers  to  Police  and  Stipendiary  Magistrates,  every  Police  Magistrate  in 
this  Colony  and  its  Dependencies  shall  be  taken  to  be  included  in  such 
enactment.  (Repealed  by  20  Vic,  No.  32,  s.  2  ;  and  see  17  Vic,  No.  39, 
8.  11,  p.  265,  po^Q. 

VII.  Adaptation  of  Forms]. — That  the  several  Forms  annexed  to  the 
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two  first  recited  Acts,  or  any  of  them,  may  be  varied,  for  the  purpose  of 
adapting  the  same  to  the  circumstances  and  condition  of  this  Colony: 
Provid^  that  it  shall  be  lawful,  from  time  to  time,  for  any  three  JusticeS| 
at  the  General  Quarter  Sessions  of  the  Peace  holden  at  Sydney,  of  which 
Justices  the  Chairman  shall  be  one,  (or  in  and  for  the  District  of  Port 
Phillip,  for  any  two  Justices,  at  the  General  Quarts  Sessions  holden  at 
Melbourne,  with  the  approval  of  the  Resident  Judge  there),  to  settle  such 
variations  as  shall  appear  to  them  to  be  necessary  for  the  purposes  of  such 
adaptation ;  and  from  and  after  the  publication  in  the  New  South  Wales 
Oovemment  Oazettef  (or,  at  Melbourne,  in  the  usual  official  newspaper 
there),  of  any  Form  as  varied  by  such  Justices,  no  other  variation  from  the 
Form  prescribed  by  the  Act  shall  be  allowed.  {The  Forms  given  in  Part 
II.  were  adapted  in  June^  1851). 

VIII.  Powers  of  Supreme  Court,  and  Venue  in  actions']. — ^That  when- 
ever the  Court  of  Queen's  Bench  is  mentioned  in  the  said  recited  Acts,  or 
any  of  them,  the  Supreme  Court  of  New  South  Wales  shall  in  and  for 
this  Colony  be  taken  to  be  indicated ;  and  that  in  all  actions  where  by  the 
last  mentioned  of  the  said  Acts,  the  venue  is  required  to  be  laid  in  the 
County  where  the  cause  of  action  arose,  it  shall  be  sufficient  to  lay  as  the 
venue  the  appropriate  Circuit  Town;  and  no  action  shall  be  brought 
against  any  Justice  in  respect  of  anything  done  by  him  in  the  execution 
of  his  office  in  any  Court  of  Requests  or  of  Petty  Sessions. 

IX.  Certain  pouters  given  to  Supreme  Court  in  respect  of  Summary 
Convtci/om].— And  whereas  t  would  gpreatly  tend  to  the  advancement  of 
Justice,  in  respect  of  matters  within  the  summary  jurisdiction  of  Justices 
of  the  Peace,  and  to  the  protection  of  Justices  in  the  exercise  of  that  juris- 
diction, especially  from  actions  brought  against  them  for  or  in  respect  of 
errors  of  judgment  merely,  if  power  were  given  to  the  Supreme  Court,  in 
certain  cases,  to  amend  defects  of  form,  or  mistakes  not  affecting  the  sub- 
stantial merits  in  the  proceedings  of  such  Justices ;  and  on  the  other  hand, 
if  the  means  of  obtaining  summary  relief  were  aJQTorded  against  the  sum- 
mary convictions  or  orders  of  Justices:  Be  it  enacted.  That  alter  the 
commencement  of  this  Act,  no  person  brought  before  the  said  Court,  or 
any  Judge  thereof,  on  Habeas  Corpus,  shall  be  discharged  from  custody 
by  reason  of  any  defect,  or  error  whatsoever,  in  the  warrant  of  commit- 
ment of  any  Justice  or  Justices,  until  he  or  they,  (or  one  of  them,  where 
more  than  one),  or  the  prosecutor^  or  party  interested  in  supporting  such 
warrant,  shall  have  had  notice  of  the  intention  to  apply  for  such  discharge! 
and  have  been  required  to  transmit,  and  have  had  the  opportunity  of  trans- 
mitting, or  causing  to  be  transmitted,  to  the  Court  or  Judge,  the  conviction 
or  order,  if  any,  on  which  the  commitment  shall  have  been  founded, 
together  with  the  depositions  and  informstion,  if  arty,  intended  to  be  relied 
on  in  support  of  such  conviction  or  order,  or  certitied  copies  thereof;  and 
if  any  such  conviction  or  order  and  depositions  shall  be  so  transmitted, 
and  the  offence  charged  (or  intended  in  point  of  fact  to  have  been  charged), 
shall  thereby  appear  to  have  been  established,  and  the  judgment  of  the 
Justice  or  Justices  thereupon  to  have  been  in  substance  warranted,  the 
Court  or  Judge  shall  allow  the  warrant  of  commitment  (and  the  conviction 
or  order  also,  if  such  Court  or  Judge  shall  think  fit),  to  be  forthwith 
am^ided  in  all  necessary  particulars,  in  accordance  with  the  facts  ;  and  the 
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person  committed  shall  thereupon  be  remanded  to  his  former  custody.   (17. 
Vic,  No.  39,  8.  7,  p.  264,  post). 

X.  The  Wee  in  cases  of  Certiorari], — That  the  like  proceedings  shall  be 
had  and  the  like  amendments  be  allowed  to  be  made  in  respect  of  every 
conviction  and  order  hereafter  brought  before  the  Court,  or  any  Judge 
thereof,  by  writ  of  Certiorari  ;  and  after  amendment  in  any  such  case,  the 
conviction  or  order  may  be  enforced  in  the  proper  manner,  and  shall  in  all 
respects,  and  for  all  purposes,  be  regarded  and  dealt  with  the  same  as  if  it 
had  stood  originally  as  amended. 

XI.  Provision  for  dispensing  with  Notice"]. — That  in  every  such  case  as 
aforesaid,  whether  of  Habeas  Corpus  or  of  Certiorari^  the  required  notice 
may  be  given  either  after  the  issue  of  the  writ  or  before ;  and  that  where 
copies  of  the  conviction  or  order  and  depositions  shall  be  produced  at  the 
time  of  applying  for  the  writ,  it  shall  be  lawful  for  the  Court  or  a  Judge 
to  dispense  with  such  notice,  if  such  Court  or  Judge  shall  think  fit. 

XII.  Summary  Relief  against  erroneous  convictions,  ^c."| — That  when- 
ever, after  the  commencement  of  this  Act,  any  person  shall  feel  aggrieved 
by  the  summary  conviction  or  order  of  any  Justice  or  Justices,  it  shall  be 
lawful  for  him,  within  twenty  days  after  such  conviction  or  order,  (or 
where  his  place  of  residence  shall  be  one  hundred  miles  or  upwards  from 
Sydney,  or,  in  Port  Phillip,  one  hundred  miles  or  upwards  from  Melbourne^ 
then  within  thirty  days  after  such  conviction  or  order),  to  apply  to  the 
Supreme  Court,  or,  in  vacation,  to  one  of  the  J  udges  thereof,  for  a  rule  or 
order  calling  on  the  Justice  or  Justices,  and  the  party  prosecuting,  or 
otherwise  interested  in  maintaining  the  conviction  or  order,  to  show  cause 
to  the  Court  why  a  prohibition  should  not  issue  to  restrain  them  from  pro- 
ceeding, (or  from  further  proceeding,  as  the  case  may  be),  upon  or  in  respect 
of  such  conviction  or  order,  which  rule  or  order  may  be  made  returnable 
in  term,  or  on  any  day  in  vacation  on  which  the  Court  shall  be  holden,  as 
in  Banco,  before  two  Judges ;  and  if  no  cause  be  then  shown,  or  on  some 
day  to  which  the  case  shall  be  adjourned,  or  the  Court,  after  inquiring  into 
the  matter  and  consideration  of  the  evidence  adduced  before  the  Justice  or 
Justices,  shall  think  that  the  conviction  or  order  cannot  be  supported,  the 
Court  shall  or  may,  in  its  discretion,  direct  that  the  writ  applied  for  be 
issued,  and  may  make  such  further  order  in  the  premises  as  shall  be  just, 
and  the  circumstances  appear  to  require.  (17  Vic,  No.  39,  as.  3,  4,  5,  6, 
and  7). 

XIII.  Proviso  as  to  course  of  proceeding\ — That  no  such  rule  or  order 
to  show  cause  shall  be  granted  or  made  except  on  an  affidavit  or  affidavits, 
showing  Aprirndfade  case  of  mistake  or  error  on  the  part  of  the  Justice 
or  Justices ;  and  that  where  on  cause  being  shown,  the  mistake  or  error 
(or  mistakes  or  errors,  if  more  than  one)  shall  appear  to  be  amendable,  the 
Court  shall  allow  the  conviction  or  order  to  be  forthwith  amended  accord- 
ingly ;  and  from  and  after  such  amendment,  the  conviction  or  order  may 
be  enforced  or  dealt  with  in  all  respects  as  if  the  same  had  so  stood 
originally :  Provided  also,  that  in  all  proceedings  under  this  and  the  pre  • 
ceding  section,  the  costs  shall  be  in  the  discretion  of  the  Court,  and  be 
payable  by  and  to  whom,  and  as  and  when,  the  said  Court  shall  direct. 
(17  Vic,  No.  39,  ss.  10  and  16,  p.  264,  265). 

XIV.  Justices  protected  from  actions  in  such  cases], — That  in  all  cases 
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in  which  any  such  rule  or  order  to  show  cause  shall  have  been  granted,  no 
action  shall  be  maintainable  or  commenced  against  the  Justice  or  Justices 
before  or  by  whom  the  conviction  or  order  in  question  shall  have  been  had 
or  made  in  respect  of  any  proceeding  taken  under,  or  matter  arising  out 
of,  such  conviction  or  order ;  and  if  any  action  shall  be  commenced  in 
violation  of  this  enactment,  the  same  may  summarily  be  stayed  by  order 
of  the  Court,  or  any  Judge  thereof,  with  costs  to  be  paid  by  the  plaintiff, 
to  be  taxed  as  between  attorney  and  client. 

XV.  Justices  to  give  copies  of  depositionsy  dfc.j  in  summary  eases'], — 
That  in  every  case  where  a  summary  conviction  or  order  before  or  by  any 
Justices  or  Justice  shall  have  been  had  or  made,  all  parties  interested 
therein  shall  be  entitled  to  demand  and  have  copies  of  the  information 
and  depositions,  and  of  such  conviction  or  order,  in  like  manner  and  on 
the  same  terms  as  are  provided  respectively  with  regard  to  the  depositions 
against  a  party  committed  or  holden  to  bail.  (11  &  12  Vic,  c.  42,  s.  27, 
p.  173). 

XVI.  Prisoner's  witnesses  dying  before  trials  their  depositions  may  be 
read  in  evidence], — That  in  every  case  where  any  witness  who  shall  have 
been  called  and  examined  before  the  Justice  or  Justices,  by  and  on  behalf 
of  a  party  committed  or  held  to  bail,  shall  happen  to  die  before  the  trial, 
the  deposition  of  such  witness  may  be  read  in  evidence  to  the  jury  in  his 
defence,  if  the  party  on  trial  shall  so  require.  (17  Vic,  No.  39,  s.  13, 
and  11  &  12  Vic,  c  42,  ss.  16  &  17,  ante,  p.  164). 


(17  Vic,  No.  39). 

An  Act  to  amend  the  Justices  Act  of  1850,  in  respect  of  Prohibi- 
tions and  Amendments,  and  other  matters.  [12/A  November^ 
1853]. 

I.  Recital  of  Acts']. — ^The  said  recited  Act  (14  Vic,  No.  43)  may  be 
cited  as  ^*  The  Justices  Act  of  1850,"  and  this  Act  may  be  cited  as 
"  The  Justices  Act  Amendment  Act  of  1853." 

II.  To  be  taken  as  part  of  the  Act  14  Vic.j  No.  43].— This  Act  shall, 
so  far  as  is  consistent  with  the  contents  and  subject  matter  thereof,  be 
taken  as  part  of  and  construed  with  the  said  recited  Act.  (14  Vic,  No.  43). 

III.  The  Act  to  extend  to  all  Convictions  and  Orders'] — ^The  twelfth 
section  of  the  said  Act  shall  be  deemed  to  extend  to  all  ^Summary  Con- 
victions and  Orders  of  what  nature  or  kind  soever  made  by  any  Justice 
or  Justices. 

IV.  Time  for  application  for  'Writ  of  Prohibition  extended], — The  time 
limited  for  making  applications  under  the  said  recited  Act  shall  be 
extended  as  follows : — where  the  place  of  residence  of  the  party  desirous 
of  applying  for  any  Writ  of  Prohibition  shall  be  one  hundred  and  fifty 
miles,  or  upwards,  from  Sydney,  such  application  may  be  made  within 
sixty  days  after  the  Conviction  or  Order. 

V.  Power  of  a  Judge  extended], — It  shall  be  lawful  for  any  Judge  of 
the  Supreme  Court,  if  he  shall  think  fit,  as  well  in  Term  time  as  in 
Vacation,  (in  all  cases  where  imprisonment  shall  have  been  directed,  or 
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where  the  fine  awarded,  or  the  amount  ordered  to  be  paid,  or  the  value  of 
the  matter  adjudicated  upon,  shall  not  exceed  Thirty  pounds),  to  hear  and 
determine  applications  for  Writs  of  Prohibition  directed  to  any  Justice 
or  Justices ;  and  for  that  purpose  to  make  such  Rules  and  Orders,  and 
issue  such  Writs,  and  allow  such  Amendments,  as  might  have  been 
made,  or  issued,  or  allowed,  by  the  Court :  Provided  that  any  such  Rule 
or  Order,  or  Writ,  may  be  discharged  or  varied,  or  set  aside  by  the 
Court  in  Term,  and  such  further  Order  thereupon  be  made  as  the  case  may 
require. 

VI.  Power  to  Court  or  Judge  to  admit  to  hcdt]. — ^Where  any  person, 
committed  to  prison  by  virtue  of  any  Summary  Conviction  or  Order,  shall 
be  brought  up  by  Writ  of  Habecu  Corpus^  and  the  Court  or  Judge  shall 
postpone  the  final  decision  of  the  case,  it  shall  be  lawful  for  such  Court  or 
Judge  to  admit  the  person  to  bail,  with  or  without  sureties,  for  his  appear- 
ance at  such  time  and  place,  and  upon  such  conditions,  as  the  Court  or 
Judge  may  appoint;  and  if  the  judgment  be  against  such  person,  the 
Court  or  Judge  may  remand  him  to  his  former  custody,  there  to  serve 
the  rest  of  the  term  for  which  he  shall  have  been  committed. 

VII.  Judge  on  Circuit'], — Any  Judge  on  the  Circuit  may  exercise  the 
powers  given  by  this  Act,  or  the  said  recited  Act. 

VIII.  Production  of  documents  before  Justices], — In  all  cases  where 
Justices  have  authority  by  Law  to  summon  any  person  as  a  witness,  they 
shall  have  the  like  authority  to  require  and  compel  him  to  bring  and 
produce,  for  the  purposes  of  evidence,  all  documents  and  writings  in  his 
possession  or  power ;  and  to  proceed  against  every  such  person,  in  case  of 
neglect  or  refusal,  as  in  any  case  of  neglect  or  refusal  to  attend,  or  refusal 
to  be  examined :  Provided  that  no  person  shall  be  bound  to  produce  any 
document  or  writing  not  specified  or  otherwise  sufficiently  described  in  the 
summons,  or  which  he  would  not  be  bound  to  produce  upon  a  subpoena 
duces  tecum  in  the  Supreme  Court. 

IX.  As  to  drawing  up  and  transmitting  Gonvictions\ — The  time  for 
applying  for  a  Writ  of  Prohibition  shall  begin  to  run  from  the  final  adju- 
dication as  announced,  whether  orally  or  in  writing,  and  the  Conviction  or 
Order  need  not  be  drawn  up  in  form,  in  order  to  entitle  the  party  so  applying 
to  the  benefit  of  this  or  the  said  recited  Act :  Provided  that  the  Court  or 
Judge  may  postpone  the  decision,  if  justice  shall  appear  so  to  require,  until 
the  Conviction  or  Order  shall  have  been  so  drawn  up,  and  in  due  form 
transmitted. 

X.  Respecting  the  Amendment  of  Convictions^  <j&c.] — In  every  case 
where  the  facts  or  evidence  appearing  by  the  depositions  shall  in  substance 
support  the  adjudication  of  the  Justice  or  Justices,  (provided  such  ad- 
judication shall  not  extend  beyond  the  complaint  or  charge),  and  in  every 
case  where  such  facts  or  evidence  would  have  justified  or  shall  justify  any 
necessary  allegation  or  finding  omitted  in  such  adjudication,  or  in  the 
formal  Conviction  or  Order,  or  any  Warrant  issued  in  pursuance  of  such 
adjudication,  the  powers  of  Amendment  conferred  by  this  and  the  said  re- 
cited Act  respectively  shall  or  may  be  exercised  ;  and  where  a  conviction 
shall  be  bad  in  respect  of  some  excess  which  may  (consistently  with  the 
merits  of  the  case)  be  corrected,  the  Conviction  shall  be  amended  accord 
ingly  and  shall  stand  good  for  the  remainder ;  subject,  nevertheless,  to  sndi 
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Order  as  to  costs,  and  otherwise,  as  the  Court  or  Judge  shall,  under  the 
circumstances,  think  proper. 

X[.  Stipendiary  Police  Magistrate  may  in  aU  cases  act  ahne  in  the 
absence  of  other  Justices], — And  whereas  douhts  have  arisen  as  to  the 
special  powers  intended  to  be  conferred  by  the  said  recited  Act,  and  the 
Acts  of  Parliament  thereby  adopted,  on  Stipendiary  or  Police  Magistrates : 
Be  it  declared  and  enacted  That  every  Stipendiary  or  Police  Magistrate  in 
this  Colony  shall,  in  the  absence  of  other  Justices,  have  full  power  to  do 
alone,  at  any  time  and  place  appointed  for  the  holding  of  a  Petty  SessionSi 
whatever  might  be  done  by  two  or  more  Justices  sitting  in  such  Petty 
Sessions. 

XII.  Justices  for  the  Colony], — The  fifth  section  of  the  recited  Act  is 
hereby  amended  as  follows  :  Every  Justice,  described  as  a  Justice  of  the 
Peace  for  New  South  Wales,  shall  be  taken  to  be  a  Justice  for  the  Colony 
generally  ;  but  not  for  any  Incorporated  City  or  Town  having  a  separate 
Commission  of  the  Peace,  unless  words  be  used  indicating  that  he  is  a 
Justice  for  such  City  or  Town  :  Provided  that  in  all  cases  every  act  done^ 
or  purporting  to  have  been  done,  by  or  before  any  Justice  of  the  Peace, 
shall  be  taken  to  have  been  within  his  jurisdiction,  without  an  allegation  to 
that  effect,  until  the  contrary  be  shown ;  and  the  words  Justice  of  the 
Peace,  or  the  letters  J.P.,  after  the  signature  to  any  magisterial  act,  shall 
be  primd  facie  evidence  that  the  party  whose  signature  it  purports  to  be  is 
in  fact  a  Justice  of  the  Peace. 

XIII.  Attendance  of  Witnesses  for  prisoner]. — ^The  sixteenth  section  of 
the  said  recited  Act  shall  be  extended  to  cases  in  which  the  Witness  shall 
be  so  ill  as  not  to  be  able  to  travel,  and  to  all  cases  in  which  the  Justices 
who  committed  the  Prisoner,  or  held  him  to  bail,  shall  have  certified,  before 
such  committal  or  holding  to  bail,  that  the  evidence  of  the  Witness  is 
material,  and  that  he  is  in  their  belief  willing  to  attend  the  trial,  but  will 
be  unable  to  bear  the  expense  of  attendance  :  Provided  that  this  last  en- 
actment shall  not  extend  to  any  Witness  who  has  in  due  time  before  the 
trial  been  subpcenaed  by  the  Crown.     (See  ante,  p.  164). 

XIV.  Prosecutor  a  competent  Witness], — The  Prosecutor  of  any  infor- 
mation shall  be  competent  to  give  evidence  notwithstanding  that  he  may 
have  a  pecuniary  interest  in  the  result  of  the  same. 

XV.  Conduct  of  Summary  Proceedings  regulated], — ^The  practice  before 
Ju^ices,  upon  the  hearing  of  matters  in  respect  of  which  any  Summary 
Conviction  or  Order  may  be  made,  or  any  Summary  Adjudication  is  sought, 
shall,  (as  nearly  as  may  be),  in  respect  of  the  examination  and  cross- 
examination  of  witnesses,  and  the  right  of  addressing  such  Justices  upon 
the  case,  in  reply  or  otherwise,  be  in  accordance  with  that  of  the  Supreme 
Court  upon  the  trial  of  an  issue  of  fact  in  an  Action  at  Law. 

XVI.  Want  of  Summons  or  information, — Distribution  of  Penalty], — 
Where  the  party  convicted,  or  any  party  whose  goods  shall  have  been  con- 
demned or  directed  to  be  sold  as  forfeited,  was  present  at  the  hearing  of  the 
case,  the  Conviction  or  Order  shall  be  sustained,  although  there  may  have 
been  no  information  or  summons,  unless  he  objected  at  such  hearing  that 
there  was  no  information  or  summons ;  and  no  Conviction  or  Order  shall 
be  defeated  for  the  want  of  any  distribution,  or  for  a  wrong  distribution,  of 
the  penalty  or  forfeiture. 
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SUMMARY. 

(14  Vic,  No.  43 ;  and  17  Vic,  No.  39). 
Proceedings  on  Prohibition  and  Habeas  Corpus. 

Effect  of  Colonial  Act  14  T7c.,  No.  43,  upon  Summary  Convictions], — 
In  this  Colony,  much  of  the  law  upon  summary  convictions  is  considerably 
narrowed  by  the  powers  given  to  the  Supreme  Court,  under  14  Vic,  c.  43, 
in  regard  to  summary  convictions  and  orders,  or  warrants  of  commitment 
issued  thereon. 

The  object  of  the  Colonial  Act  in  the  sections  now  under  consideration 
is  twofold,  being,  first  remedial, — where  a  party  ought  not  to  have  been 
convicted  at  all ;  and,  secondly,  corrective, — where  a  party  has  been  pro- 
perly convicted,  but  committed  to  prison  on  an  erroneous  commitment. 
The  sections  which  relate  to  this  subject  are  from  the  9th  to  the  15th, 
^both  inclusive). 

Construction  of  Section  9]. — In  sect.  9  there  is  an  apparent  difference 
between  the  powers  contemplated  in  the  reciting,  and  those  conferred  by 
the  enacting  part,  the  former  using  only  the  words  "defects  of  form." 
Any  doubts  as  to  the  extent  of  amendment  permitted  by  this  section  are 
removed  by  the  provisions  of  the  10th  section  of  the  Justices'  Amendment 
Act,  f  17  Vic,  No.  39, — see  p.  264),  which  shows  that  the  power  of  rec- 
tification by  adaptation  and  alteration,  besides  that  of  mere  formal  amend- 
ment, is  intended  to  be  given. 

How  far  efficacious'], — It  is  not,  however,  every  defect  that  will  be 
eared  even  by  these  comprehensive  sections,  nor  was  it  intended  to  operate 
as  a  transference  to  a  higher  Court  of  any  power  or  discretion  vested  by 
law  in  the  Justices.  Thus,  if  a  party  be  committed,  under  any  Act,  for 
an  offence  for  which  be  might  be  imprisoned  for  a  period  not  exceeding 
three  months,  and  the  warrant  of  commitment  specify  "  six  months,"  the 
Court  will  not,  it  is  presumed,  alter  the  commitment  to  three ;  for  the 
sentence  is,  in  such  a  case,  not "  warranted  in  substance,"  but  totally  illegal 
through  its  excess ;  and  even  if  it  were  not  so,  the  suggested  alteration 
could  not  be  made;  for  the  term  of  imprisonment  is  at  the  discretion 
of  the  Justices,  and  could  not,  therefore,  be  fixed  by  the  Court.  Several 
cases  of  this  description  have  already  occurred  before  the  Supreme  Court, 
in  which  the  parties  have  been  liberated  on  Habeas  Corpus^  notwithstand- 
ing it  appeared  from  the  depositions  that  they  had  been  guilty  of  an 
offence  which  would  have  warranted  their  detention  in  prison  for  a  period 
much  beyond  the  time  at  which  they  had  applied  for,  and  were,  in  conse- 
quence of  the  excess,  held  entitled  to,  their  discharge. 

Should  the  defect  be  in  the  statement  of  the  offence,  it  may  or  may  not 
be  curable,  according  to  the  facts  contained  in  the  depositions.  If,  for 
instance,  a  party  is  only  liable  to  punishment  for  an  offence  by  virtue  of 
his  holding  a  particular  character  or  filling  a  particular  office,  and  this  be 
not  stated  in  the  warrant  of  commitment  or  conviction,  and  does  not  appear 
in,  or  cannot  be  gathered  from,  the  depositions,  it  cannot  be  afterwards 
inserted,  nor  any  evidence  subsequently  received  of  its  being  the  fact. 
The  omission  in  such  a  case  will  render  the  commitment  void.    The  Court 
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refused  to  amend  a  commitment  by  adding  a  necessary  allegation  that  the 
previous  information  had  been  on  oath ;  for,  though  they  could  assume 
that  all  the  Justice's  acts  after  he  had  jurisdiction  were  regular,  they  could 
assume  nothing  as  to  the  acts  which  were  to  give  jurisdiction.  (Ex  parte 
Ryan^ — J^^ly?  1854). 

If,  however,  the  fact  be  stated  in  the  conviction,  the  Court  will  not  look 
to  the  depositions,  but  will  amend  the  warrant  of  commitment  by  the 
former ;  for  the  depositions  are  only  required  by  them  where  the  conviction 
or  warrant  is  defective ;  and  they  will  not,  under  this  section^  look  into  the 
evidence  for  the  purpose  of  rendering  the  commitment  or  conviction  invalid, 
but  for  the  purpose  only  of  upholding  them,  if  in  want  of  such  assistance 
to  render  them  valid. 

Under  this  section,  the  information,  if  any,  together  with  the  deposi- 
tions and  conviction,  should  be  returned.  The  latter  is,  in  practice,  seldom 
drawn  up  at  once ;  but,  if  a  defective  one  has  been  drawn  up  at  the  time, 
and  a  copy  of  it  delivered  to  the  defendant,  on  his  application  for  it  under 
s.  15,  the  Justices  will  not  be  bound  by  it,  and  a  good  one  may  subse- 
quently he  supplied.  (Chaney  v,  Payne^  1  Q.  B.,  711,  722  ;  Selwood  v. 
Mount,  1  Q.  B.,  729  ;  2  C.  &  P.,  75 ;  R.  v.  Richards,  5  Q.  B.,  926).  In 
a  very  recent  case  before  the  full  Court,  fin  re  Alfred  Lawless, — April, 
I860],  the  operation  of  s.  9,  with  regard  to  the  amendment  of  commit- 
ments, was  limited  to  cases  in  which  the  Justices  had  acted  under  their 
power  of  summary  conviction,  and  therefore  did  not  extend  to  the  case  in 
question,  where  the  appellant  had  been  committed  on  failing  to  find  sureties 
to  keep  the  peace. 

The  language  of  s.  9  has  not  been  found  to  be  a  very  clear  exposition 
of  the  manner  in  which  it  was  intended  to  be  practically  worked.  The 
defendant  himself,  or  his  Attorney,  should  give  the  required  notice,  and 
make  the  requisition  to  the  Magistrates,  either  personally  or  by  post. 

Practical  Suggestions  in  working  the  Acf]. — ^The  course  recommended 
to  the  Justices  to  pursue,  on  receiving  the  notice  and  requisition  mentioned 
in  s.  9,  is,  if  the  conviction  has  not  been  previously  drawn  up,  to  cause  it 
to  be  drawn  up  forthwith,  and  then  to  direct  copies  of  that,  and  of  all  the 
depositions  and  information,  if  any,  to  be  made  and  certified,  either  by 
themselves  or  by  the  clerk  or  party  copying  them.  The  whole,  when 
copied,  should  be  fastened  securely  together,  and  attached  thereto  should 
be  a  certificate  on  a  separate  piece  of  paper,  bearing  the  following  memo- 
randum : — 

Form  of  Certificate  on  transmietion  of  Depoeitione^  J-c,  hy  either  the  Juttiee 

or  hie  Clerk. 

Between  A.  B.,  Complainant, 
and 
C.  D.,  Defendant. 

Whereas,  I,  E.  F.,  one  of  Her  Majesty's  Justices  of  the  Peace,  &c.,  by  a  notice 
bearing  date,  <ftc„ 

have  been  reqaired  to  transmit  to  Her  Majesty's  Supreme  Conrt  of  New  South 
Wales,  (or.  His  Honor  Mr.  Justice  one  of  the  Judges  of  H6r 

Majesty's  Supreme  Court  of  New  South  Wales),  the  conviction  (or.  order), 
information,  and  depositions  taken  in  the  above  case  before  me,  and  on  which 
the  warrant  of  commitment  issued  hy  me,  (or,  hv  ),  committing 

the  above-named  defendant  to  gaol  for  a  period  of  months,  was  founded, 

certified  copies  thereof    Now  I,  tne  said  E.  F^  do  hereby  certify  that 
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the  accompanying  information,  depositions,  and  conviction  (or  order),  are 
those  which  {or,  that  the  accompanying  documents  are  true  copies  of  the 
information,  dec,  which,  &c.)  I  have  heen  so  required  to  transmit,  and  which  I 
herehy  accordingly  transmit,  in  pursuance  of  such  requisitions.  As  witness 
my  hand,  this  day  of  ,  at  ,  in  the  Colony 

aforesaid. 

E.  F. 

yniere  the  Justice  is  absent,  and  the  Clerk  transmits  and  certifies  the 
depositions,  &c.,  the  above  Form  may  be  easily  altered  to  meet  the  case. 
The  recital  will  be  the  same,  excepting  that  the  Justice  will  be  spoken  of 
in  the  third  person,  and  the  Clerk's  name  will  not  appear  until  the  part 
commencing  "  Now  I,  &c.,"  which  may  be  altered  thus :  "  Now  I,  G.  H.^ 
being  the  Clerk,  &c.,"  and  so  on  to  the  end. 

The  depositions,  &c.,  when  ready  for  transmission,  shall  be  directed 
according  to  the  terms  of  the  requisition  resoecting  them.  If  one  of  the 
Judges  be  named,  they  should  be  enclosed,  ukder  cover,  to  him  ;  or,  if  the 
directions  are  generally  to  transmit  them  '*  to  the  Supreme  Court,  or  a 
Judge  thereof,"  as  would  be  the  case,  if  the  notice  were  given  prior  to  the 
appHcation  for  a  Habeas^  they  should  be  directed  to  "  The  Chief  Clerk  of 
the  Supreme  Court  Office."  They  should  always  be  transmitted  at  the 
earliest  possible  opportunity,  and,  where  it  can  be  done,  by  return  of  post ; 
or,  if  any  unforeseen  impediment  should  arise,  a  communication  might  be 
made  to  that  effect  to  the  Crown  Solicitor. 

Transmission  of  Depositions^  ^.] — If  the  recommendation  previously 
given  be  attended  to,  of  recording  all  the  proceedings  in  summary  cases  in 
a  book,  only  copies  can  be  transmitted ;  but  whether  they  be  so  recorded 
or  not,  the  more  proper  course  would  be  to  send  copies,  and  preserve  the 
originals  in  their  regular  place  of  deposit.  There  is  nothing  under  s.  9 
which  makes  it  imperative  on  the  Justices  to  comply  with  the  transmission 
of  depositions,  &c.,  or  to  furnish  depositions  for  any  purpose,  except  on 
the  terms  mentioned  in  s.  15;  but  they  would,  probably,  for  their  own 
justification,  not  hesitate  to  transmit  them,  if  required  to  do  so  by  the 
party  applying  for  his  discharge.  It  is  true  that  the  party  could  have 
obtained  such  copies  for  his  own  use,  by  an  application  under  s.  1 5 ;  but 
as  their  production  might  cure  any  defect  in  the  warrant  under  which  he 
was  committed,  and  the  Court  would  only  look  at  them  for  that  purpose, 
'  it  is  unlikely,  in  many  cases,  that  the  defendant  or  his  Attorney  would 
take  any  step  not  required  by  the  Act  to  cause  them  to  be  produced. 
There  are  certain  cases,  however,  partaking  of  the  nature  rather  of  a  civil 
action  than  of  an  offence  concerning  the  public,  where  the  Justices,  when 
required  to  transmit  the  proceedings,  on  receiving  notice  of  the  defendant's 
application  for  his  discharge,  might  reasonably  expect  *^  the  prosecutor  or 
party  interested"  to  support  the  commitment,  and  to  be  at  the  trouble  and 
expense  of  procuring  copies  of  the  depositions,  &c.,  and  *^  causing  them  to 
be  transmitted"  to  the  Court  or  a  Judge  for  that  purpose.  It  is  left 
optional  to  the  party  giving  notice,  whether  it  shall  be  to  the  Justice 
before  whom  the  case  was  heard,  '*  or  to  the  prosecutor  or  party  interested," 
and  as  such  notice  may,  by  s.  11,  be  given  either  before  or  after  the  issue 
of  a  Habeas  Corpus,  it  is  not  always  in  the  power  of  the  Court  or  a  Judge 
to  suggest,  in  the  first  instance,  if  they  should  think  fit  to  do  so,  to  whom 
notice  should  be  given.     Where,  however,  they  had  an  opportunity  of 
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exercising  a  discretion  in  this  respect,  in  all  probability  they  would  do  so, 
if  the  particular  case  should  seem  to  invite  it. 

Suggestion  to  Attorneys]. — As  a  preliminary  to  what  may  be  required 
of  the  Justices,  some  directions  are  suggested  by  Sir  W.  A'Beckett  as  to 
what  should  be  done  by  a  defendant  or  his  Attorney,  before  applying  for 
his  discharge  by  Habeas  Corpus  on  the  ground  of  a  defective  commitment. 
In  all  cases,  the  proper  course  to  pursue  would  be— first,  to  obtain  copies 
of  the  depositions,  information,  and  conviction,  and  to  ascertain  from  their 
perusal,  whether  any  defect  discovered  in  the  commitment,  in  respect  of 
which  an  application  for  a  Habeas  is  contemplated,  is  one  which  can  be 
cured.  If  the  Attorney  sees  clearly  that,  on  inspection  of  the  depositions, 
&c.,  by  the  Court,  the  defect  will  be  curable,  it  is  his  duty  to  inform  his 
client  of  that  opinion,  and  its  probable'consequences ;  and  he  will  do  well  to 
consider  whether,  after  having  formed  such  an  opinion,  he  can  conscien- 
tiously make  the  affidavit,  or  advise  his  client  to  do  so,  which  is  required 
by  the  Court  or  a  Judge  before  directing  a  writ  of  Habeas  Corpus  to  issue. 
It  has  been,  however,  too  much  the  practice  for  Attorneys  to  make  applica- 
tions for  a  defendant's  discharge  from  prison  under  a  summary  commitment, 
without  taking  the  precaution  above  suggested,  and  the  consequence,  in 
many  cases,  has  been  a  fruitless  proceeding,  and,  of  course,  a  fruitless  expense. 

Effect  of  Sec.  11]. — Defendants  may  be  so  situatexl  that  the  delay  which 
must  elapse  before  the  Attorney  could  obtain  the  depositions,  &c.,  would 
justify  an  application  to  the  Court  without  them,  if  the  commitment  were 
clearly  bad ;  and,  of  course,  if  it  were  incurably  defective,  no  end  could 
be  attained  by  their  production.  Where,  however,  the  depositions  can 
be  obtained  without  delay,  the  Attorney  should  always  procure  them; 
for  if  the  defect  in  the  commitment  be  not  remedied  by  them,  he  can  at 
once  show  that  to  the  Court,  and  save  the  delay  of  a  notice  to  the  Jus- 
tices; for,  under  s.  11,  **  where  copies  of  the  conviction  or  order  and 
depositions  shall  be  produced  at  the  time  of  applying  for  the  writ,  it  shall 
be  lawful  for  the  Court  or  a  Judge  to  dispense  with  such  notice,  if  such 
Court  or  Judge  shall  think  fit.''  It  is  true  that  s.  9  prescribes  both 
a  notice  of  defendant's  intention  to  apply  for  his  discharge,  and  a  requisi- 
tion to  transmit  the  depositions,  &c. ;  but  if  these  were  already  authen 
ticated  before  the  Court  at  the  time  of  applying  for  the  writ,  they  would 
hardly  consider  it  obligatory  on  them  to  go  through  the  form  of  having  a 
requisition  made  to  the  Justices  to  transmit  them. 

Notice  under  Sec.  91. — Assuming,  however,  that  the  application  has 
been  made,  or  is  intended  to  be  made,  for  a  Habeas  Corpus  before  pro- 
curing the  depositions,  &c.,  the  notice  is  recommended  to  be  given,  where 
practicable,  both  to  the  prosecutor  and  the  Justices ;  for  the  Court  or 
a  Judge  might  possibly  require,  in  the  event  of  the  latter  only  having 
had  notice,  and  failed  to  transmit  the  depositions,  that  notice  should  be 
given  also  to  the  former.     The  notice  might  be  in  the  following  form  i—^ 

Form  of  Notiu  to  either  Justice  or  Prosecutor. 

Between  A.  B..  Complainant, 
and 
C.  D.,  Defendant. 

Take  notice,  that  I,  the  above-named  defendant,  intend  applying  to  Her  Ma- 
jesty's Supreme  Court,  or  one  of  the  Judges  thereof,  for  a  writ  of  Habeas 
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Corpus,  in  order  that  I  may  be  brought  up  on  snch  day  as  the  said  Court  or 
a  Judge  may  appoint,  for  the  purpose  of  prayinff  that  I  may  be  discharged 
from  my  imprisonment,  under  a  warrant  issued  oy  you,  (or^  by  £.  F.,  one  of 
Her  Majesty  s  Justices  of  the  Peace,  &c.},  in  the  above  case  against  me,  and 
under  which  I  have  been  committed  to  gaol,  for  a  period  of 

montiis ;  and  I  further  ffive  you  notice,  and  require  you  to  transmit  (or,  cause 
to  be  transmitted)  to  the  Supreme  Court,  or  one  of  the  Judges  thereof,  the 
information,  depositions,  and  conviction  taken  and  made  before  you,  (or, 
before  the  said  Justice),  in  the  above  case,  or  certified  copies  thereof^  with  as 
little  delay  as  possible,  in  order  that  the  same  may  be  laid  before  the  said 
Court  or  a  Judge,  on  such  day  as  shall  be  appointed  for  hearing  the  applica* 
tion  for  my  discharge. 

Dated  this  day  of  ,  at  gaol. 

To  B.  F.,  or  G.,  Esq.,  (or,  G.  H.,  the  prosecutor). 

Service  of  Notice. — Address  on  letter  enclosing  Notice], — The  notice 
may  be  given  by  the  defendant's  Attorney  ;  but  the  Form  will  be,  in  other 
respects,  the  same  as  the  above.  If  the  notice  be  given  after  the  Habeas 
has  been  made  returnable,  the  day  must  of  course  be  specified  in  the 
xiotice,  and  the  name  of  the  Judge  or  Court,  as  the  case  may  be,  stated. 
The  parts  between  brackets  mark  the  only  variation  necessary  where  notice 
is  given  to  the  prosecutor.  If  personal  service  can  be  readily  effected,  the 
Coart  would  probably  require  that  to  be  shown  ;  but,  having  reference  to 
the  circumstances  of  the  Colony,  it  has  been  in  the  habit  of  being  satisfied 
with  service  by  post.  No  rule,  however,  can  be  laid  down  on  the  subject, 
and,  in  any  event,  a  duplicate  of  the  notice  should  be  preserved,  in  order 
that  the  contents  of  the  service  may  be  clearly  shown,  as  well  as  the  time 
of  its  transmission,  and  the  probability  of  its  receipt  by  the  party  to  whom 
it  is  addressed.  It  is  sujifgested  that  the  superscription  of  the  envelope 
enclosing  the  notice  to  the  Justices  should  be  addressed  to  the  Magistrate 
by  name,  or^  the  Clerk  of  the  Bench  where  the  conviction  has  taken  place. 
If  two  Magistrates  have  convicted,  notice  to  one  is  sufficient.  The  alter- 
native address  to  the  Justice  or  Clerk  is  recommended,  because  it  would 
enable  the  latter — and  might  become  his  duty,  in  the  absence  of  the  former 
— to  certify  and  return  the  depositions,  &c.,  under  his  own  hand  ;  for  the 
Act,  although  it  requires  notice  to  be  given  to  the  Justices  as  to  the  trans- 
mission, does  not  require  that  it  shall  be  made  by  them. 

Court  or  Judge  mag  admit  to  bair\, — In  addition  to  the  above  remarks, 
it  is  to  be  remembered  that  where  any  person,  committed  to  prison  by 
virtue  of  any  summary  conviction  or  order,  shall  be  brought  up  by  writ 
of  Habeas  Corpus,  and  the  Court  or  Judge  shall  postpone  the  final  decision 
of  the  case,  such  Court  or  Judge  may  admit  such  person  to  bail,  with  or 
without  sureties,  for  his  appearance  at  such  time  and  place,  and  upon  such 
conditions,  as  such  Court  or  Judge  may  appoint.  (S.  6  of  17  Vic,  No.  9). 

Any  Judge  on  circuit  may  exercise  the  powers  given  by  these  Acts. 

Proceedings  against  Erroneous  Convictions']. — The  contents  of  ss.  12  & 
13  (14  Vic,  No.  43)  will  now  be  considereid.  Under  these  sections,  a 
defendant  may  apply  to  the  Supreme  Court,  or  one  of  the  Judges,  for  a 
prohibition  to  restrain  the  Justice  or  prosecuting  party  from  proceeding  in 
respect  of  any  order  or  conviction,  provided  the  application  be  made  within 
a  certain  time,  on  an  affidavit,  *^  showing  a  primd  facie  case  of  mistake 
or  error  on  the  part  of  the  Justices.'' 
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Oa  the  matter  coming  before  the  Court,  they  may  test  the  conviction 
by  the  evidence,  if  it  be  attacked  on  the  merits  ;  and  if  it  be  assailed  only 
on  the  ground  of  error  or  mistake,  they  may,  if  such  error  or  mistake  be 
amendable,  direct  the  conviction  or  order  to  be  amended  accordingly  ;  and, 
in  all  proceedings  under  these  sections,  a  discretion  is  given  them  to  award 
costs  in  such  manner  as  they  shall  think  fit. 

"  The  object  of  this  enactment,"  says  Mr.  Justice  Wise,  (ex  parte 
Lannoyy — 20th  March,  1860),  ''  is  to  allow  an  amendment  whenever  the 
truth  and  merits  of  the  question,  established  by  the  actual  proceedings 
before  the  Justices,  show  that  the  omission  or  mistake  in  the  order  would 
have  been  avoided  if  they  had  correctly  understood  the  application  of  the 
law  to  the  facts,  provided  the  mistake  did  not  affect  the  exercise  of  any 
discretionary  power. 

It  will  be  seen,  also,  from  a  full  perusal  of  the  above  sections,  that  for- 
merly, although  the  rule  might  issue  calling  on  the  Justices  to  show  cause 
why  a  writ  of  prohibition  should  not  issue,  it  could  only  be  made  return- 
able before  the  full  Court  in  Term,  or  in  some  day  in  Vacation  on  which 
the  Court  sits  as  in  Banco  before  two  Judges,  and  could,  of  course,  only 
be  made  absolute  at  either  of  those  times. 

But,  by  8. 5  of  the  Amendment  Act,  (17  Vic,  No.  39),  jurisdiction  has 
been  g^ven  to  any  Judge  of  the  Supreme  Court,  '*  if  he  shall  think  fit,  as 
well  in  Term  time  as  in  Vacation,  (in  all  cases  where  imprisonment  shall 
have  been  directed,  or  where  the  fine  awarded,  or  the  amount  ordered  to 
be  paid,  or  the  value  of  the  matter  adjudicated  upon,  shall  not  exceed 
thirty  pounds),  to  hear  and  determine  applications  for  Writs  of  Prohibi- 
tion directed  to  any  Justice  or  Justices,  and,  for  that  purpose,  to  make 
such  rules  or  orders,  and  issue  such  writs,  and  allow  such  amendments,  as 
might  have  been  made,  issued,  or  allowed  by  the  Court,"  subject,  how- 
ever, to  be  ''discharged,  varied,  or  set  aside"  by  the  full  Court  in 
Term. 

Ss.  12  &  13  of  14  Vic,  No.  43,  and  s.  10  of  17  Vic,  No.  39,  it  will  be 
observed  by  practitioners,  involve  proceedings  of  a  different  nature  from 
those  prescribed  by  s.  9.  In  the  first  place,  the  affidavit  must  state  dis- 
tinctly the  express  ground  of  the  application,  and  ought  to  show  clearly 
on  the  face  of  the  proceedings  the  particular  error  complained  of.  For 
this  purpose,  verified  copies  of  all  the  proceedings  ought  to  accompany  the 
affidavits,  in  order  that  the  Court  may  see  whether  there  are  any  primd 
facie  grounds  for  the  application ;  for,  as  the  defendant  himself  may  pro- 
cure these  under  s.  15,  the  Court  would  not  throw  it  upon  the  Justices  to 
produce  them  in  reply,  but  leave  it  to  the  defendant  who  complains  of 
their  insufficiency  to  establish  that  fact,  if  he  can,  by  their  production. 
By  s.  10  of  17  Vic,  No.  39,  it  is  provided  that,  in  every  case  where  the 
facts  or  evidence  appearing  by  the  depositions  shall  in  substance  support 
the  adjudication  of  the  Justices,  (provided  such  adjudication  do  not  extend 
beyond  the  complaint  or  charge),  and  in  every  case  where  such  facts  or 
evidence  would  have  justified  or  shall  justify  any  necessary  allegation  or 
finding  omitted  in  such  adjudication,  or  in  the  formal  conviction  or  order, 
or  any  warrant  issued  in  pursuance  of  such  adjudication,  the  powers  of 
amendment  conferred  by  this  and  the  above-mentioned  Act  respectively 
shall  and  may  be  exercised;  and  where  a  conviction  shall  be  bad  in 
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respect  of  some  excess  which  may  (consistently  with  the  merits  of  the 
case)  be  corrected,  the  conviction  shall  be  amended  accordingly,  and  shall 
stand  good  for  the  remainder,  subject,  however,  to  such  order  as  to  costs 
and  otherwise  as  the  Court  and  Judge  shall,  under  the  circumstances, 
think  proper. 

These  sections  are  in  some  respects,  certainly,  in  the  nature  of  an  appeal 
from  the  decision  of  the  Justices  ;  but  hitherto  the  Court  has  never  gone 
the  length  of  reversing  that  decision,  merely  because  their  own  conclosion 
might,  upon  the  whole  facts,  have  been  different  from  that  of  the  Justices. 
The  principle  upon  which  the  Judges  have  hitherto  acted  is  that  pursued 
by  them  in  applications  for  new  trials  on  the  ground  of  the  verdict  being 
against  the  weight  of  evidence ;  in  which  case,  if  there  were  any  evidence 
at  all  to  go  to  the  jury,  a  new  trial  is  generally  refused.  So,  under  these 
sections,  it  is  conceiv^  that  it  is  their  practice,  in  looking  at  the  evidence 
taken  before  the  Justices,  to  see  simply  whether  it  is  sufficient  in  point  of 
law  to  support  the  conviction.  ^*  We  entertain  no  doubt,  having  regard  to 
the  enactments  which  have  given  the  remedy  by  Prohibition,  that  it  is 
our  duty,  before  holding  any  conviction  by  a  Magistrate  to  be  erroneous, 
to  look  at  and  consider  the  whole  of  the  evidence  which  was  before  him. 
In  cases  tried  by  a  jury,  the  Court  has  ordinarily  no  jurisdiction  to  deter- 
mine facts.  If  improper  evidence  be  admitted  on  the  trial,  the  course  is 
to  set  aside  the  verdict ;  for  it  maj/  have  been  founded,  whatever  the  force 
of  other  testimony  in  the  case,  on  the  very  matter  which  ought  not  to 
have  been  before  the  jury.  In  cases  of  this  kind,  however,  the  Court  sits 
as  a  tribunal  of  appeal,  with  the  double  province  assigned  it,— of  deciding 
on  the  facts  as  well  as  the  law."  fPer  Sir  A.  Stephen,  C.  J.,  in  ex  pcurte 
Wardj  in  a  written  judgment  delivered  March,  1858). 

With  reference  to  costs,  each  case  must  depend  on  its  own  circum- 
stances. In  Ex  parte  Smithy  before  the  Supreme  Court  of  New  South 
Wales,  although  the  rule  for  a  prohibition  was  discharged,  the  Court 
refused  to  give  costs,  remarking  "  that  a  person  seeking  his  liberty  ought 
not  to  be  mulcted  with  costs  except  in  extreme  cases ;  and  it  could  not  be 
denied  that  the  point  involved  in  the  case  before  them  was  one  of  much 
difficulty." 

In  consequence  of  the  deciaion  in  the  case  of  ex  parte  Towns,  in  re 
Sharps — ^in  which  the  Court  held  that  the  clauses  relating  to  prohibition 
and  amendment  extended  *^  only  to  orders  and  convictions  in  criminal  cases, 
or  concerning  matters  in  their  nature  criminal, — not  to  adjudications  or 
orders  in  cases  of  debt,  or  on  claims  or  complaints  in  the  nature  of  suits 
for  debt," — ^it  was  enacted  by  s.  3  of  the  Amendment  Act,  that  the  above- 
mentioned  s.  12  shall  be  deemed  to  extend  to  all  summary  convictions 
and  orders,  of  what  kind  or  nature  soever,  made  by  any  Justice  or 
Justices. 

JUVENILE  OFFENDERS. 

See  "Larceny." 

8.  14  Ftc.,  No.  2,  s.  1.  [Two  Justices], — (1)  Any  person  [whose  age 
does  not,  in  the  opinion  of  the  Justices  before  whom  he  sliall  be  brought 
or  appear,  exceed  the  age  of  sixteen  years,  (16  Vic,  No.  6,  s.  1)]  commit- 
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ting  any  offence  now  or  hereafler  by  law  deemed  or  declared  to  be,  or 
panishable  as,  simple  larceny,  (s) 

P.  Impr.,  with  or  without  h.  L,  not  exc.  3  cal.  m. ;  or^  in  discretion  of 
Justices,  forfeiture  not  exc.  £3.  If  pecuniary  penalty,  and  not  paid  forth- 
with, Justices  may  give  time,  and  detain  offender  till  the  day  appointed 
for  payment,  unless  he  gives  security  for  his  appearance  on  the  day  so 
appointed  ;  in  default  of  payment,  impr.  not  exc.  3  cal.  m.,  reckoned  from 
the  day  of  adjudication,  unless  sooner  paid.  (Id.,  s.  13).  (t) 

5.  Id.^  3.  1.  ITwo  Justices]. — (2)  Any  such  person  (as  in  offence  1) 
attempting  to  commit  any  such  offence. 

P.  Same  as  offence  (1).  (v)  (w) 

N.B. — For  petty  larcenies  by  offenders  not  juvenile^  see  "  Larceny." 


(b)  Procedure']. — By  summons,  or  warrant  on  charge  on  oath,  (14  Yic,  No.  2, 
B.  4) ;  or  the  offender  may  be  taken  into  custody  without  warrant. 

If  the  case  is  to  be  tteated  as  on  a  preliminary  inauiry  on  an  indictable  offence, 
the  following  provisions  of  14  Vic,  No.  2,  are  repealed  by  the  substituted  provi- 
sions of  11  £  12  Vic,  c.  42,  viz. : — as  to  the  process  to  be  issued  against  offenders, 
(s.  4) ;  the  service  of  the  summons,  (s.  8) ;  the  remanding  and  bailing  of  tiie  ac- 
cused, (s.  5) ;  as  to  the  same  Justices  hearing  the  charge,  (s.  13) ;  the  process  to 
witnesses,  (s.  7),  and  the  Forms  in  the  Schedule.  If  the  case  is  to  be  treated  as 
on  a  summary  conviction,  the  11  &  12  Vic,  c.  48,  would  likewise  operate  as  a 
repeal  of  the  same  sections  of  14  Vic,  No.  2 ;  the  only  difference  being,  in  any 
event,  whether  the  accused  must  be  asked  if  he  object  to  the  summary  jurisdiction 
before  or  after  taking  the  evidence  for  the  prosecution.  The  latter  course  is  most 
just  and  fair  to  the  accused.  The  Forms  of  convictions  (I.  2  or  I.  3),  certificate 
of  dismissal  (M.),  and  commitments  (O.  1  or  P.  1),  in  the  case  of  a  penalty  or  im- 
prisonment imposed  under  11  <fe  12  Vic,  c.  43,  may  be  used,  the  conviction  and 
commitment  being  adapted  as  shown  in  Part  II.,  post. 

(t)  Discretion  of  Justices']. — If  such  Justices,  upon  the  hearing  of  any^  such 
case,  shall  deem  the  offence  not  to  be  proved,  or  that  it  is  not  expedient  to  inflict 
any  punishment,  they  shall  dismiss  the  party  charged,  on  finding  surety  or  sureties 
for  his  future  good  behaviour,  or  without  such  sureties ;  and  then  make  out  and 
deliver  to  the  party  charged  a  certificate  under  the  hands  of  such  Justices,  stating 
the  fact  of  such  disinissal ;  and  such  certificate  shall  and  may  he  in  the  form  or  to 
the  effect  set  forth  in  the  Schedule  to  the  Act  annexed ;  (see  Part  II.) :  Provided 
also,  that  if  such  Justices  shall  be  of  opinion,  before  the  person  charged  shall  have 
made  his  or  her  defence,  that  the  charge  is,  from  any  circumstance,  a  fit  subject 
for  prosecution  by  information  or  indictment,  or  if  the  person  charged  shall,  upon 
being  called  upon  to  answer  the  charge,  object  to  the  case  being  summarily  dis- 
posed of  under  the  provisions  of  this  Act,  such  Justices  shall,  instead  of  summa- 
rily adjudicating  thereupon,  deal  with  the  case  in  all  respects  as  if  this  Act  had 
not  been  passed.  (14  Vic,  No.  2,  s.  1).    For  procedure  at  hearing,  see  next  page. 

(v)  Aider  and  Abettor  of  Simple  Larceny], — The  Legislature  appears  to  have 
intended  that  aiders  and  abettors  of  such  offences  should  also  have  been  liable  to 
summary  conviction,  but  they  have  not  succeeded  in  carrying  their  intention  into 
effect.  The  first  section  enacts  **  That  every  person  who  shall  be  charged  with 
having  committed,  or  having  attempted  to  commit,  or  with  having  been  an  aider, 
abettor,  counsellor,  or  procurer  in  the  commission  of  any  offence  (declared  to  be 
simple  larceny,  &q.),  and  whose  aze  at  the  period  of  the  commission,  or  attempted 
commission,  of  sucn  offence  shall  not  exceed  fourteen  years,  shall,  upon  convic- 
tion, Ac. ; "  so  that  in  the  latter  part  there  are  no  words  applicable  to  the  case  of 
an  aider,  abettor,  &c.  Such  persons,  however,  might  be  proceeded  against  under 
the  provisions  of  11  &  12  Vic,  c.  43,  s.  5.    See,  ante,  **  Aiders." 

(w)  Apprehension'].'^As  this  offence  is  a  misdemeanor,  it  would  seem  that  the 
offender  could  not  be  apprehended  without  a  warrant  after  the  misdemeanor  is 
over.  See  Oaunt  ▼.  Fox,  SB.  A  Ad.,  798 ;  Matthews  ▼.  Biddulph,  5  Scott,  N.  B., 
&i.    See,  ante.  Note  (s) ;  and  **  Apprehension  of  Offenders,"  p.  11. 

T 
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By  8.  3  of  16  Vic,  No.  6,  One  of  the  Justices  liefore  whom  any  perRon 
shall  he  charged  and  proceeded  against  under  this  Act,  (or  the  Act  14  Vic, 
No.  2),  before  such  person  shall  he  asked  whether  he  or  she  has  any  cause 
to  show  why  he  or  she  should  not  be  convicted,  shall  Ray  to  the  person  so 
charged  these  words,  or  words  to  the  like  effect : — "  We  shall  have  to  hear 
what  you  wish  to  say  in  answer  to  the  charge  against  you  ;  but  if  you 
wish  the  charge  to  be  tried  by  a  jury,  you  must  object  now  to  our  de- 
ciding upon  it  at  once ; ''  and  if  such  person,  or  the  parent  of  such  person, 
if  under  the  age  of  sixteen,  shall  then  object,  the  Justices  shall  proceed 
with  the  charge  as  if  the  said  Acts  had  not  been  passed. 

The  course  of  procedure,  accordingly,  at  the  hearing,  may  be  stated  to 
be  thus  : — 

1.  The  Clerk,  after  taking  the  depositions,  to  say  to  accused :  "  The 

charge  against  you  is  for  that  you,  on  the  day  of  , 

did  "  (stating  the  offence  as  in  the  caption  of  the  depositions). 

2.  Then  one  of  the  Justices  to  say,  (pursuant  to  16  Vic,  No.  6)  :  ^^We 

shall  have  to  hear  what  you  wish  to  say  in  answer  to  this  charge,  hut 
if  you  wish  the  charge  to  he  tried  by  a  jury,  you  must  object  now  to 
our  deciding  upon  it  at  once^ 

3.  If  the  accused,  or  his  parent,  do  not  object,  then  the  Justices  to  say  : 

"  Now  we  must  ask  you,  are  you  guilty  or  not  guilty  ?"  If  he  plead 
"^%,'' consider  the  punishment;  if  he  plead  '•^  not  guilty,"  hear 
his  defence,  and  consider  the  judgment. 

4.  If  the  accused,  or  his  parent,  do  object,  the  summary  jurisdiction 

cannot  be  applied,  and  the  Justice  must  caution  him  in  the  usual 
form  for  an  indictable  offence,  if  the  evidence  be  sufficient  to  send 
the  accused  to  trial. 

By  s.  3  of  14  Vic,  No.  2,  "  Every  person  who  shall  have  obtained  such 
certificate  of  dismissal  as  aforesaid,  /V.  c,  (see  Note  t)  when  the  Justice 
shall  deem  the  offence  not  to  be  proved,  or  that  it  is  not  expedient  to 
inflict  punishment),  and  every  person  who  shall  have  been  convicted  under 
the  authority  of  this  Act,  shall  be  released  from  all  further  or  other  pro- 
ceedings for  the  same  cause.'' 

By  s.  5,  "  Every  such  recognizance  (i.  e,,  the  recognizance  of  the  bail 
for  accused  to  appear  on  the  remand  day)  may  be  enlarged  from  time  to 
time  by  any  such  Justice  or  Justices,  to  such  further  time  as  he  or  they 
may  appoint."     See  Forms  of  Enlargement  of  Recognizance,  Part  II. 

By  s.  7,  "  Any  Justice  may  require  and  bind  by  recognizance  all  per- 
sons (Form  of  Recognizance,  Part  II.)  whom  he  may  consider  necessary 
to  be  examined  touching  the  matter  of  such  charge,  to  attend  at  the  time 
and  place  to  be  appointed  by  him,  and  then  and  there  to  give  evidence 
upon  the  hearing  of  such  charge ; "  and,  on  neglect  to  appear,  "  such 
Justices  before  whom  any  person  ought  to  have  attended,  may  issue  their 
warrant  to  compel  his  appearance  as  a  witness." 

By  8.  11,  "The  conviction  [which  is  not  to  be  quashed  for  want  of 
form,  (s.  10)]  and  recognizances  are  to  be  forthwith  transmitted  to  the 
Clerk  of  the  Peace." 

By  8.  12,  "  No  conviction  under  the  authority  of  this  Act  shall  be 
attended  with  any  forfeiture ;  but,  whenever  any  person  shall  be  deemed 
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guilty  under  tlie  provisions  of  this  Act,  such  presiding  Jastioes  may  order 
restitution  (x)  of  the  property  in  respect  of  which  such  offence  shall  have 
been  committed,  to  the  owner  thereof,  or  his  representatives  ;  and  if  such 
property  shall  not  be  forthcoming,  the  same  Justices  may,  whether  they 
award  punishment  or  dismiss  the  complaint,  inquire  into  and  ascertain  the 
value  thereof  in  money,  and,  if  they  think  proper,  order  payment  of  such 
sum  of  money  to  the  true  owner  hy  the  person  or  persons  convicted  fsicj^ 
either  at  one  time,  or  by  instalments  at  such  periods  as  the  Court  may 
think  reasonable ;  and  the  party  or  parties  so  ordered  to  pay  shall  be 
liable  to  be  sued  for  the  same  as  a  debt,  in  any  Court  iu  which  debts  may 
be  by  law  recovered,  with  costs  of  suit,  according  to  the  practice  of  such 
Court/' 

By  s.  2  of  16  Vic,  No.  6,  Summary  jurisdiction  is  extended  to  larce** 
nies  (in  which  the  money  or  property  stolen  shall  not  exceed  in  value 
five  shillings  ;  and,  by  19  Vic,  No.  24,  s.  11,  is  extended  to  all  cases  where 
the  same  shall  not  exceed  in  value /orfy  shillings)  by  persons  of  all  ages; 
and  such  person  is  liable  to  imprisonment,  with  or  without  hard  labour, 
for  any  period  not  exc  six  mths.,  or  shall  forfeit  any  sum  not  exc.  twenty 
shillingR.     See  "  Larceny." 

Bet^ides  the  offence  of  simple  larceny,  offences  against  ss.  38,  42,  44, 
45,  5  of  7  &  8  G.  IV.,  c  29,  come  under  the  name  of  offences  now  or 
hereafter  declared  by  law  to  be  simple  larceny,  or  punishable  as  simple 
larceny. 

As  neither  of  these  Acts  extends  to  receivers  of  stolen  goods,  when 
such  persons  are  chari^ed,  either  with  or  without  a  principal  amenable  to 
summary  punishment  under  these  Acts,  the  case  should  be  heard  as  if 
intended  for  trial  by  jury. 

LARCENY. 

See  "BuRQLARY,"  "Cattle,"  "Dogs,"  "Embezzlement,"  "False 

Pretences,"  "Juvenile  Offenders." 

Larceny  is  the  wrongful  taking  or  carrying  away  of  the  personal  pro- 
perty of  another,  with  a  felonious  intent  to  convert  it  to  the  taker's  own 
use,  and  without  the  consent  of  the  owner.  This  offence  is  characterized 
by  one  ingredient,  viz.,  a  wrongful  removal  (taking  and  carrying  away) 
of  the  property  of  another,  whether  it  be  effected  without  the  consent,  or 
by  consent  obtained  by  intimidation  or  fraud,  so  that  the  owner  consent 
not  in  the  latter  case  to  part  with  his  entire  right  of  property,  but  with 
the  temporary  possession  only.  (4  Cr.  L.  R.,  50). 

Larceny  cannot  be  committed, — 

1.  Of  things  attached  to  or  savouring  of  the  reality  ;  therefore,  taking 
chattels  renl,  documents  relating  to  real  property,  ^.,  (see,  as  to  docu- 
ments  relating  to  personalty,  R,  v.  Morrison^  28  L.J.  M.  C,  211),  is  no 
larceny ;  nor  can  larceny  at  Common  Law  be  of  standing  com,  nor  of  fruit 
from  a  tree  which  is  growing,  because,  from  its  adherence  to  the  freehold, 

(x)  The  order  for  restitution  may,  it  seems,  be  made  on  any  person  in  whose 
custody  the  stolen  property  may  happen  to  be ;  but  no  remedy  is  provided  on  the 
disobedience  of  such  an  order,  and  therefore  it  must  be  by  indictment. 
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it  18  not  larceny  to  steal  the  tree  itflelf.  (R.  v.  Martin^  1  Leach  C.  C,  171) ; 
hut  see  7  &  8  G.  IV.,  c.  29,  ss.  38,  39,  49. 

2.  Larceny  cannot,  at  Common  Law,  be  committed  of  a  chose  in  action, 
an  a  bond,  bill  of  exchange,  &c. ;  the  reason  of  which  rule  seems  to  be, 
that  stealing  the  evidence  of  a  man's  right  does  not  interfere  with  the 
right  itself.  (R,  v.  Watts^  1  Dears.,  332).  This  point  is  elaborately  con- 
sidered in  the  recent  case  of  R,  v.  Morrison^  (28  L.  J.  M.  C,  210),  which 
decided  that  a  pawnbroker's  duplicate  could  be  the  subject  of  larceny,  as 
being  a  warrant  for  the  delivery  of  goods  within  8.  5  of  7  &  8  G.  IV.,  c 
29,  and  was  not  a  document  concerning  mere  choses  in  action.  *^  If  it  is 
a  mere  agreement  to  deliver  property  not  the  party's  own,  or  not  specific, 
it  would  be  within  the  rule  as  to  chosea  in  action  ;  it  would  rest  in  agree- 
ment,— would  confer  a  right  of  action  only  ;  but  a  pawnbroker's  ticket 
imports  a  property  in  possession  ;  it  is  clear  that  the  possession  of  the 
bailee  or  pawnee  is  the  possession  of  the  bailor  or  pawnor  for  the  purpose 
of  indictment." 

3.  Larceny  cannot,  at  Common  Law,  be  of  animals  fercB  natures ;  nor 
even  of  some  domestic  animals  unfit  for  human  food,  as  a  dog.  fR,  y, 
Robinson,  28  L.  J.  M.  C,  58 ;  R.  v.  Spearing,  R.  &  R.,  250). 

In  modification  of  the  above-mentioned  peculiar  doctrines  of  the  Common 
Law,  various  enactments  have  been  passed  with  regard  to  the  felonious 
^removal  of  things  annexed  to  the  freehold ; — with  regard  to  instruments 
coming  within  the  class  of  choses  in  action; — with  regard  to  various 
animals,  of  which  larceny  could  not,  without  the  interposition  of  the  Le- 
gislature, have  been  committed. 

To  constitute  this  offence,  the  chattel  feloniously  taken  must  have  been 
the  property,  absolute  or  special,  of  its  alleged  owner ;  and  cases  do  some- 
times occur  in  which  doubt  may  exist  as  to  the  party  in  whom  the  owner- 
ship of  the  chattel  at  the  time  of  its  assumed  wrongful  conversion  really 
vested.  In  R,  v.  Smith,  (2  Den.  C.  C,  449),  the  prisoner,  professing  to  be 
about  to  pay  prosecutor  some  money,  produced  a  receipt  stamp,  which  the 
latter  filled  up  for  the  amount  mentioned  by  the  prisoner,  who  then,  with- 
out paying  the  money  due,  went  away  with  the  receipt,  intending  to 
defraud  the  prosecutor.  Held,  that  the  prisoner  could  not  be  found  guilty  of 
stealing  the  receipt  stamp  from  the  prosecutor,  because  it  had  never  been 
in  his  possession  independently  of  the  prisoner,  nor  was  it  ever  intended 
that  the  receipt  should  be  the  property  of  the  prosecutor. 

In  the  next  place,  to  constitute  a  "taking"  in  larceny,  the  chattel 
alleged  to  be  taken  must  have  been  in  the  possession,  actual  or  construc- 
tive, of  him  in  whom  the  property  is  laid.  Reed^s  case  (I  Dears.,  168, 
257)  shows  very  clearly  what  is  meant  by  a  constructive  po'^session  suffi- 
cient to  make  the  offence  larceny.  There  prisoner  Reed  had  been  sent  by 
his  master  with  a  cart  belonging  to  the  latter,  to  fetch  coals  from  a  wharf 
of  a  company  with  whom  he  dealt  for  that  article.  On  his  way  home  with 
the  coals,  the  prisoner,  without  authority  for  so  doing,  disposed  of  a  quan- 
tity of  them  to  a  third  person,  and  the  question  being  whether  the  offence 
was  larceny,  it  was  held  that  it  was. — "  There  can  be  no  doubt,"  remarked 
Lord  Campbell,  C.  J.,  "  that,  to  support  an  indictment  for  larceny  in  such 
a  case,  the  goods  alleged  to  have  been  stolen  must  have  been  in  the  actual 
or  constructive  possession  of  the  master ;   and  if  the  master  had  not 


LAHCBNT.  877 

otherwise  the  possession  of  them  than  by  the  bare  receipt  of  his  servant's 
upon  the  delivery  of  another  for  his  master's  use,  although  as  against 
third  persons  this  is  in  law  a  receipt  of  the  goods  by  the  master,  yet,  in 
respect  of  the  servant  himself,  this  will  not  support  a  charge  of  larceny, 
because,  as  to  him,  there  was  no  tortious  taking  in  the  first  instance,  and 
therefore  no  trespass.     Therefore,  if  there  had  been  here  a  quantity  of 
coals  delivered  to  the  prisoner  for  the  prosecutor,  and  the  prisoner,  having 
remained  in  the  personal  possession  of  them  without  anything  having 
been  done  to  determine  his  original  exclusive  possession,  had  converted 
them  animo  furandi,  he  would  have  been  guilty  of  embezzlement,  not 
of  larceny.     But,  if  the  servant  has  done  anything  which  determines  his 
original  exclusive  possession  of  the  goods,  so  that  the  master  thereby 
comes  constructively  into  possession,  and  the  servant  afterwards  converts 
them  animo  furandi,  he  is  guilty  of  larceny,  and  not  merely  of  a  breach 
of  trust  at  Common  Law,  or  of  embezzlement  under  the  Statute."     The 
reason  being,  that  in  the  latter  case  there  is  a  tortious  and  felonious 
^*  taking"  within  the  meaning  of  that  word,  as  used  in  the  definition  of 
larceny.     The  constructive  possession  of  the  coals  by  the  prosecutor,  in 
the  case  above  cited,  had  commenced  at  the  moment  they  were  placed 
in  his  cart,  ko  that  there  was  a  subsequent  taking  of  the  coals  by  the  pri- 
soner, whose  intention  was,  beyond  all  question,  felonious. 

A  watchmaker,  induced  by  a  fraudulent  letter  from  the  prisoner,  sent  a 
customer's  watch,  which  he  had  had  to  regulate,  by  post,  to  a  place  named 
in  the  letter,  addressed  to  the  true  owner ;  the  prisoner,  representing  him- 
self to  be  the  true  owner,  went  to  the  place  and  obtained  the  watch  from 
the  postmaster.  It  was  held  to  be  larceny,  as  the  special  property  of 
the  watchmaker,  (if  he  had  had  any),  had  ceased  when  he  had  delivered 
the  watch  to  the  postmaster,  and  the  postmaster  had  no  special  property 
in  it,  but  was  only  a  servant  of  the  true  owner,  from  whose  possession, 
therefore,  it  was  taken.  (R.  v.  Kay,  26  L.  J.  M.  C,  119). 

Again,  there  will  not  be  a  taking  sufficient  to  constitute  larceny  where  the 
property  alleged  to  have  been  stolen  came  into  the  hands  of  the  prisoner 
rightfully  in  the  first  instance,  and  without  an  animus  Jurandi,  although  it 
was  afterwards  wrongfully  appropriated  by  him.  If  A.  lends  B.  a  horse  for 
a  particular  journey,  and  B.,  having  received  the  horse  bond  fide,  afterwards 
rides  away  with  it,  he  shall  not  be  guilty  of  larceny  ;  though,  if  the  owner 
of  the  horse  deliver  him  to  a  servant  or  agent,  with  orders  that  the  latter 
shall  take  the  horse  to  a  distant  place  and  there  leave  him,  the  possession 
would  be  deemed,  constructively,  to  remain  in  the  owner,  and  the  agent 
would  be  guilty  of  theft  in  selling  the  horse  while  in  charge  of  it^  con- 
trary to  orders.  (4th  Cr.  L.  R.,  pp.  54,  55).  And  where  the  chattel  was 
originally  received  by  the  accused,  animo  furandi,  or  where  a  construc- 
tive possession  of  goods  confided  to  the  prisoner's  custody  remained  at  the 
time  of  the  conversion  in  their  owner,  Uie  rule  last  stated  does  not  apply. 
(R,  V.  Hock,  1  Mood.  C.  C,  87  ;  R.  v.  Harvey,  9  C.  &  P.,  353). 

If,  however,  goods  are  sold  on  credit  and  delivered,  no  subsequent 
dealing  with  them  by  the  vendee  could  amount  to  larceny.  If  A.  deliver 
to  B.  a  watch  to  be  regulated  or  repaired,  or  a  horse  to  be  agisted,  and  B. 
sell  it,  this  is  not  larceny,  because  these  goods  were  delivered  voluntarily, 
and  not  taken  animo  furandi,  (R.  v.  ThrisUe^  I  Den.  C.  C,  502 ;  22.  v.  Smithy 
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1  Mood.  C.  C,  473  ;  R.  v.  Prattj  1  Dears.,  360) ;  and  see  E.  v.  Cokerij  2 
Den.,  249,  where  the  goods  were  parted  with  on  the  express  under* 
Btanding  that  they  were  to  be  paid  for  at  the  time,  and  were  taken  by  the 
prisoner  ammo  Jurandi, 

In  Pratt* 8  case^  (1  Dears.,  360),  the  prisoner,  having  become  involved 
in  pecuniary  difficulties,  had  assigned  his  goods  by  deed  to  trustees  for  the 
benefit  of  his  creditors.  The  trustees  did  not  take  actual  manual  posses- 
sion under  the  assignment,  but  the  prisoner  remained  in  possession  as 
before,  and,  whilst  thus  in  possession,  he  removed  some  of  the  goods, 
intending  to  deprive  his  cr^itors  of  them.  The  jury  here  expressly 
found,  that  the  prisoner  had  not  the  care  and  custody  of  the  goods  as  the 
agent  of  the  trustees,  and  the  Court  of  Criminal  Appeal  held,  that,  upon 
this  finding,  the  prisoner,  having  been  in  lawful  possession  of  the  goods, 
oould  not  be  convicted  of  larceny. 

Chods  obtained  in  pursuance  of  a  Con/racfj.— In  practice,  a  difficulty 
is  sometimes  experienced  in  determining  whether  goods  alleged  to  have 
been  stolen  were  not,  in  fact,  obtained  in  pursuance  of  a  contract  between 
the  prisoner  and  the  prosecutor ;  here  care  is  necessary  in  scrutinising  the 
£Etct8  adduced  in  evidence,  and  in  ascertaining  whether  the  alleged  contract 
was  not  a  mere  pretence  or  fraud  upon  the  prosecutor, — part  of  a  scheme 
for  feloniously  getting  possession  of  his  property,  so  as  to  render  the 
intention  whidi  actuated  the  prisoner  in  doing  so  felonious.  For  instance, 
where  the  prisoner,  a  servant  of  the  prosecutor,  by  a  false  statement, 
induced  a  fellow-servant  who  was  charged  with  the  custody  of  certain 
wheat  belonging  to  the  prosecutor,  to  allow  him  to  remove  some  portion  of 
it,  which  he  subsequently  appropriated  to  his  own  use.  It  was  held  to  be 
larceny,  because  the  artifice  whereby  the  goods  were  in  fact  obtained, 
negatived  the  idea  of  bailment,  and  possession  was  obtained  with  intent, 
permanently,  to  convert  the  goods  to  the  taker's  own  use.  (i2.  v.  Robins^ 
1  Dears,,  418]. 

It  is,  indeed,  laid  down,  that  all  felony  includes  trespass,  and  that,  if  the 
party  accused  of  stealing  be  guilty  of  no  trespass  in  taking  the  goods,  be 
cannot  be  guilty  of  felony  in  carrying  them  away,  (Hawk,,  P.  C,  Bk.  I.,  c. 
19,  8. 1),  And  it  is  furUier  true  that,  to  support  an  indictment  of  larceny, 
the  prosecutor  must  have  such  possession  as  would  entitle  him  to  bring 
trespass.  (Parke,  B.,  in  R,  v,  Stear^  1  Den.  C.  C,  355). 

Hence,  if  goods  are  bailed,  and  bailee  convert  them  animo  fhrandi^  this 
would  not  be  larceny,  because,  being  lawfully  in  possession  of  the  chattel, 
the  taking  it  would  not  constitute  either  a  trespass  or  a  felony. 

According  to  this  rule,  if  property  be  delivered  to  bailee,  and  he  do  any 
wrong  inconsistent  with  the  contract^  as  by  breaking  open  the  box  con- 
taining the  property,  he  thereby  puts  an  end  to  the  contract,  and  the 
property  in  the  chattel  revests  in  its  proprietor ;  the  property  being  then 
revested,  the  carrier  is  guilty  of  larceny  at  Common  Law,  in  taking  any 
part  of  such  property,  as  if  he  had,  independently  of  any  contract,  taken  it 
animo  furandi  from  its  owner's  possession.  (Fenn  v.  Bittleston,  7  Ex., 
159).  But  now,  by  the  recent  Statute,  (22  Vic,  No.  9),  it  is  enacted,  that 
if  any  person  being  a  bailer  of  goods  or  chattels,  shall,  with  intent  to 
dejraudy  convert  such  goods  or  chattels  or  any  part  thereof  to  his  own  use, 
or  the  use  of  any  person  other  than  the  owner  thereof  he  shall  be  guilty  of 
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The  taking  must  he  animo  Jurandt], — Further,  the  taking  most  be 
animo  furandi,  and  with  intent  to  deprive  the  owner  wholly  of  his  pro- 
perty in  the  thing  taken.  ''  If/'  says  Alderdon,  B.,  ''  a  servant  take 
a  horse  out  of  his  master's  stable,  and  turn  it  into  the  road,  with  intent 
to  get  a  reward  next  day,  by  bringing  it  back  to  his  master,  such  an 
offence  is  not  larceny,''  because  the  facts  supposed  would  not  evidence  a 
felonious  intent,  t.«.,  an  intent  to  deprive  the  owner  wholly  of  his  property 
in  the  thing  taken.  (i2.  v.  Yorkj  1  Den.  C.  C,  35). 

A  person,  however,  may  be  guilty  of  this  offence,  who  takes  the  property 
of  another,  and  afterwards  sells  it  to  him  again, — provided  the  thief  took 
it  with  the  intention  that  it  never  should  revert  to  the  owner  as  his  own 
property  except  by  sale.  If,  for  instance,  A.  takes  a  horse  from  B., 
wrongfully  disguises  it,  and  then  sells  it  back,  this  would  be  larceny.  fR. 
V.  UaU,  1  Den.  C.  C,  381). 

A  felonious  intent  could  not  be  inferred  from  the  taking  of  property  in 
mere  thoughtlessness,  by  way  of  joke ;  and  where  an  assertion  of  property 
and  ownership  is  meant  by  die  taking,  all  semblance  of  a  criminal  intent 
manifestly  diBappears. 

Appropriation  of  lost  goods  by  the  /ndcr].— Where  goods  of  a  third 
person,  having  been  lost,  are  appropriated  by  the  finder  to  his  own  use, 
0uch  appropriation,  under  certain  circumstances,  will— whereas,  in  others,  i%^ 
will  not— ^amount  to  larceny.  It  will  be  larceny  if  the  finder  takes  theii 
goods  with  the  intention  of  wholly  applying  them  to  his  own  use, — at  the 
same  time,  '^  reasonablv  believing  that  the  owner  can  be  found,"  fR.  v. 
Thurhom^  I  Den.  C.  d,  387,  394),  where  the  Court  observes  that  it  will 
be  generally  ascertained  whether  the  accused  had  reasonable  belief  that 
the  owner  ootUd  not  be  foundj  by  evidence  of  his  previous  acquaintance 
with  the  ownership  of  .the.  particular  chattel,  the  place  where  it  is  found, 
or  the  nature  of  the  marks  upon  it.  In  some  cases,  the  existence  of  such 
a  belief  in  the  mind  of  the  finder  would  be  at  once  obvious ;  in  others,  it 
would  appear  only  after  an  examination  into  the  particular  circumstances. 
Thus,  if  a  horse  is  found  feeding  in  an  open  common,  or  on  the  side  of  a 
public  road,--^r  a  watch  is  found  apparently  hidden  in  a  haystack,— -the 
taking  of  either  description  of  property  would  be  larceny,  because  the 
taker  could  have  no  right  to  presume  that  the  owner  did  not  know  where 
to  find  it.  On  the  other  hand,  if  a  man  finds  goods  which  have  been 
actually  lost,  or  which  may  reasonably  be  supposed  by  him  ta  have  been 
lost,  and  appropriates  them  with  intent  to  take  the  entire  dominion  over 
them,  really  believing,,  when  he  takes  them,  that  the  ownjer  cannot  be 
Ibund, — thia  is  not  larceny ;  nor  would  it  be  if  the  taking  occurred  in  such 
a  place,  and  under  such  circumstances,  as  that  the  owner  might  be  reason- 
ably presumed  by  the  taker  to  have  abandoned  his  property  in  the  par- 
ticular chattel,  or,  at  least,  not  to  know  where  to  find  it ;  so  that  the  crime 
of  larceny  cannot  be  committed  unless  the  goods  feloniously  taken  appear 
to  have  an  owner;  and  further,  unless  the  taker  must  have  known  or 
believed  that  the  taking  was  against  the  will  of  the  owner,  which  could 
not  be  if  the  property  were  believed  to  have  been  abandoned.  Where  a 
person  finds  a  purse  of  money  on  the  high-road,  and  appropriates  it  to  his 
own  use,  the  question  for  the  jury  is,  whether  he  does  it  at  the  time  of 
i/idifig  with  a  felonioujs  intent ;.  and  that  depends  on  whether,  at  the  time, 
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he  knows  who  the  owner  is,  or  has  the  means  of  knowing  him  hy  reason 
of  the  marks  on  the  article  indicating  the  owner.  Bat  the  finder  is  not 
guilty  of  felony  merely  hecause,  when  aflertvards  learning  who  the  owner 
is,  he  fails  to  make  restitution,  and  fraudulently  retains  the  property.  fR^ 
V.  Chrigtopherj  28  L.  J.  M.  C,  36)  ;  and  see  R,  v.  Preston,  (2  Den'.  C.  C, 
853),  which  shows  that,  if  a  man  were  to  pick  up  in  the  street  a  hank-note 
marked  with  the  owner's  name,  so  that  he  could  be  easily  discovered,  with 
the  innocent  intention  of  finding  out  the  owner,  and  restoring  the  note, 
and  subsequently  were  to  change  his  mind,  and  convert  the  note  to  his 
own  ude,-^-this  would  not  amount  to  larceny. 

In  R.  V.  West,  (I  Dears.,  402),  the  prisoner  was  charged  with  stealing 
a  purse  and  its  contents  under  the  following  circumstances  : — The  prose* 
enter,  after  making  a  purchase  at  the  prisoner's  stall  at  market  in  a 
country  town,  accidentally  left  his  purse  upon  it,  and  the  prisoner  there* 
upon  appropriated  it  to  her  own  use,  and,  on  the  prosecutor  demanding  it 
from  her,  denied  all  knowledge  of  it.  The  jury  found  that  the  prisoner 
took  up  the  purse,  knowing  that  it  was  not  her  own,  and  intending  at  the 
moment  to  appropriate  it.  They  also  found  that  the  prisoner  did  not  then 
know  who  was  its  rightful  owner.  The  prisoner  having  been  convicted, 
the  Court  held  the  conviction  right,  observing  that,  if  there  had  been 
evidence  that  the  purse  and  its  contents  were  loat  property,  according  to 
the  strict  meaning  of  that  term,  and  the  jury  had  so  found,  they  ought 
further  to  have  been  asked  whether  the  prisoner  had  reasonable  means  of 
finding  the  owner,  or  reasonably  believed  that  the  owner  could  not  be 
found.  There  is  a  clear  distinction,  they  said,  between  property  lostj  and 
property  merely  mislaid,  or  put  down  and  left  by  mistake,  under  circum- 
stances which  would  enable  the  owner  to  know  the  place  where  he  had 
left  it,  and  to  which  he  would  naturally  return  to  it. 

Where  a  hackney-coachman  abstracts  the  contents  of  a  parcel  which 
has  been  accidentally  left  in  his  coach  by  a  passenger,  whose  address  he 
could  easily  find,-— or  where  a  tailor  applies  to  his  own  use  a  pocket-book 
left  in  a  coat  sent  to  him  for  repair  by  a  customer,— K)r  where  the  purchaser 
of  an  article  of  furniture,  as  a  desk,  at  a  sale  by  auction,  discovers  valu- 
ables in  it  and  appropriates  them,  provided  in  this  case  that  the  purchaser 
had  express  notice  that  he  was  not  to  have  any  title  to  the  contents  of  the 
desk,  if  there  happened  to  be  anything  in  it, — or  provided,  without  such 
express  notice,  that  he  had  no  ground  to  believe  that  he  had  bought  the 
contents,  and  had  reason  to  think,  as  he  most  likely  would  have,  that  the 
owner  could  be  found,  (Merry  v.  Qreen,  7  M.  &  W.,  623),— are  cases  of 
larceny  under  circumstances  analogous  to  those  latterly  considered. 

Doctrine  of  relation'], — ^But,  although  it  is  true  that,  where  the  taking 
of  a  chattel  is  in  its  inception  lawful,  a  subsequent  conversion  of  the  thing 
taken,  however  tortious  and  wrongful  it  be  in  a  moral  point  of  view,  is 
not  larceny;  yet,  if  the  taking  be  in  itself  wrongful  and  unlawful, 
although  without  any  felonious  intent,  a  subsequent  conversion  of  it  with 
such  intent  will  be  larceny.  Thus,  in  R.  v.  Riley,  (I  Dears.,  149),  the 
prisoner  was  indicted  for  stealing  a  lamb,  under  the  following  circum- 
stances : — It  appeared  that,  having,  in  the  first  instance,  put  twenty-nine 
black-faced  lambs,  belonging  to  hiraoelf,  into  a  field,  containing  ten  white- 
foced  liunb«|  belonging  to  the  prosecutor,  he  afterwards  took  awn^  his 
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own  lambs  and  offered  ihem  for  sale,  as  amounting  in  number  to  twenty* 
nine ;  the  proposed  purchaser,  however,  in  counting  the  lambs,  pointed 
out  to  the  prisoner  that  there  were  thirty  in  the  flock,  which  included  one 
white-faced  lamb,  belonging  to  the  prosecutor.  The  prisoner,  nevertheless, 
sold  them  all  to  the  other  party  on  his  own  individual  account ;  on  the 
trial,  the  jury  found  that,  at  the  time  of  leaving  the  field,  the  prisoner  did 
not  know  that  the  prosecutor's  lamb  was  in  the  flock,  but  that  he  had  a 
felonious  intention  when  he  sold  it.  The  Court  of  Criminal  Appeal  held, 
that  he  might  be  convicted  of  larceny, — ^for,  assuming  that  the  prisoner 
was  ignorant  of  the  fact  of  the  lamb  being  in  his  flock  when  he  drove  it 
from  the  field,  the  so  driving  it  away  and  keeping  it  was  a  tortious  act, 
for  which  trespass  would  have  lain,  and  this  act  became  felonious  when 
the  prisoner,  knowing  that  the  lamb  in  question  was  not  his  own,  sold  it. 

The  Asportation]. — Another  ingredient,  not  yet  noticed,  in  larceny,  is 
the  carrying  away  or  '^  asportation''  of  the  chattel ;  there  must  be  not  only 
a  taking^  but  a  carrying  away,  A  bare  removal  from  the  place  where  he 
found  the  goods,  though  he  does  not  quite  make  off  with  them,  is  suffi- 
eient  asportation ;  as,  if  a  man  be  leading  another's  horse  out  of  a  close, 
and  be  apprehended  in  the  act ;  or,  if  a  thief  intending  to  steal  plate  takes 
it  out  of  the  chest  in  which  it  was,  and  la^rs  it  down  on  the  floor,  but  is 
surprised  before  he  can  escape  with  it;  (4  Bl.  Com.,  231) ;  or,  if  gas  be 
fraudulently  severed  and  abstracted  from  the  main,  against  the  will  and 
without  the  knowledge  of  the  Company  who  supply  it.  (1  Dears.,  203). 

Larceny  effected  by  means  of  an  innocent  Agent"], — Lastly,  in  connec- 
tion with  taking  and  asportation  as  constituent  ingredients  in  larceny,  if 
a  man,  by  means  of  an  innocent  agent,  does  an  act  which  in  law  amounts 
to  this  crime,  the  employer,  and  not  the  innocent  agent,  is  the  person 
accountable  for  that  act.  And,  further,  should  it  appear  that  the  asporta- 
tion was  not  completed,  the  jury  may,  if  the  facts  justify  such  finding, 
convict  of  the  attempt  to  steal,  for  which,  moreover,  as  a  misdemeanor  at 
Common  Law,  an  indictment  might  clearly  be  preferred.  (i2.  v.  Fergttson^ 
1  Dears.,  427). 

Receiving  Stolen  Goods,  4^.] — The  offence  of  receiving  goods,  moneys, 
&c.,  knowing  them  to  have  been  stolen,  is  sometimes  scarcely  distinguish- 
able from  that  of  stealing.  (7  &  8  G.  IV.,  c.  29,  s.  54).  As,  for  instance, 
where  the  thief  and  receiver  are  together  when  the  felony  is  committed, 
and  the  thing  taken  is  transferred  by  the  former  to  the  latter.  It  has 
been  held,  on  the  one  hand,  that  the  person  who,  whilst  waiting  outside  a 
house,  receives  goods  which  a  confederate  is  stealing  in  the  house,  is  a 
principal ;  (R,  v.  Owen,  1  Mood.  C.  C,  96 ;  and  per  Alderson,  B.,  2  Den. 
C.  C,  461)  ;  and,  on  the  other  hand,  that  if  the  goods  be  removed  some 
little  distance  from  the  house  before  they  are  delivered  into  the  prisoner's 
hands,  he  will  be  indictable  as  a  receiver  only.  (R.  v.  King^  Russ.  &  R., 
332), 

With  a  view  to  remove  the  difficulty  caused  by  this  distinction,  13  Vic, 
No.  7,  enacts,  that  in  every  indictment  for  feloniously  receiving  stolen 
goods,  it  shall  be  lawful  to  add  a  count  for  feloniously  stealing  the  same, 
and  vice  versd. 

To  constitute  the  offence  of  receiving  stolen  goods,  it  must  be  shown  in 
evidence  that  the  good^  were  stolen,  and  that  they  were  received  by  the 
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prifloner  with  knowledge  that  they  had  been  stolen.  If  goodH  are  stolen,  and 
then  returned  by  the  owner  to  the  thief,  with  directions  to  sell  them  to  the 
prisoner,  who  had  previously  been  suspected  of  receiving  stolen  goods,  and 
the  thief  does  so  sell  them,  and  hands  over  the  proceeds  to  the  former,  the 
prisoner  could  not,  under  these  circumstances,  be  convicted  as  a  receiver  ; 
fi>r,  although  such  a  case  would  teem  to  come  within  the  spirit,  it  does  not 
come  within  the  words,  of  the  Statute,  (7  &  8  G,  IV.,  c.  29),  because  the 
goods  that  had  been  stolen  had  subsequently  passed  into  the  possession 
and  were  under  the  control  of  the  real  owner,  and,  being  so  in  his  posses-^ 
aion  and  control,  were  transferred  by  his  authority  to  the  prisoner.  (M.  v. 
Dolan^  I  Dears.,  436,  overruling  R,  v.  Lyons^  Car.  &  M,  217). 

The  receiving  must  be  proved  ;  t.  e,,  the  possession,  actual  or  construo^ 
tive,  must  be  shown  to  have  passed  to  the  prisoner ;  and  therefore,  where 
Btolen  fowls  were  forwarded  in  a  hamper  by  a  coach,  without  any  address, 
but  with  instructions  that  it  would  be  called  for,  and  it  was  accordingly 
called  for  by  the  wife  of  one  of  the  prisoners,  who,  however,  on  applying 
for  it,  was  apprehended  before  it  had  been  delivered  to  her,  it  was  held 
that  the  wife  could  not  be  convicted  of  receiving  stolen  property,  because 
she  could  not  be  said,  by  merely  claiming  the  fowls,  which  never  were 
actually  or  potentially  in  her  possession,  to  have,  in  fact  or  law,  received 
them.  (R.  v.  UiU,  1  Den.,  453). 

In  order  to  sustain  an  indictment  for  receiving  stolen  goods,  it  is  not» 
indeed,  necessary  to  show  manual  possession  of  them  by  the  prisoner, 
provided  they  be  within  his  control,  or  constructively  in  his  possession^ 
\R  v.  Smithy  I  Dears.,  494). 

Although  '*  receiving  ^'  implies  ''  a  taking  into  possession,  actual  or 
constructive,"  there  may  be  much  difficulty  in  distinguishing  between  the 
receipt  of  goods  and  the  mere  intention  to  receive  them.  ^*  In  all  these 
canes,  boundary  lines,"  remarks  Alderson  B.,  {R.  v.  Wiley^  2  Den.  C.  C, 
49),  ''  are  matters  of  great  nicety,  and  seem  to  unthinking  persons  to  in- 
volve absurd  and  frivolous  distinctions  ;  but  those  who  are  practically 
acquainted  with  the  administration  of  the  law  have  daily  experience  of 
their  necessity,  and  know  that,  without  them,  acts  and  principles  essentially 
difierent  from  each  other  in  nature  and  operation,  would  be  confounded 
together." 

Married  Woman], — In  R,  v.  Brooks^  the  prisoner,  a  marrried  woman^ 
was  indicted  for  receiving  stolen  goods  ;  it  appeared  that  the  goods  had 
been  stolen  by  prisoner's  husband  from  his  employer,  and  were  afterwards 
taken  home  and  given  to  his  wife  by  him.  Held,  that  the  prisoner  could 
not  properly  be  convicted  of  the  offence  ;  for  there  was  not,  under  such 
circumstances,  a  receiving  of  the  goods, — husband  and  wife  being,  for  many 
purposes,  regarded  as  one  person  in  law.  (I  Dears.,  184). 

Robbery  is  an  open  and  violent  larceny  from  the  person,  or  the  felonious 
and  forcible  taking  from  the  person  or  in  the  presence  of  another,  of  goods 
or  money  against  his  will,  by  violence  or  by  putting  him  in  fear.  In  order 
to  sustain  an  indictment  for  robbery,  the  prosecutor  must  prove  either 
that  he  was  actuall}'  in  bodily  fear  from  the  defendant's  actions  at  the  time 
of  the  robbery,  or  he  must  prove  circumstances  accompanying  the  robbery, 
such  as,  in  common  experience,  are  likely  to  induce  a  man  to  part  with 
his  property  for  the  safety  of  his  person ;  and  the  law  will  presume  fear 
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where  there  appears  to  be  just  grounds  for  it.  (Fost.,  128).  A  man  may  be 
convicted  upon  an  indictment  of  stealing  from  the  person,  although  the  evi** 
dence  adduced  would  have  sufficed  to  sustain  a  charge  of  robbery.  (i2.  y. 
Pearcey  Rus.  &  R.,  174).  Also,  on  indictment  for  robbery,  the  prisoner 
may  be  convicted  of  an  assault  with  intent  to  rob.  (16  Vic,  No.  18,  s.  10). 

Stealing  in  a  Dwelling-house], — In  regard  to  the  meaning  of  the  word 
dwelling-house,  see  supra^  '^Burglary."  The  offonoe  of  stealing  in  a 
dwelling-house  may  be  in  various  degrees,  according  as  the  value  of  the 
chattel  stolen  is,  or  is  not,  below  £5  in  amount ;  (7  &  8  G.  IV.,  c.  29,  s.  12) ; 
in  the  former  of  which  cases  it  is  pimishable  merely  as  simple  larceny,  or 
as  it  is  accompanied  or  not  by  any  menace  or  threat,  putting  any  person 
within  such  dwelling-house  in  bodily  fear.  (1  Vic,  c.  86,  s.  5).  Either  of 
these  two  latter  offences  is,  however,  justly  regarded  by  our  law  as  a 
crime  of  less  enormity  than  that  of  breaking  into  a  dwelling-house  and 
stealing  therein,  and,  a  fortiori^  than  that  of  breaking  into  a  dwelling- 
house  by  night  with  intent  to  commit  felony. 

In  order  to  ensure  a  conviction  for  the  offence  of  stealing  in  a  dwelling- 
house  to  the  value  of  £5,  it  is  necessary  to  establish  in  evidence  : — 1.  The 
larceny ;  2.  That  the  value  of  the  thing  taken  reached  the  statutory 
limit ;  3.  That  the  larceny  was  committed  within  the  dwelling-house  c^ 
the  prosecutor  or  some  other  person  ;  (2  Mood.  G.  C,  285) ;  and  that  the 
chattel  stolen  was,  in  technical  phraseology,  ^'  under  the  protection  of  the 
dwelling-house."  (R.  v.  Carroll^  1  Mood.  C.  C,  89). 


8.  16  Ftc,  No.  6,  8.  2,  d:  14  Vic.,  No.  2.  [Two  JusHces  in  Petty  Ses- 
910718  and  in  open  Court']. — (1)  Any  person  committing,  or  attempting  to 
commit,  or  aiding,  abetting,  counselling,  or  procuring  the  commission  of 
a  simple  larceny,  or  of  any  offence  deemed  or  declared  to  be  punishable 
as  simple  larceny,  in  which  the  money  or  property  stolen  shall  not  exceed 
in  value  the  sum  of  forty  shillings,  (19  Vic,  No.  24,  s.  11),  and  con- 
senting to  have  case  determined  by  Justices. 

P.  Impr.,  with  or  without  h.  I.,  or  h.  1.  on  the  roads,  at  the  discretion 
of  the  Justices,  for  not  exc.  6  cal.  m. ;  or,  in  the  discretion  of  the  JusticeSi 
forfeit  not  exc.  20s.  (y)  (z) 

(y)  Jurisdiction'}. — The  words  of  s.  2  of  16  Vic,  No.  6,  are — "  the  like  juris- 
diction as  by  14  Vic.,  No.  2,  is  given,  (see  **  Juvenile  Offenders  "),  shall  and  may 
hereafter  be  exercised  iu,  and  all  the  provisions  in  the  said  Act  contained  shall, 
so  far  as  the  same  are  applicable,  subject  to  the  provisions  "  of  s.  3,  (see  infra)^ 
*'  be  extended  and  applied  to  all  cases  in  which  any  person  of  any  age  exceeding 
IG  years  shall  be  charged  with  any  such  offence  aa  in  the  said  Act  it  mentioned. 
These  words  are  large  enough  to  comprehend  aiders  and  abettors  of  such  larceny, 
&c.,  where  the  offenders  are  more  than  16  years  old,  as  this  offence  is  certainly 
mentioned  in  s.  2  of  14  Vic,  No.  2 ;  although,  as  we  have  seen,  it  is  not  brought 
within  the  summary  iurisdiction  in  the  case  of  juvenile  offenders.  See  Note  (v), 
**  Juvenile  Offenders. 

By  s.  3,  **  One  of  the  Justices  before  whom  any  person  shall  be  charged  and  pro- 
ceeded against  under  this  Act,  before  such  person  shall  be  asked  whether  he  or  she 
has  any  cause  to  show  why  he  or  she  should  not  be  convicted,  shall  say  to  the 
person  so  charged  these  words,  or  words  to  the  like  effect : — **  Wo  shall  have  to  hear 
what  you  wish  to  say  in  answer  to  the  charge  against  you ;  but  if  you  wish  the 
charge  to  he  tried  by  a  jury,  you  must  object  now  to  our  deciding  upon  it  at 
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8.  7  <SfS  a.  IV.,  c.  29,  8.  31.  (a)  lOne  Justice].— (2)  Beasts  and 
Birds']. — Stealing  (b)  any  beast  or  bird  ordinarily  kept  in  a  state  of  con- 
finement, not  being  the  subject  of  larceny  at  Common  Law.  (c)  (d)  (e) 

P.  (1st  offence),  Forfeit,  over  and  above  the  value  of  the  beai^t  or  bird, 
not  exc.  £20,  (f)  (s.  31) ;  in  default  of  payment  immediately  or  within 
period  appointed,  impr.,  with  or  without  h.  1.,  for  not  more  than  2  cal.  m. 
where  the  amount  of  the  sum  forfeited  or  of  the  penalty  imposed,  or  of 

once  ;**  and  if  such  person  shall  then  object*  the  Justices  shall  proceed  with  the 
charge  as  if  the  said  Acts  had  not  been  passed." 

(z)  Procedure]. — The  procedure  would  seem  to  be  by  summons,  or  warrant  on 
charge  on  oath.  (14  Vic,  No.  2,  s.  4).  If  the  penalty  be  pecuniary  and  not  paid 
forthwith.  Justices  may  give  time,  and  detain  offender  till  the  day  appointed  for 
payment,  unless  he  ^ves  security  for  his  appearance  on  the  day  so  appointed ;  in 
default  of  payment,  impr ,  not  exc.  3  cal.  m.,  reckoned  from  the  day  of  adjudica- 
tion, unless  sooner  paid.  (14  Vic.  No.  2,  s.  13). 

Apprehention]. — See  Notes  to  **  Juvenile  Offenders." 

(a)  The  prosecution  must  be  commenced  within  3  cal.  months  after  the  commis- 
sion of  the  offence,  and  the  information  should  he  on  oath ;  hut  the  case  of  R.  v. 
Millard  (22  L.  J.  M.  C,  108)  seems  to  have  decided  that,  if  the  party  appear  hefore 
the  Justice,  it  is  not  necessary  that  the  information  should  have  been  upon  oath, 
to  warrant  the  Justice  in  proceeding  to  convict  him. 

(b)  Search  Warranty  j'c] — By  s.  63  a  search  warrant  can  be  granted  **  as  in  the 
case  of  stolen  goods,"  in  which  case  the  warrant  authorizes  the  apprehension  of 
the  person  in  whose  possession  the  goods  are  found ;  and  any  person  to  whom 
property  is  offered  to  be  sold,  pawned,  or  delivered,  may,  if  he  suspect  any  offence 
has  been  committed  in  respect  of  it,  apprehend  the  person  offering,  and  take  him 
befon  a  Justice.  (S.  63).     Vide  Forms  of  Complaint  and  Search  Warrant,  Part  II. 

(o)  Discharge  from  First  Conviction^  and  Pardon  by  Crown'}. — Any  person 
summarily  convicted  before  a  Justice  of  a  first  offence  against  these  Acts,  (7  &  8 
G.  IV.,  ss.  29,  30),  may  be  discharged  from  his  first  conviction  hv  the  Justice,  if  he 
thinks  fit,  upon  making  satisfaction  to  the  party  aggrieved  for  damages  and  costs, 
or  either  of  them,  as  ascertained  by  the  Justice ;  (s.  68  of  7  &  8  G.  I Y.,  c.  29  ;  s. 
34  of  7  A  8  G.  IV.,  c.  30)  ;  and,  by  s.  69  of  7  &  8  G.  IV.,  c.  29.  and  s.  35  of  7  A  8 
G.  rv.,  c.  30,  the  Crown  may  pardon  a  person  imprisoned  under  the  Act,  although 
for  non-payment  of  money  to  another  party.     Vide  Forms  of  Discharge,  Part  II. 

(d)  Apprehension  without  Warrant). — Offender  found  committing  any  of  the 
offonces  under  7  <&  8  G.  IV.,  c.  29,  (except  under  s.  34,  viz.,  angling  in  the  day- 
time), may  be  immediately  apprehended  without  warrant  by  any  peace  officer,  or 
by  the  owner  of  the  property  on  or  with  respect  to  which  the  offence  shall  be  com- 
mitted, or  by  his  servant,  or  by  any  person  authorized  by  him,  and  forthwith  taken 
before  some  neighbouring  Justice  to  be  dealt  with. 

(■)  Appeal']. — Where  sum  adjudged  to  be  paid  exceeds  £5,  (see  Reg.  v.  Warwick - 
shire  Justices,  ante,  p.  7), — or  the  imprisonment  adjudged  exceeds  1  cal.  m., — or 
the  conviction  ttikea  place  before  one  Justice,—  appeal  lies  to  the  next  General  or 
Quarter  Sessions  holden  not  less  than  twelve  days  after  the  day  of  conviction ;  pro- 
vided that  appellant  give  to  complainant  a  notice,  in  writiag,  thereof  within  three 
days  after  such  conviction,  and  seven  clear  days  at  the  least  before  such  Sessions  ; 
and  shall  also  either  remain  in  custody  imtil  the  Sessions,  or  enter  into  a  recog- 
nizance, with  two  sufficient  sureties,  before  a  Justice,  to  appear  at  the  Sessions,  ^c. 

(p)  Application  of  Penalty. — Several  Offenders], — The  sum  forfeited  for  the  value 
of  any  property  stolen,  or  mr  the  amount  of  any  injury  done,  is  to  be  paid  to  the 
party  aggrieved,  if  known,  except  where  such  party  shall  have  been  examined  in 
proof  of  the  offence ;  and,  in  that  case,  or  where  the  party  aggrieved  is  unknown, 
to  be  applied  in  the  same  manner  as  a  penalty  which  is  to  be  paid  to  the  overseer 
of  the  poor  where  offence  committed  for  the  county  rate ;  (see  *•  Assault,"  p.  24) : 
Provided  that  where  several  offenders  join  In  the  commission  of  the  same  offence, 
and  shall  each  be  adjudged  to  forfeit  a  sum  equivalent  to  the  value  of  the  property, 
or  to  the  amount  of  the  injury,  no  further  sum  shall  be  paid  to  the  party  aggrieved 
than  that  which  is  forfeited  by  one  of  such  offenders  only.  (S.  66). 
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both,  (as  the  case  may  be),  together  with  the  costs,  does  not  exceed  £5 ; 
for  not  more  than  4  cal.  m.  where  the  amount,  &c.,  not  exc.  £10 ;  and 
for  not  more  than  6  cal  m.  in  any  other  case  ;^leterminable  on  payment ; 
(s.  67) ;  (o)  (2nd  offence),  impr.  with  h.  1.  not  exc.  12  cal.  m. ;  and  fif 
male,  and  convicted  before  two  Justices),  they  may  further  order  whipping 
once  or  twice,  publicly  or  privately,  after  4  days  from  conviction. 

S,  Id,,  8.  32.  [^One  Justice']. — (3)  Person  in  whose  possession,  or  on 
whose  premises,  any  beast,  or  the  skin  thereof,— or  any  bird,  or  the  plumage 
thereof, — found  by  virtue  of  search  warrant,  (Note  b),  such  person,  know- 
ing that  the  beast  or  bird  has  been  stolen,  or  that  the  skin  is  the  skin  of  a 
stolen  beast,  or  that  the  plumage  is  the  plumage  of  a  stolen  bird. 

P.  The  like  penalty,  mode  of  recovery,  and  punishment  as  foregoing, 
and  to  restore  beast,  &c.,  to  owner. 

S.  Id,,  8, 33.  [One  Justice'], — (4)  House  Doves  or  Pigeons']. — Unlaw- 
fully and  wilfully  killing,  wounding,  or  taking  any  house  dove  or  pigeon, 
under  such  circumstances  as  shall  not  amount  to  larceny  at  Common  Law. 

P.  Forfeit,  over  and  above  the  value  of  the  bird,  not  exc.  £2,  (s.  33), 
and  impr.,  in  default  of  payment,  as  in  offence  (2). 

S,  Id,,  8.  39.  [One  Justice]. — (5)  Trees,  Shrubs,  <&c.,  of  value  of  Is.] — 
Stealing,  or  cutting,  breaking,  rooting  up,  or  otherwise  destroying  or 
damaging  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling, 
or  shrub,  or  any  underwood,  wheresoever  respectively  growing,  the  stesd- 
ing  of  such  article  or  the  injury  done  being  to  the  amount  of  one  shilling 
at  the  least,  (and  not  exceeding  £1).  (S.  38). 

N.B. — Stealing,  iScc,  Trees,  ^c,  in  a  park,  pleasure-ground,  garden^ 
orchard,  or  avenue,  or  in  any  ground  adjoining  or  belonging  to  a  dwelling^ 
house,  if  value,  dhc,  exceed  £1, — or,  elsewhere,  if  exceeding  £5, — is  felony. 
(S.  38).     See  «.  24  o/7  cCr  8  G.  IV,,  c.  30,  post,  "  Malicious  Injuries." 

P.  (1^^  offence),  over  and  above  the  value  of  article  stolen  or  injury 
done,  not  exc.  £5  ;  (s.  39) ;  (u)  in  default  of  payment,  impr.  as  in  offence 
(2),  supra  ;  (2nd  offence)  (Note  o),  commitment  with  h.  1.  for  not  exc.  12 
cal.  m. ;  and  (if  male,  and  convicted  before  two  Justices)  they  may  order 
whipping  once  or  twice,  publicly  or  privately,  in  addition,  after  four  days 
from  conviction  ;  {Srd  offence),  felony.  (S.  39). 

S.  Id,,  8,  40.  [One  Justice], — (6)  Fences,  Stiles,  Oates]. — Stealing,  or 
cutting,  breaking,  or  throwing  down  with  intent  to  steal,  any  part  of  any 
live  or  dead  fence,  or  any  wooden  post,  pale,  or  rail  set  up  or  used  as  a 
fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively. 

P.  (1st  offence),  the  same  as  offence  (5)  ;  (subsequent  offence)  (Note  a), 
the  same  as  2nd  offence  under  offence  (5). 

tS.  Id,,  «.  41.  [One  Jiwftcc].— (7)  Possession  o/ Proper^].— Person  in 


(o)  Evidence  of  former  Conviction]. — A  copy,  certified  by  the  proper  officer  of 
the  Gonrt,  or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a  con- 
viction for  the  former  offence,  and  the  conviction  shall  be  presumed  to  be  nnap- 
pealed  against  until  the  contrary  be  shown.  (S.  72).  Evidence  of  the  identity  of 
the  offender  is  fUso  necessary.    And  see  p.  238,  ante, 

(h)  Fith^  j-c.]— It  is  considered  that  the  provisions  in  ss.  84,  85,  dec.,  relating  to 
unlawful  angling,  are  so  little  applicable  to  the  circumstances  of  the  Colony,  that 
it  is  sufficient  thus  to  refer  to  them.  How  the  amount  of  damage  is  estimated, 
see  R,  T.  Whiteman,  (23  L.  J.  M.  0.,  120),  cited  i>o«^  **  lUlioious  Injuries.' 
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wboBG  possession^  or  on  whose  premises  with  his  knowledge,  the  whole  or 
any  part  of  any  tree,  sapling,  or  shrub,  or  underwood,  or  any  part  of  any 
live  or  dead  fence,  or  any  post,  pale,  rail,  stile,  or  gate,  or  any  part  thereol^ 
being  of  the  value  of  2s.  at  the  least,  is  found  by  virtue  of  search  warrant, 
and  not  satisfying  the  Justice  that  he  came  lawfully  by  the  same. 

P.  Forfeit,  over  and  above  the  value  of  article  found,  not  exc.  £2 ;  (s. 
41)  ;  and,  in  default  of  payment,  impr.  as  in  offence  (2).  How  value  as- 
certained, see  R.  V.  Whitemarij  cited  postj  "  Malicious  Injuries." 

8.  Id.j  5.  42.  [Ow€  Justice  ]. — (8)  Plants^  Fruits,  ^c,  in  Gardens,  <fec.] 
Stealing,  or  destroying  or  damaging  with  intent  to  steal,  any  plant,  root, 
fruit,  or  vegetable  production  growing  in  any  garden,  orchard,  nursery 
ground,  hothouse,  greenhouse,  or  conservatory. 

P.  (1st  offence'],  either  impr.,  with  or  without  h.  1.,  for  not  exc.  6  cal.  m., 
or  else  forfeit,  over  and  above  value  or  injury,  not  exc.  £20 ;  (s.  42) ; 
in  default  of  pavment,  impr.  as  offence  (2) ;  {subsequent  offence)  (Note  g), 
felony.  (S.  42)1 

S,  Id.,  s.  43.  [^One  Justice']. — (9)  Roots  or  Plants  elsewhere], — Steal- 
ing, or  destroying  or  damaging  with  intent  to  steal,  any  cultivated  root  or 
plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or  for  distilling, 
or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  growing  in 
any  land  open  or  enclosed,  not  being  a  garden,  orchard,  or  nursery  ground. 

P.  (1st  offence),  either  impr.,  with  or  without  h.  I.,  for  not  exc.  1  cal.  ni., 
or  else  forfeit,  over  and  above  value  or  injury,  not  exc.  20s. ;  in  default 
of  payment,  with  costs,  impr.,  with  or  without  h.  1.,  for  not  exc.  1  cal.  m., 
unless  sooner  paid ;  (subsequent  offence),  impr.  with  h.  1.  for  not  exc.  6 
cal.  m. ;  and  (if  male,  and  convicted  before  two  Justices),  they  may  further 
order  whipping,  as  offence  (5).  (S.  43). 

S.  Id.,s.QO.  [One  Justice], — (10)  Any  person  receiving  any  property, 
the  stealing  or  taking  which  is  punishable  on  summary  conviction  under 
the  Act,  knowing  the  same  to  have  been  unlawfully  come  by. 

P.  Liable  to  the  same  forfeiture  and  punishment  as  a  principal  offender. 
(S.  60). 

S.  Id,,  8,  62.  {^One  Justice], — (11)  Any  person  aiding,  abetting,  coun- 
selling, or  procuring  the  commission  of  any  offence  punishable  on  summary 
conviction  under  the  Act. 

P.  Same  as  principal  offender. 

S,  Id.,  s.  19.  [^One  Jttstice], — (12)  Any  person  in  whose  possession  is 
found,  or  on  whose  premises  with  his  knowledge,  any  goods,  merchandize, 
or  articles  of  any  kind,  belonging  to  any  ship  or  vessel  in  distress,  or 
wrecked,  stranded,  or  cast  on  shore,  (by  virtue  of  a  search  warrant),  not 
satisfying  the  Justice  that  he  came  lawfully  by  the  same. 

P.  Forfeiture,  over  and  above  the  value  of  the  goods,  &c.,  not  exc.  £20 : 
to  be  recovered  as  offence  (2). 

8.  Id»,  8,  20.  l^One  Justice]. — (13)  Any  person  offering  or  exposing 
for  sale  any  goods,  merchandize,  or  articles  whatsoever,  which  shall  have 
bee  unlawfully  taken,  or  reasonably  suspected  so  to  have  been,  from  any 
ship  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  not  satis- 
fying the  Justice  that  he  came  lawfully  by  the  same. 

P.  Fine  not  exc.  £20  over  and  above  the  value  of  the  goods :  to  be  re- 
covered as  offence  (2). 
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S.  9  Vic,,  No,  14,  s,  1.  lOne  Justice], — (14)  Any  person  stealing  any 
dead  wood  lying  on  land  in  the  occupation  of  another, — the  wood  so  stolen 
being  of  the  value  of  one  shilling  at  the  least. 

P.  (1^^  offence],  fine  not  exc.  £5  over  and  above  the  value  of  the  wood ; 
(2nd  offence,  recoverable  before  two  Justices),  fine  not  exc.  £10  ;  {3rd  cmd 
and  subsequent  offence),  larceny.  If  pecuniary  penalty,  to  be  recovered 
either  by  distresn,  (11  &  12  Vic,  c.  43,  s.  19),  or  according  to  5  W.  IV., 
No.  22.     See  "Justices,  No.  2,"  p.  191. 

N.B. — In  the  information,  it  is  sufficient  to  allege  that  the  person 
charged  has  stolen  wood,  without  stating  whether  the  wood  so  stolen  was 
alive  or  dead ;  (s.  2) ;  and  such  offender  can  be  convicted  either  under  this 
Act,  or  39  8.  of  7  &  8  G.  IV.,  c.  29. 

F.  at  Com.  Law,  Bail  disc, — (1)  Simple  Larceny  (i),  «.  e,,  the  taking 
and  carrying  away  of  the  personal  goods  of  another,  of  any  value,  against 
the  will,  or  without  the  consent,  of  the  owner,  without  any  bond  fide  claim 
^f  right,  with  a  felonious  intent,  (k) 

P.  Tr.  7  yrs. ;  or,  impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w. ;  or  (if  male) 
h.  1  on  roads  5 — 3  yrs. ;  {if  female),  impr.  3 — 1  yr.,  h.  or  1. 1.  and  s.  c. 

F,  7  dh  S  G,  IV.,  c,  29,  s,  5.  Bail  disc], — (2)  Of  orders,  debentures, 
bills,  bonds,  &c.,  warrants,  or  other  securities  for  money  or  goods. 

P.  The  same. 

M.  Id,,  s,  23.  Bail  comp. — (3)  Deeds,  &c.,  being  evidence  of  title 
to  real  property. 

P.  Tr.  7  yrs. ;  or  fine  or  impr.,  or  both,  h.  1.,  and  s.  c,  as  Court  shall 
award  ;  or  (if  male)  h.  1.  on  roads  5^3  yrs. ;  (ijf female),  impr.  3 — 1  yr., 
h.  or  1.  1.  and  s.  c. 

M,  Id,,  s,  22.  Bail  comp,—(^)  Wills  or  codicils,  &c.,  or  fraudulently 
destroying  or  concealing  same. 

P.  The  same. 

M,  Id,,  5.  21.  Bail  comp, — (5)  Records,  or  other  original  documents 
from  Court  of  Record,  or  obliterating,  injuring,  or  destroying  the  same. 

P.  The  same. 

M,  S  dh  d  Vic,  c,  47,  s,  2,  (adopted  by  14  Vic,,  No.  16).  Bail  comp.^^ 
(6)  Larceny  of  Dogs,  (2nd  offence).    See  title  "  Dogs,"  p.  86. 

P.  Fine  or  impr.,  with  h.  1.,  not  exc.  18  cal.  m.,  or  both. 

M,  Id,,  s,  3.  Bail  comp. — (7)  Having  possession  of  stolen  dogs,  or 
skin,  {2nd  offence). 

P.  Fine  or  impr.,  or  both. 

M,  Id,,  s,  6.  Bail  comp, — (8)  Corruptly  taking  reward  as  to  a  stolen 
dog. 

P.  The  same. 

F.  7  &S  O,  IV.,  c.  29,  s,  38.  Bail  disc, — (9)  Stealing,  or  damaging 
with  intent  to  steal,  a  tree,  sapling,  shrub,  or  underwood,  growing  in  a 


(i)  Enactment'}. — ^By  16  Vic,  No.  18,  ss.  16, 17,  Three  larcenies  from  the  same 
person  within  six  mcteths,  may  be  included  in  the  same  indictment. 

(k)  R.  y.  Oorbutt  (26  L.  J.  M.  C,  47),  decides  that  a  person  indicted  for  stealing 
cannot  be  convicted  of  stealing  on  evidence  showing  him  to  be  guilty  of  embes- 
zlement,  though  he  might  on  such  evidence,  on  the  same  indictment,  have  been 
convicted  of  embezzlement. 
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park,  pleasare-gronnd,  garden,  orchard,  avenue,  or  in  any  ground  belonging 
or  adjoining  to  a  dwelling-house, — value  or  damage  above  £1 . 

P.  Tr.  7  yrs. ;  or,  impr.  not  exc.  2  yrs.,  h.  1.,  8.  c,  and  w. ;  or  (if  male) 
h.  1.  on  roads  5 — 3  yrs. ;  {if  female)^  3 — 1  yr.,  h.  or  1. 1.  and  s.  c. 

F.  Id,  Bail  disc. — (10)  The  like,  growing  elsewhere,  value  exceeding 
£5.  See  R.  v.  Whiteinan^  (23  L.J.  M.  C,  120),  as  to  how  damage  esH- 
mcUedy  "  Malicious  Injuries,"  post, 

P.  The  same. 

F,  Id,^  5,  39.  Bail  disc, — (11)  The  like,  wheresoever  growing,  of  value 
of  Is.  at  the  least,  after  two  previous  summary  convictions.  See  8.  offence 
(5),  p.  285. 

P.  The  same. 

F,  Id,^  8.  42.  Bail  disc, — (12)  The  like,  a  plant,  root,  fruit,  or  vege- 
table production,  growing  in  a  garden,  orchard,  nursery-ground,  hothouse, 
greenhouse,  or  conservatory,  after  one  previous  summary  conviction.  Soe 
S.  offence  (8),  p.  286. 

P.  The  same 

F.  Id.,  s,  44.  Bail  disc. — fI3)  The  like,  metal,  wood,  &c.,  fixed  to 
houses,  land,  or  in  any  public  place. 

P.  The  same. 

F.  Id,,  8,  37.  Bail  disc, — (14)  Stealing,  or  severing  with  intent  to 
steal,  ore  or  coal  from  mines. 

P.  The  same. 

F,  1  Fjc,  c.  87,  8.  5.  Bail  disc, — (15)  Stealing  or  robbery  from  the 
person  of  another. 

P.  Tr.  15 — 10  yrs  ;  or  (If  male)  h.  1.  on  roads  10 — 5  yrs. ;  or  inipr. 
not  exc.  8  yrs.,  h.  I.  and  s.  c. 

F,  Id. J  8,2,  Bail  disc,  —  (16)  Robbery  and  stabbing,  cutting,  or 
wounding  person,  (l) 

P.  Death. 

F.  Id.j  s,  3.  Bail  disc. — (17)  Robbery,  or  assaulting  with  intent  to 
rob,  and  being  armed. 

P.  Tr.  life — 15  yrs. ;  or  (if  male)  h.  1.  on  roads  15 — 7  yrs. ;  or  impr. 
not  exc.  3  yrs.,  h.  I.  and  s.  c. 

F.  Id,  Bail  disc, — (18)  Robbery,  or  assaulting  with  intent  to  rob, 
and  in  company  with  one  or  more  other  person  or  persons. 

P.  The  same. 

F.  Id,  Bail  disc, — (19)  Robbery,  or  assaulting  with  intent  to  rob,  and 
beating,  striking,  or  using  violence. 

P.  The  same. 

F.  Id.j  8.  7.  Bail  disc. — (20)  Demanding  property  with  menaces  or 
by  force,  with  intent  to  steal  the  same. 

P.  Impr.  not  exc.  3  yrs. ;  h.  1.  and  s.  c- 

F.  7  &SG.  IV.,  c.  29,  s.  12.    Bail  disc— (21)  Stealing  in  a  dwelling- 

(l)  Verdict^. — ^Bv  8. 11  of  16  Vic,  No.  18,  If  the  Jury  do  not  find  the  prisoner 
ffulltv  of  robbery,  out  that  he  did  commit  an  assault  with  intent  to  rob,  they  may 
find  him  guilty  of  the  latter ;  or,  if  the  stabbing,  &c.,  be  not  proved,  he  may  be 
found  guilty  of  stealing  from  the  person,  (E.y.  Wallit,  2  Car.  &  K,  214>,  or  of 
simple  larceny. 
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house,  or  a  building  oommunicating  therewith,  to  the  value  of  £5  or 
more. 

P.  Tr.  15 — 10  yrs. ;  or  (if  malt)  h.  1.  on  roads  10 — 5  yrs. ;  or  impr. 
not  exc.  3  yrs.,  h.  1.  and  s.  c.  (7  W.  IV.  &  1  Vic,  c.  90,  s.  1). 

F.  1  Fic,  c.  86,  «.  5.  Bail  disc.  —  (22)  Stealing  in  a  dwelling-house, 
and  putting  any  one  therein  into  bodily  fear. 

P.  Tr.  15 — 10  yrs. ;  or  fif  male)  h.  1.  on  roads  10 — 5  yrs. ;  or  impr 
not  exc.  3  yrs.,  h.  1.  and  s.  c.  (1  Vic.,  c.  90,  s.  3).  See  "  Housebreak- 
ing," p.  144). 

F.  7  &  8  G.  IV.,  c.  29,  8. 16.  Bail  cImc.— <23)  From  manufectories, 
to  value  of  10s. 

P.  The  same. 

F.  Id.,  8.n  and  1  F7c.,  c.  87,  8.  8.  Bail  disc. — (24)  From  ships  in 
quay,  or  wrecked,  or  stranded ;  or  from  docks,  wharfs,  &c. 

P.  The  same. 

F.  Id.,  c.  27,  s.  46.  Bail  disc. — (25)  By  clerks  or  servants,  or  three 
larcenies  within  six  months,  (m) 

P.  Tr.  14 — 7  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.,  s.  c,  and  w. ;  or  h.  1. 
on  roads  10 — 5  yrs.,  fif  male). 

F.  Id.,  s.  45.  Bail  tfiic— -(26)  By  tenants  or  lodgers,  of  chattels  or 
fixtures,  let  to  be  used  with  house  or  lodging. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w. ;  or  (if  male) 
h.  1.  on  roads  5 — 3  yrs. 

F.  Id,,  c.  28,  5. 11.  Bail  disc, — (27)  Larceny  after  a  previous  con- 
viction for  felony. 

P.  Tr.  life — 7  yrs. ;  or  impr.  not  exc.  4  yrs.,  h.  1.,  s.  c,  and  w. ;  or  {if 
male)  h.  1.  on  roads  15 — 5  yrs. ;  {if  female),  impr.  7 — 2  yrs.,  h.  1.  and 
8.  c.    (See  "  Subsequent  Felony  "). 

F.  Id.,  c.  29,  «.  61 ;  1  Vic,  c.  86,  «.  6 ;  c.  87,  s.  9.  Bail  disc.—{2S) 
Accessories  after  the  fact. 

P.  Impr.,  with  h.  1.  and  s.  c,  for  not  exc.  2  yrs. 

LETTER  (THREATENING). 

F.  4  O.  IV.,  c.  54,  8.  3  ;  and  10  &  11  Vic.,  c.  66,  s.  1 ;  (adopted  by 
14  Vic,  No.  16).  Bail  disc — (1)  To  kill  any  person,  or  bum  or  destroy 
house,  &c. 

P.  Tr.  life — 7  yrs. ;  or  impr.,  with  or  without  h.  1.,  not  exc.  4  yrs.,  and 
w. ;  or  (if  male)  h.  1.  on  roads  15 — 5  yrs. ;  {if  female),  impr.  7 — 2  yrs. ; 
h.  or  1. 1.  and  s.  c. 

F.  7  &S  G.  IV.,  c  29,  s.  8.  Bail  efwc— <2)  Demanding  money,  &c., 
by  letter,  without  reasonable  or  probable  cause. 

P.  The  same. 

F.  Id.,  and  10  &  11  Vic,  c  66,  s.  1,  (adopted  hy  14  Tic,  No.  16).  Baa 
disc — (3)  Accusing,  or  threatening  to  accuse,  of  a  crime,  with  a  view  to 
extort  money,  by  letter. 


(m)  Upon  an  indictment  for  this  offence,  the  jury  may  find  the  prisoner  not 
guilty  of  it,  but  guilty  of  embezzlement,  and  he  shall  then  be  punished  accord* 
iugly.  (16  Vic,  No.  18,  s.  18).    See  Note  (i),  p.  287. 
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P.  The  same. 

[See  "  Accusing,"  ante,  p.  3,  where  threats  not  by  letter  /  and  title 
"  Sodomy,"  post,  where  money  extorted]. 

LIBEL. 

A  Libel  is  a  raalicioas  defaraatioD,  expressed  in  print,  writing,  or  by 
signs,  tending  to  injure  the  reputation  of  another,  and  exposing  him  to 
pablic  hatred,  contempt,  or  ridicule. 

A  libeller  may,  in  many  cases,  be  proceeded  against  eith^  by  indict- 
ment or  by  action,  the  object  of  the  indictment  being,  to  punish  the 
offence  committed  against  the  public,  for  every  libel  has  a  tendency  to 
cause  a  breach  of  the  peace  on  the  part  of  the  person  libelled. 

The  offence  of  libel  against  an  individual  consists  in  the  act  of  publish* 
ing  the  defamatory  matter  set  forth  on  the  record  in  the  sense  attributed 
to  it  by  the  innuendos,  with  intent  to  injure,  vilify,  and  prejudice  the  pro- 
secutor, and  to  deprive  him  of  his  good  name,  &c.,  to  bring  him  into 
public  contempt,  maliciously,  without  any  legal  justification  or  excose. 

By  11  Vic,  No.  13,  s.  5,  No  indictment  or  information  shall  be  main- 
tainable against  any  newspaper  or  other  publication  for  a  faithful  report 
of  any  judicial  proceedings,  the  same  not  being  of  a  preliminary  nature : 
Provided  that  no  newspaper,  &c.,  may  publish  any  matter  of  an  obscene 
and  blasphemous  nature,  nor  any  judicial  proceedings  which  may  not  be 
concluded,  and  which  the  presiding  Judge  may  pronounce  it  to  be  improper 
to  publish  at  their  then  stage. 

The  venue,  generally  speaking,  must  be  laid  in  the  county  where  the 
publication  takes  place.  In  the  case  of  a  libellous  letter,  it  may  be  laid 
either  in  the  place  where  the  letter  was  posted,  or  where  it  was  delivered, 
(i?.  V.  Watson,  1  Camp.,  215). 

Cases  for  aggravated  defamation  may  well  require  sureties  for  good 
behaviour.    See  "  Sureties."  (JIaylocke  v.  Sparke,  22  L.  J.  M.  C,  72). 

A  Justice  of  the  Peace  has  authority  to  issue  his  warrant  for  the  arrest 
of  a  party  charged  with  having  published  a  libel ;  and,  upon  neglect  of 
the  party  so  arrested  to  find  sureties,  may  commit  him  to  prison,  there 
to  remain  till  he  be  delivered  by  due  course  of  law.  [Butt  v.  Conanif 
1  B.  &  B.,  548). 

Jf.  11  Vic.y  iVb.  13,  5.  7.(n)    Bail  comp, — (1)  Any  person  publishing 

(n)  On  the  trial  of  any  indictment  or  information  for  a  defamatory  libel,  the 
defendant  having  pleaded  such  plea  as  hereinafter  mentioned,  the  truth  of  the 
matters  charged  may  be  inquired  into,  hut  shall  not  amount  to  a  defence,  unless 
it  was  for  the  public  benefit  that  the  said  matters  charged  should  be  published ; 
and«  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  such  matters 
charged,  as  a  defence  to  such  indictment  or  information,  it  shall  be  necessary  for 
the  defendant,  in  pleading  to  the  said  indictment  or  information,  to  allege  the 
truth  of  the  said  matters  charged  in  the  manner  now  required  in  pleading  a  justi- 
fication to  an  action  for  defamation ;  and  further  to  allege  that  it  was  for  the 
public  benefit  that  the  said  matters  charged  should  be  published,  and  the  psr^ 
ticular  fact  or  facts  by  reason  whereof  it  was  for  the  public  benefit  that  the  t 
matters  charged  should  be  published ;  to  which  plea  the  prosecutor  shall  be 
titled  to  reply  generally^  denying  the  whole  thereof.  (8. 10). 
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or  threatening  to  publish  any  libel  upon  any  other  person,— or  directly  or 
indirectly  threatening  to  print  or  publish, — or  directly  or  indirectly  pro- 
posing to  abstain  from  printing  or  publishing, — or  directly  or  indirectly 
ofiering  to  prevent  the  printing  or  publishing  of  any  matter  or  thing 
touching  any  other  person,  with  intent  to  extort  any  money  or  security 
for  money  or  any  valuable  thing,  or  any  valuable  thing,  from  such  or  any 
other  person ;  or  with  intent  to  induce  any  person  to  confer  on  or  procure 
for  any  person  any  appointment  or  office  of  profit  or  trust. 

P.  Impr.  for  not  exc.  3  yrs.,  with  or  without  h.  1. 

M,  Id.^  s,  8.  Bail  comp, — (2)  Any  person  maliciously  publishing  any 
defamatory  libel,  knowing  the  same  to  be  false. 

P.  Impr.  not  exc.  2  yrs.,  and  fine  as  Court  may  award. 

M,  Id.y  8.  9.  Bail  comp. — (3)  Any  person  maliciously  publishing  any 
defamatory  libel. 

P.  Fine  or  impr.  not  exc.  1  yr.,  or  both. 

M.  at  Com,  Law,  Bail  comp,— ^4:)  Against  the  person  and  Govern- 
ment of  the  Queen. 

P.  Fine  or  impr.,  or  both.  (Arch.  Cr.  PL,  607). 

M,  at  Com  Law,  Bail  comp, — (5)  Against  either  House  of  Parlia* 
ment, -^against  the  Constitution,— *or  the  administration  of  justice. 

P.  Fine  or  impr.,  or  both.  (Arch.  Cr.  PL,  670). 

LOCKUP. 
See  "Felons  (Absconding),"  "Gaol,"  "Hab»  Labour,"  "Prisoner." 

By  16  Vic,  No.  26,  s.  1.,  In  all  cases  in  which  Justices  shall,  in  the 
exercise  of  summary  jurisdiction  conferred  on  them  by  law,  award  im* 
prisonment  for  periods  not  exceeding  fourteen  days,  it  shall  be  competent 
to  such  Justices,  if  they  shall  think  fit,  to  direct  such  imprisonment  to  be 
in  the  nearest  lock-up  or  watch-house,  in  lieu  of  in  any  gaol  or  house  of 
correction. 

By  20  Vic,  No.  28,  (Masters  and  Servants'  Act  of  1857),  s.  15, 
Wherever  the  nearest  gaol  may  be  distant  more  than  thirty  miles,  the 
nearest  lock-up  or  watch-house  may  be  used  as  a  gaol ;  Provided  that 
nothing  herein  shall  authorize  the  imprisonment  of  any  person  in  such 
lock-up  or  watch-house  for  a  longer  period  than  fourteen  days. 

LODGERS. 

See  "Larceny." 

LOTTERIES. 

S,  16  Ftc,  No,  2,  s.  1.  [Two  Jtiatices], — Every  person  selling  or  dw- 
poging  of,  or  agreeing  or  promising,  whether  with  or  without  consideration, 
to  sell  or  dispose  of,  any  goods,  wares,  or  merchandize  whatsoever,  to  or 
among  any  person  or  persons  whomsoever,  by  means  of  any  game  either 
of  skill  or  of  chance,  or  of  any  other  contrivance  or  device  whatsoever, 
whereby  any  such  goods^  wares,  or  merchandize  shall  be  sold  or  disposed 
of,  or  agreed  or  promised  to  be  sold  or  disposed  of,  or  divided  or  allotted 
to  or  among  any  person  or  persons,  by  lottery  or  chance,  whether  by  the 
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throwing  or  casting  of  any  dice,  or  the  drawing  of  any  tickets,  cardn, 
lots,  numbers,  figures,  or  by  means  of  any  wheel  or  otherwise  how- 
ever, (o) 

P.  Forfeit,  not  exc.  £100  :  to  be  recovered  either  by  distress,  (s.  19  of 
11  &  12  Vic,  c.  43),  or  according  to  the  procedure  of  5  W.  IV.,  No.  22. 
See  '<  Justices,"  No.  2,  p.  243. 

LUNATICS. 

By  7  Vic,  No.  14,  If  any  person  be  discovered  and  apprehended  in 
the  Colony  of  New  South  Wales  under  circumstances  denoting  a  derange- 
ment of  mind,  and  a  purpose  of  committing  suicide,  or  some  crime  for 
which,  if  committed,  such  person  would  be  liable  to  be  indicted,  it  shall  be 
lawful  for  any  two  Justices  of  the  Peace  of  New  South  Wales,  before 
whom  such  person  may  be  brought,  to  call  to  their  assistance  any  two 
legally  qualified  medical  practitioners ;  and  if,  upon  view  and  examination 
of  the  said  person  so  apprehended,  and  upon  proof  on  oath  by  the  said 
two  medical  practitioners  to  the  effect  that,  in  their  opinion,  such  person  is 
a  dangerous  lunatic  or  a  dangerous  idiot,  and  on  any  other  proof,  the  said 
Justices  shall  be  satisfied  that  such  person  is  a  dangerous  lunatic  or  a 
dangerous  idiot,  then  it  shall  be  lawful  for  the  said  Justices,  by  warrant 
under  their  hands  and  seals,  to  commit  such  person  to  some  gaol,  house  of 
correction,  or  public  hospital  within  the  said  Colony,  there  to  be  kept  in 
strict  custody,  until  such  person  shall  be  discharged  by  the  order  of  two 
Justices  of  the  Peace,  one  whereof  shall  be  one  of  the  Justices  who  has 
signed  such  warrant,  or  by  one  of  the  Judges  of  the  Supreme  Court  of 
New  South  Wales,  or,  until  such  person  shall  be  removed  to  some  public 
Colonial  Lunatic  Asylum,  by  order  of  His  Excellency  the  Governor  of 
New  South  Wales  for  the  time  being,  as  provided  in  the  Act.  Vide  the 
Act  in  Call.,  vol.  ii.,  p.  851. 

The  practice  commonly  followed  is  for  the  Magistrates  to  order  the 
alleged  lunatic  to  find  sureties  to  keep  the  peace  or  to  be  of  good  behaviour, 
and,  in  default,  to  be  imprisoned.  Being  unable  to  find  such  sureties,  the 
defendant  is  committed ;  and  then  the  Governor  of  the  gaol  or  the  Visiting 
Justice  becomes  the  person  **  under  whose  actual  care  the  lunatic  is."  The 
ulterior  proceedings  are  contained  in  the  following  instructions,  which  were 
recently  issued  from  the  Colonial  Secretary's  office,  and  are  dated  2nd 
October,  1856  :— 

Admission  op  Insane  Persons  into  the  Lunatic  Asylum. 

1.  The  attention  of  persons  applying  for  the  admission  into  the  Lunatic 
Asylum  of  persons  of  unsound  mind,  under  the  11th  section  of  the  Act  7 
Victoria,  No.  14,  is  requested  to  the  provision  contained  in  the  Act  13 
Victoria,  No.  3,  that  in  cases  where  the  insane  person  has  no  relative  or 
guardian  in  the  Colony,  or  none  accessible  without  inconvenient  delay,  any 
person  or  society  under  whose  protection  and  care  such  insane  person  shall 


(o)  By  s.  3.  This  Act  does  not  affect  the  Art  Union  Act  (14  Vic.  No.  13).  nor 
does  it  apply  to  the  sale  by  raflfle,  Ac^  of  articles  exposed  at  Fancy  Fairs  for  raising 
fUnds  in  aid  of  any  charitable  institution  of  a  public  character. 
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actually  bCj  shall  be  deemed  the  guardian  for  the  purposes  of  the  first- 
mentioned  enactment. 

2.  Every  application  of  the  above  description  must  be  from  one  of  the 
relatives  or  guardians  of  the  lunatic,  in  the  form  annexed  (A),  which  must 
be  sanctioned  by  one  of  the  Judges  of  the  Supreme  Court.  For  this  pur- 
pose the  application  must  be  taken  (or  sent)  to  the  Prothonotary  of  the 
Court,  or  one  of  the  Judges'  Clerks. 

3.  A  Certificate  must  be  attached  to  the  petition,  in  the  form  hereto 
annexed  (B),  signed  by  two  legally  qualified  Medical  Practitioners,  stating 
that  they  have  examined  the  person,  and  found  him  or  her  to  be  of  un- 
sound mind,  and  that  they  consider  such  person  will  be  benefitted  by  treat- 
ment in  the  Lunatic  Asylum. 

4.  In  all  applications  of  this  nature,  the  relationship  in  which  the  ap- 
plicant stands  to  the  lunatic  must  be  stated ;  but,  in  cases  where  the  lunatic 
has  no  accessible  relative  or  guardian,  the  application  may  proceed  from 
the  principal  officer  of  any  public  charity,  or  the  Gaoler,  or  other  person 
(master  or  friend),  under  whose  actual  protection  and  care  the  lunatic  is  : 
— stating  the  fact,  as  the  case  may  be. 

5.  The  application,  when  sanctioned  by  one  of  the  Judges,  is  to  be  for- 
warded to  the  Colonial  Secretary. 

6.  The  charge  for  the  maintenance  in  the  Lunatic  Asylum  of  a  lunatic, 
male  or  female,  is  two  shillings  and  two-pence  per  diem ;  and,  except  in 
the  case  of  a  pauper,  the  person  seeking  the  lunatic's  admission  will  be 
required  to  furnish  to  the  Visiting  Justice  of  the  Lunatic  Asylum  an  en- 
gagement from  two  responsible  persons  for  the  regular  payment  of  this 
sum. 

7.  If  the  application  be  for  the  admission  of  the  lunatic  as  a  pauper,  a 
certificate  will  be  required  from  some  respectable  person  known  to  the 
Government,  to  the  effect  not  only  that  such  lunatic  is  without  funds,  but 
IS  also  without  friends  who  can  reasonably  be  expected  to  maintain  such 
lunatic. 

Charles  Cowper. 
(A.) 

(Form  of  Petition  to  His  Excellency  the  Governor), 

To  His  Excellency  Sir  William  Thomas  Denison,  Knight,  Captain-General  and 
Govemor-in-Chief  in  and  over  Her  Majesty's  Territory  of  New  South  Wales, 
&c.t  &G.,  &c. 

The  Petition  of  (G.  H.)  of  (state  residence,  and  trade  or  calling.) 

Rcspectfally  sheweth,  that  (A.  B.)  of  (state  residence,  and  trade  or  calling),  has 
been  examined  and  found  to  be  of  unsound  mind,  as  will  appear  by  the  annexed 
Certificate ;  and  that  your  Petitioner,  who  is  ihQ  father  (or  other  relative,  or  guar- 
dian) of  the  said  (A.  B.),  is  desirous  of  procuring  (At«  or  her)  admission  into  the 
Lunatic  Asylum,  in  order  that  (he  or  she)  may  thuru  have  such  Medical  care  and 
attendance  as  may  be  most  likely  to  ensure  (his  or  her)  eyentual  recoverv.  If  the 
Petitioner  be  not  a  relative  or  guardian,  sag,  instead  of  the  words  **  who  is  the 
father,"  j-r.,  as  follows  : — '*  who  has  the  actufU  protection  and  care  of  the  said  A.B., 
aud  is  therefore  (his  or  her)  guardian,  under  the  13  Vict.,  No.  3,  s.  2,  is  desirous,"  Ac. 

(Add  any  circumstance  requiring  explanation,  and  whether  the  insane  person  is 
proposed  to  he  maintained  by  the  Petitioner  or  by  the  public) 

Your  Petitioner  therefore  prays  that  your  Excellency  will  be  pleased  to  direct 
that  the  said  (A.B.)  may  be  received  into  such  Lunatic  Asylum  as  your  Excellency 
may  think  fit  to  appoint. 

V  3 
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'Scfn^^Tfthe  insane  oertan  ia  sought  to  be  admitted  at  the  public  coet,  thefoUowinf 

Certificate  should  be  added : — 

I,  (J.  K.),  of  (state  residence,  j'c),  do  hereby  certify,  that  to  the  beat  of  my 
knowledge  and  belief,  ( A.B.)  who  is  described  in  the  foregoing  petition,  has  not 
the  means  of  paying  for  (his  or  her)  maintenance  in  the  Lunatic  Asylum,  and 
that  (he  or  she)  has  not  any  relative  or  friend  who  can  be  reasonably  expected  to 
maintain  (him  or  her,) 

(Signed.)  (J.  K.) 

ff  the  application  proceeds  from  a  near  relative,  such  as  a  husband,  father,  fc,^ 
the  Certificate  should  be  as  follows  :— 

I,  (J.  K.)f  of  (state  residence,  ^c),  do  hereby  certify,  that  to  the  best  of  my  know^ 
led^  and  belief^  neither  (G.  H.)  nor  (A.  B.)  who  are  described  in  the  foregoing 
petition,  has  the  means  of  paying  for  the  maintenance  of  (A.  B.)  in  the  Lunatic 
Asylum,  and  that  (A  B.)  has  not  any  relative  or  friend  who  can  be  reasonably 
ei^pected  to  maintain  (Am  or  her,) 

(Signed.)  J.  K, 


(B.) 
(Form  of  Medical  Certificate.) 

We,  the  undersigned,  being  legally  analified  Medical  Practitioners,  do  hereby 
certify,  that  we  have  examined  (A.  B.)  of  (stcUe  residence,  trade  or  calling,  ^c), 
ftnd  that  we  find  (him  or  her)  to  be  of  unsound  mind,  and  a  proper  object  for  recep- 
tion into  the  Lunatic  Asylum ;  and  we  further  certify,  that  in  our  opmion  the  said 
(A«  B.)  would  be  benefitted  by  treatment  in  such  Asylum. 

(Signed.)  {^;^; 

MAINTENANCE. 

M,  at  Com,  Law,    Bail  comp, — Of  suits  or  quarrels  of  others. 
P.  Fine  or  impr.,  or  both ;    or,  by  33  Edw.  I.,  s.  3,  impr,  for  3  yrs., 
and  fine  at  the  Eling's  pleasure.  (1  Hawk.,  c.  83,  ss,  1,  2). 

MALICIOUS  INJURIES. 

S.  7  &  8  a  IV.J  c,  30,  s.  20.  (?)  (qj  [ One  Justice']-^!)  Trees,  Shrubs, 
4v.,  to  amount  of  1«,] — Unlawfully  and  maliciously  cutting,  breaking, 

(p)  Apprehension  without  Warrant;  Information  on  oath ;  Amount  of  Damage'], 
^-OueuaeTB  found  committing  any  of  the  offences  under  this  title,  may  be  appre- 
hended immediately  without  a  warrant,  by  any  peace  officer,  or  the  owner  of  the 
property  injured,  or  his  servant,  or  any  person  authorized  by  him,  and  forthwith 
taken  l>efore  some  neighbouring  Magistrate  to  be  dealt  with  according  to  law.  (S, 
2S).  The  information  should  be  on  oath ;  (s.  30) ;  but  see  *'  Larceny,  p.  281.  (B, 
V.  Millard,  22  L.  J.  M.  C..  108).  If  the  amount  of  injury  be  less  than  Is.,  it  seems 
doubtfal  whether  the  offender  can  be  convicted  un&r  s.  24,  (offence  5).  In  B,  v. 
Dodson,  (9  A.  &  E.,  704),  it  appeared  to  be  considered  that  the  sections  applied  to 
such  a  case ;  but,  in  the  later  case  of  Charter  v.  Oraeme,  (13  Q.  B.,  216),  this  waa 
doubted.  In  all  cases  of  a  first  conviction,  the  Justices  may  discharge  the  offender 
npon  his  making  such  satisfaction  to  the  party  aggrieved  as  shall  oe  ascertained 
by  the  Justices.  {Id,,  s.  34). 

(q)  How  value  or  amount  of  damage  ascertained]. — The  amount  of  the  damage 
actually  done  is  the  criterion,  and  it  cannot  include  consequential  damage  ;  and 
therefore,  upon  an  indictment  for  damaging  trees  growing  in  a  hedge  exceeding 
£5,  it  has  been  held  that  it  is  not  sufficient  to  show  that  the  actual  injury  to  the 
trees  was  £1,  and  that  the  repairs  rendered  necessary  by  the  damage  amounted  to 
£4  odd  more.  (R,  v.  Whiteman,  23  L.  J.  M.  C,  120), 
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barking,  rooting  up,  mr  oCherwise  destroying  or  damaging  the  whdle  or  any 
part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  wheresoever  grow- 
ing, the  injury  being  to  the  amount  of  Is.,  (and  not  exceeding  £1,  see  s. 

19).  (R) 

Mem. — Malice  against  the  oumer  of  property  in  respect  of  which  any 
offence  is  committed  under  this  Act^  need  not  he  proved,  (8.  25). 

P.  (1st  offence)^  Forfeit,  over  and  above  injury,  not  exc.  x5,  (s.  20) ; 
in  de&ult  of  payment  immediately,  or  within  such  period  as  the  Justice 
shall  appoint,  impr.,  with  or  without  h.  1.,  for  not  more  than  2  cal.  m. 
where  amount  to  be  paid,  together  with  costs,  not  exc  £5 ;  and  for  not 
more  than  4  cal.  m.  where  amount  with  costs  not  exc.  £10 ;  and  for  not 
more  than  6  cal.  m.  in  any  other  case ; — impr.  to  determine  on  payment ; 
(s.  33) ;  (s)  (t)  (2nd  offence) y  impr.  with  h.  1.  for  not  more  than  12  cal. 
m. ;  and  (if  a  male  and  convicted  before  two  Justices),  they  may  further 
order  whipping  once  or  twice,  publicly  or  privately,  after  4  days  from 
conviction ;  (a.  20);  (2rd  offence)^  felony.  (S.  20). 

N.B. — Cutting^  <Scc.,  trees,  dhc,  in  a  parky  pleasure-ground^  orchard^  or 
aveuuej  or  in  any  ground  adjoining  or  belonging  to  a  dweUing-houMj  \f 
exc,  £1,  or  elsewhere,  if  exc,  £5,  is  felony,  (S.  19). 

S,  ld,y  s,  21.  [Ow«  Justice].— -^2)  Plants,  Fruits,  dec,  in  gardens, 
d^c] — Unlawfully  and  maliciously  destroying,  or  damaging  with  intent 
to  destroy,  any  plant,  root,  fruit,  or  vegetable  production,  (v)  growing  in 
any  garden,  orchard,  nursery-ground,  hothouse,  greenhouse,  or  conser- 
vatory. 

P.  (ist  offence),  either  impr.,  with  or  without  h.  1.,  for  not  exc.  6  caL 
m.,  or  else  forfeit,  over  and  above  injury,  not  exc.  £20,  (s.  21) ;  impr.  in 
default  of  payment,  as  in  offence  (1) ;  (subsequent  offence),  felony.  (S.  21), 

S.  Id,  s.  22.  [On«  Justice], — (3)  Roots  or  Plants  elsewhere], — Un- 
lawfully and  maliciously  destroying,  or  damaging  with  intent  to  destroy, 
any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast,  or  for 
medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any 
manufacture,  and  growing  in  any  land  open  or  inclosed,  not  being  in  a 
garden,  orchard,  or  nursciy-g^und. 

P.  (1st  offence),  either  impr.,  with  or  without  h.  1.,  for  not  more  than 
1  cal.  m. ;  or  else  forfeit,  over  and  above  injury,  not  exc  20a.,  and  in 
default  of  payment,  the  like  impr.  for  not  exc.  1  cal.  m.,  unless  sooner 
paid ;  (s.  22) ;  (subsequent  offence),  (Notes  (k)  (l),  impr.  with  h.  I.  for 
not  exc.  6  cal.  m.,  and  (if  a  male  and  convicted  before  two  Justices), 
they  may  further  order  whipping  once  or  twice,  publicly  or  privately, 
after  4  davs  from  conviction.  (S.  22). 

S.7&SG, IV,, c, 30, s. 23.  [On« JM5rfc«].— (4)  Fences,  Stiles,  Gates]. 
— Unlawfully  and  maliciously  cutting,  breaking,  throwing  down,  or  in 
anywise  destroying  any  fence  of  any  description  whatsoever,  or  any  wall, 
stile,  or  gate,  or  any  part  thereof  respectively. 


(b)  See.  ante,  "  Larceny."  Note  (f),  p.  284,  as  to  the  application  of  penalties, 
which  holds  good  also  in  the  case  of  o£fences  under  this  title. 
(8)  This  is  the  same  as  Note  (a),  ante,  p.  285.  **  Larceny." 
(t)  This  is  the  same  as  the  Appeal  clause  in  Note  (b).  ante,  p.  284.  (S.  38). 
(v)  These  words  do  not  include  young  trees.  (E,  v.  Hodgtt,  M.  &  M.i  341). 
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P.  (Ist  offence),  forfeit  over  and  above  injary,  not  exc.  £5,  (s.  23) ; 
impr.  in  default  of  payment,  as  offence  (1);  (subsequent  offence),  impr. 
with  h.  I.  for  not  more  than  12  cal.  m.,  and  w.,  as  offence  (1).  (S.  23). 

S.  M,  5.  24.  [One  Justice'].— (5)  To  other  Property].— WiUulij  or 
maliciously  committing  any  damage,  injury,  or  spoil,  to  or  upon  any  real 
or  personal  property  whatsoever,  either  of  a  pubUc  or  private  nature,  for 
which  no  remedy  or  punishment  is  by  this  Act  provided,  (w) 

P.  Forfeit,  a  reasonable  compensation  for  the  damage,  injury,  or  spoil 
committed,  not  exc.  £5  ;  in  default  of  payment,  impr.,  with  or  without 
h.  1.,  for  not  exc.  2  cal.  m.,  unless  sooner  paid.  (S.  24). 


(w)  Mutt  be  Damage^. — A  trespass,  however  wilful,  unless  some  actual  damage 
be  done,  is  not  within  this  section ;  (Butler  v.  Turley^  2  C.  A  P.,  585) ;  but,  if  there 
be  damage,  see  Notes  (p)  (q).  It  is  generally  considered  that  where  the  dama^  ex* 
ceeds  £5,  the  Justices  have  no  jurisdiction,  although  the  complainant  be  willing  to 
reduce  his  claim  to  that  amount.  (Stone's  Manual,  249,  cited  and  approved  of  by 
Oke,  S.,  p.  280).  But  this  position  may  be  doubted.  The  Statute  in  no  way  fixes  the 
amount  of  damage  as  limiting  the  Justice's  jurisdiction.  The  amount  of  damage 
is  not,  in  fact,  mentioned.  The  offence  consists  in  committing  **  any  damage  "  to 
property,  (for  which  no  remedy  is  previously  provided  by  the  Actj ;  and,  if  the 
person  charged  is  **  convicted"  of  the  offence,  "  he  is  to  forfeit  and  pay  such  sum 
of  money  as  shall  appear  to  the  Justice  a  reasonable  compensation  for  the  damage, 
Ac.,  not  exceeding  the  sum  of  £5."  These  last  words  must  be  taken  in  connection 
with  "  a  reasonable  compensation."  It  may  be  argued  that  to  impose  a  forfeiture 
of  £5  as  a  **  reasonable  compensation  "  for  damage  perhaps  amountini^  to  £50, 
would  be  absurd.  But  the  meaning  of  the  section  seems  to  be  that,  this  being  a 
penal  proceeding,  (which  it  is  shown  to  be  by  the  general  language  of  the  section, 
and  the  power  of  giving  hard  labour  in  default  of  the  payment  of  the  forfeiture), 
if  the  party  aggrieved  think  fit  to  bring  the  case  before  a  Justice,  instead  of  pro* 
ceeding  civilly  for  damages,  he  can  in  no  instance  recover  more  than  £5  as  com- 
pensation for  the  damage  done.  The  Justice's  Jurisdiction  is  limited  to  that  extent. 
He  cannot  impose  a  fine  of  £5  where  the  damage  done  is  of  less  amount,  for  that 
would  not  be  a  **  reasonable  compensation  for  the  damage "  committed ;  but  he 
cannot  go  beyond  the  £5.  {R,  v.  Harper,  1  D.  &  R.,  223),  whatever  the  amount  of 
the  damage.  The  complainant  may,  if  ho  think  fit,  sue  the  offender  in  the  Civil 
Courts,  and  he  would  probably  elect  to  do  so  where  the  defendant  was  in  a  situa- 
tion to  pay  damages  and  costs ;  but  it  would  seem  a  still  greater  absurdity  than 
the  one  suggested,  to  hold  that  a  pauper  who  had  a  fancy  to  damage  property  had 
only  to  take  care  that  the  amount  of  damage  he  did  should  exceed  £5,  in  order  to 
escape  punishment  altogether.  This,  certainly,  however,  is  the  view  usually  en- 
tertained. In  1845,  a  man,  out  of  wanton  mischief,  broke  the  Portland  Vase  at 
the  British  Museum,  and  was  taken  to  the  Bow-street  Police  Court ;  the  amount 
of  damage  far  exceeded  £5,  —if,  indeed,  it  could  be  appreciated  at  any  pecuniary 
value ;  but,  that  the  offender  might  not  escape  punishment,  he  was  fined  £3  for  the 
damage  done  to  the  glass  case  in  which  the  vase  was  contained,  and  sentenced  to 
imprisonment  in  default  of  payment.  As  the  amount  of  imprisonment  that  could 
be  awarded  by  7  &  8  G.  IV.,  c.  30,  was  obviously  inadequate  for  similar  offences, 
the  8  &  9  Vic,  c  44  (of  which  the  Colonial  Act  13  Vic,  No.  2,  is  an  exact  trans- 
cript) was  passed,  making  the  malicious  injury  to  works  of  art,  <fec.,  in  any  public 
museum,  &c.,  a  misdemeanor,  punishable  by  six  months'  imprisonment.  This 
leaves  the  law  as  to  private  property  in  the  same  unsatisfactory  state.  (Arnold's 
Summary  Conviction,  p.  278.  Note  b.)  See  offence  (18),  p.  298.  This  section  does 
not  apply  to  any  case  where  the  trespasser  acted  under  a  fair  and  reasonable 
supposition  that  he  had  the  right  to  do  the  act  complained  of.  The  Justice  is  to 
judge  from  all  the  circumstances  as  to  such  alleged  claim.  {R.  v.  Dodson,  9  A.  &  E., 
704;. 

The  conviction  in  offences  under  this  Statute  must  specify  the  amount  in  value 
of  the  injury  done ;  otherwise,  it  would  be  uncertain  under  which  of  the  sections 
— I9th,  20th,  or  24th — the  conviction  proceeded.  ( Charter  v,  Graeme,  13  C^B.,  216), 
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S.  Id,,  8,  31.  \_One  Justice], — (6)  Any  person  aiding,  abetting,  coun- 
selling, or  procuring  the  commission  of  any  offence  under  this  title. 

P.  Liable  to  the  same  forfeiture  and  punishment  as  a  principal  offender. 
(S.  31). 

F.  7  &  8  ©.  IV.,  c,  30,  8.  3.  Baa  di8C.—{l)  To  manufactures,  machi- 
nery, &c.,  or  forcibly  entering  house,  &c.,  with  intent  to  commit  offence. 

P.  Tr.  life— 7  yrs. ;  or  impr.  not  exc.  4  yrs.,  h.  1.,  s.  c,  and  w. ;  or  (J/ 
male)  h,  1.  on  roads  15—5  yrs. 

F.  Id, J  8.  4.    Bail  disc, — (2)  To  threshing  or  any  other  macliine,  &c« 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  L,  s.  c,  and  w. ;  or  (if  male) 
h.  1.  on  roads  5 — 3  yrs. 

F.  9  &  10  Ffc,  c.  25,  s.  1,  (adopted  by  14  Ftc,  No,  16).  Batl  disc— 
(3)  To  dwelling-house,  (person  being  therein),  by  gunpowder  or  other 
explosive  substance. 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.,  s.  c,  and  w. ;  or  fif 
male)  h.  1.  on  roads  15 — 7  yrs. ;  (if female),  impr.  7 — 3  yrs.,  h.  1.  and  s.  c. 

F.  7  &H  O.  IV.,  c.  30,  8.  19.  Bail  disc— {A)  To  a  tree,  sapUng, 
shrub,  or  underwood,  growing  in  a  park,  pleasure-groimd,  garden,  orchard, 
or  avenue,  or  in  any  ground  adjoining  or  belonging  to  a  dwelling-house, — 
injury  exceeding  £1. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w. ;  or  {if  male) 
b.  1.  on  roads  5 — 3  yrs. ;  (if female),  impr.  3-— 1  yr.,  h.  or  1. 1.  and  s.  c. 

F.  Id.  Bail  disc. —  (5)  To  a  tree,  &c.,  growing  elsewhere,  injury 
exceeding  £5.  See  R,  v.  Whiteman,  ante,  p.  294,  (Note  q)  (23  L.  J.  M.  0., 
120),  as  to  how  damage  estimated. 

P.  The  same. 

F.  Id,,  s,  20.  Bail  disc, — (6)  To  a  tree,  &c.,  wheresoever  growing, 
injury  Is.  at  the  least,  after  two  previous  summary  convictions.  See  ante, 
p.  294,  S.  offence  (1). 

P.  The  same. 

F.  Id,,  «.  21.  Bail  disc, — (7)  To  a  plant,  root,  fruit,  or  vegetable  pro- 
duction, growing  in  a  garden,  orchard,  nursery-ground,  hothouse,  green- 
house, or  conservatory,  after  one  previous  summary  conviction.  See  ante^ 
p.  295,  S.  offence  (2). 

P.  The  same. 

F,  Id,,  ss,  6,  7.  Bail  disc, — (8)  To  mines,  by  flooding;  to  airway, 
engines,  staith,  building,  bridge,  waggon -way,  &c.,  of  same. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w. ;  or  (t/  male) 
h.  1.  on  roads  5 — 3  yrs. ;  {if  female),  impr.  3 — 1  yr.,  h.  1.  and  s.  c. 

F,  Id.,  s,  12.  Bail  disc, — (9)  To  banks  or  docks,  &c.,  of  rivers  and 
canals. 

P.  Tr.  life — 7  yrs. ;  or  impr.  not  exc.  4  yrs.,  h.  1.,  s.  c,  and  w. ;  or  (jf 
male)  h.  1.  on  roads  15 — 5  yrs. 

F.  Id,,  s,  12.  Bail  disc, — (10)  To  piles  for  securing  sea  banks  or 
flood-gates,  &c. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w, ;  or  fifmale) 
h.  1.  on  roads  5—3  yrs. 

M.  Id,,  8. 15.  Bail  comp.— (11)  To  the  dam  of  any  mill  or  fish-pond, 
or  putting  lime  into  fish-ponds. 
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P.  The  flame. 

M.  Id.,  9.  13.    Baa  di$e.—02)  To  public  bridges. 

P.  Tr.  life — 7  jr», ;  or  impr.  not  exe.  4  jn^  b.  L|  b.  eL,  md  w. ;  or  (ff 

male)  h.  1.  on  roads  15 — 5  yrs. 

M,  Id,j  8,  14.  Bail  comp.— (13)  To  turnpike  gates,  or  wall,  chain, 
weighing-machine,  house,  &c.,  of  same. 

P.  Fine,  or  impr.,  (h.  1.,  and  s.  c.) ;  or  both. 

F,  Id.,  8.  10.  Bail  disc^-^l^t)  To  ships,  whether  unfinished  or  not, 
with  intent  to  destroy  same. 

P.  Tr.  7  yrs. ;  or  impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w. ;  or  (if  male) 
h.  1.  on  roads  5-^3  yrs. 

F,  1  Vic,y  c.  89,  8,  5.  Bail  disc, — (15)  Exhibiting  false  signals  to 
bring  ships  into  danger,  &o.,  or  doing  anything  else  tending  to  destroy  ship. 

P.  Death, 

F.  1  Ftc,  c.  89,  8,  8.  Bail  disc. — (16)  Destroying  part  of  a  sh^  in 
distress,  or  any  goods  belonging  thereto. 

P.  Tr.  15 — 10  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  s.  c. ;  or  (|f 
male)  h.  1.  on  roads  10—5  yrs. ;  {if  female),  impr.  5 — 2  yra.,  h.  L  and  s.  c 

F.  9  &  10  Vic,  c.  75,  *.  6.,  {adopted  by  14  Vic,  No.  16).  BaU  disc— 
(17)  Throwing  gunpowder  or  other  explosive  substance  into  or  near  any 
building  or  vessel,  with  intent  to  destroy  same,  whether  or  not  anj  explo- 
sion takes  place,  &c. 

P.  Tr.  not  exc.  15  yrs. ;  or  imp.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w. ;  or 
{if  male)  h.  1.  on  roads  10 — 5  yrs. ;  (if  female),  impr.  5 — ^2  yrs.,  h.  L 
and  s.  c. 

Af.  13  Vic,  No,  2.  Bail  comp. — (18)  To  scientific  and  literary  collec- 
tions in  Museums,  &c. ;  to  pictures  in  a  Church,  &c. ;  or  to  a  statue  in  a 
public  place,  or  any  mile-stone. 

P.  Impr.  not  exc.  6  mths.,  with  or  without  h.  1.  and  w. 

F,  7  &S0.  IV.,  c  30,  s.  26  ;  andd&  10  Vic,  c 25,  s.  10.  BaU  disc 
— (19)  Accessories  after  the  fact. 

P.  Impr.  not  exc.  2  yrs.,  h.  1.,  s.  c,  and  w. 

MANSLAUGHTER. 

See  "  Murder." 

Bail  disc — (1)  The  unlawful  killing  of  another  without  malice,  either 
expressed  or  implied,  which  may  be  voluntarily,  upon  a  sudden  heat,  or 
involuntarily,  but  in  commission  of  some  unlawful  act. 

P.  Tr.  life^7  yrs. ;  or  impr.  with  h.  1.  not  exc.  4  yrs.,  or  fine,  (9  G.  IV., 
c  31,  s.  9) ;  or  (if  male)  h.  1.  on  roads  15 — 5  yrs. ;  {if  female),  impr. 
7 — 2  yrs.,  h.  1.  and  s.  c. 

F,  9  G,  IV,,  c  31,  s.  31. — (2)  Accessory  after  the  fact. 

P.  Impr.  not  exc.  2  yrs.,  h.  1. 

Describing  offence  of  Murder  or  Manslaughter,  ^c] — By  16  Vic,  Noi^ 
18,  s.  4,  In  any  indictment  for  murder  or  manslaughter,  it  is  not  necessary 
to  8et  forth  the  manner  in  which,  or  the  means  by  which,  the  death  of  the 
cloceased  was  caused ;  but  it  is  sufficient  in  the  former  charge  to  allege 
that  the  defendant  did  feloniously,  wilfully,  aud  of  malice  aforethought,  kUl 
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and  murder,  in  the  latter  charge  that  he  did  '^  feloniously  kill  and  slay/' 
the  deceased.  Upon  an  indictment  for  murder  the  jury  may  convict  of 
manslaughter.  (2  Hawk.,  c  47,  bs.  4,  5). 

MANUFACTURES. 

M.  13  Ffc,  No,  22,  5.  1.  (x)  Bcdl  camp. — (1)  Any  person  intrusted, 
for  the  purpose  of  manufacture,  or  for  a  special  purpose  connected  with 
manufacture,  or  employed  to  make  any  felt  or  hat,  or  to  prepare  a  work  of 
any  woollen,  linen,  fustian,  cotton,  iron,  leather,  fiir,  hemp,  flax,  silk,  or 
any  such  materials  mixed  one  with  another,  er  with  any  other  article, 
materials,  fabric,  or  thing,  or  with  any  tools  or  apparatus  for  manufac- 
turing the  same,  and  selling,  pawning,  purloining,  secreting,  embezzling, 
exchanging,  or  otherwise  fraudulently  disposing  of  the  same,  or  any  part 
thereof. 

P.  Fine  and  impr.,  at  the  discretion  of  the  Court. 

M.  Id.y  8.  2.  Bail  comp, — (2)  Any  person  receiving,  accepting,  or 
taking  by  way  of  gift,  pawn,  pledge,  sale,  or  exchange,  or  in  any  other 
manner,  of  or  from  any  person  hired  or  employed  as  aforesaid,  any  such 
woollen,  &c.,  (see  last  section),  knowing  that  any  such  articles,  materials, 
fabric,  or  thing,  as  aforesaid,  or  any  such  tools  or  apparatus,  are  purloined^ 
embezzled,  or  secreted,  as  aforesaid,  or  that  the  persons  offering  the  same, 
&c.,  are  fraudulently  disposing  thereof. 

P,  The  same. 

M.  Jd.j  8,  3.  Bail  comp. — (3)  Any  person  intrusted  with  any  of  the 
materials  before  mentioned,  in  order  to  prepare,  work  up,  or  manufacture 
the  same,  not  using  all  such  materials  in  preparing,  &c.,  and  neglecting 
or  delaying  for  thirty  days  after  such  materials  shall  be  prepared,  &c.,  to 
return  (if  required,  in  writing,  by  the  owner  of  such  materials  so  to  do), 
»o  much  of  the  said  materials  as  shall  not  have  been  used  to  the  person 
intrusting  him  therewith,  shall  be  deemed  guilty  of  embezzling,  purloin- 
ing, and  secreting  such  materials. 

P.  The  same. 

MARRIAGE. 

S.  19  Vic.y  No.  30,  8.  21.  [Two  Justices'].— (1)  Any  Minister,  or  per- 
son officiating  as  such,  celebrating  any  marriage,  and  omitting,  by  accident 
or  inadvertence,  to  cause  his  name,  designation,  or  usual  residence  to  be 
registered  according  to  this  Act. 

P.  Fine  not  exc.  £20  :  to  be  recovered  either  by  distress,  (s.  19  of  11 
&  12  Vic,  c.  43),  or  according  to  the  procedure  of  5  W.  iV.,  No.  22« 
See  "Justices,''  No.  2,  p.  243. 

jS.  Id.,  s.  22.  [Two  Justices']. — (2)  Any  Minister,  or  person,  having 
celebrated  any  marriage,  and  failing  to  comply  with  the  provisions  of  this 
Act,  or  any  of  them,  respecting  the  Certificate  to  be  transmitted  to  the 
District  Registrar. 

(x)  By  s.  4,  Anv  Justice  is  empowered  to  issue  search  or  other  warrant  against 
the  alleged  offender.  The  prosecutioa  must  be  commenced  within  six  months 
next  after  the  commission  of  the  offence. 
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P.  Fine  £50— £10 :  to  be  recsovered  as  offence  (I). 

N.B. — Qiuzkers  and  Jews], — Where  no  person  shall  have  celebrated  the 
marriage^  other  than  the  parties  thereto  themselves^  the  like  penalty  shall 
attach  to  the  husband^  in  case  the  Certificate  thereby  required  (y)  shall  not 
he  duly  transmitted 

M.  9  Vic,y  No.  30,  s.  17.  Bail  comp, — (1)  Every  Minister,  District 
Registrar,  or  other  person  celebrating,  or  professing  or  attempting  to  cele- 
brate, marriage  in  the  case  of  any  person  under  the  age  of  twenty-one 
years,  not  being  a  widower  or  widow,  without  such  written  consent  as 
required  by  sect.  10,  (z)  knowing  him  or  her  to  be  under  that  age,  or 
knowing  that  the  consent  produced  is  not  by  the  appropriate  person,  or 
wilfully  celebrating,  or  professing  or  attempting  to  celebrate,  any  marriage 
in  any  other  case  contrary  to  any  of  the  provisions  of  this  Act,  or  where 
any  provision  of  this  Act  shall  not  have  been  complied  with,  knowing  the 
same  not  to  have  been  complied  with. 

P.  Fine  not  exc.  £500,  alone,  or  with  impr.,  not  exc.  5  yrs. 

M,  Id.j  s.  18.  Bail  comp. — (2)  Any  person  wilfully  making  any  false 
statement,  on  oath,  or  by  solemn  affirmation,  before  any  Surrogate,  Dis- 
trict Registrar,  or  Minister,  or  before  any  Justice  appointed  (sees.  11) 
under  any  of  the  provisions  of  this  Act,  or  intended  or  purporting  to  be. 

P.  The  same  as  for  perjury.     See  "  Perjury." 

M.  Id.j  s.  19.  Bail  comp. — (3)  Every  person  wilfully  marrying  a  per- 
son under  the  age  of  twenty-one  years,  (and  whom  he  or  she  shall  know 
to  be  under  that  age),  without  having  previously  obtained  the  written  con- 
sent of  the  father  or  guardian,  or  (where  the  mother  is  competent)  of  the 
mother,  of  the  person  so  under  age,  or  the  written  consent  of  some  Justice 
appointed  in  that  behalf  ;^-or  inducing  or  endeavouring  to  induce  any 
Minister,  Registrar,  or  other  person  to  celebrate  marriage  between  parties, 
one  of  whom  he  or  she  shall  know  to  be  under  age,  without  such  consent ; 
and  every  person  abetting  or  assisting  the  offender  in  any  such  act, 
knowing  the  same  to  be  illegal. 

(y)  By  B.  8,  Nothing  in  this  Act  shall  extend  to  any  marriage  between  parties 
of  whom  both  shall  he  Quakers  or  Jews.  Certificate  of  every  such  marriage  shall, 
nevertheless,  within  ten  days  next  following,  be  transmitted  to  the  Registrar  of 
the  district  within  which  it  was  celebrated,  by  the  person  celebrating  the  marriage, 
or  by  one  of  the  parties  thereto,  stating  the  date  and  place  of  such  marriage,  and 
the  name,  designation,  and  usual  residence  of  each  of  those  parties.  By  s.  9, 
Every  marriage  celebrated  between  parties  being  both  Quakers  or  both  Jews,  shall 
be  as  legal  and  valid  as  if  duly  solemnized  under  the  provisions  of  this  Act,  if 
such  marriage  was,  when  celebrated,  a  valid  maniage  according  to  the  usages  of 
the  Quakers  or  Jews,  as  the  case  may  be. 

(z)  S.  10.  If  either  party  to  any  intended  marriage,  not  being  a  widower  or 
widow,  shall  be  under  the  age  of  twenty-one  years,  such  marriage  shall  not  take 
place  without  production  to  the  Minister  or  Registrar  about  to  celebrate  the  same, 
of  the  written  consent  of  the  father  of  such  party,  if  within  the  Colony ;  or,  if 
not  within  the  Colony,  then  of  a  guardian  appointed  by  the  father ;  or,  if  there  he 
no  such  guardian  in  the  Colony,  then  of  the  mother  of  such  party,  if  within  the 
Colony ;  or,  where  there  is  no  such  parent  or  guardian  in  the  Colony,  or  he  or  she 
is  incapable  of  duly  consenting,  by  reason  of  distance,  habitual  intoxication,  or 
mental  incapacity,  then  the  written  consent  of  some  Justice  of  the  Peace,  ap- 
pointed for  that  purpose  :  Provided  that  such  Justice  shall  make  inquiry,  on  oath, 
as  to  the  facts  and  circumstances  of  tlie  case,  before  giving  such  consent. 


MASTER    AND    SERVANT.  SOI 

P.  Fine  not  exc.  £500,  or  iropr.  not  exc.  5  yrs.,  or  both. 

F,  Id,,  8.  20.  Bail  disc, —  (4)  Any  person  forging,  or  assisting  in 
forging,  or  procuring  to  be  forged,  (or  uttering  or  assisting  in  uttering, 
or  causing  to  be  uttered,  as  true,  knowing  the  same  to  be  forged),  any 
consent  or  writing  purporting  to  be  a  consent  of  or  by  the  father,  guardian, 
or  mother  of  a  person  under  the  age  of  twenty-one  years,  or  to  be  the 
consent  of  a  Justice  appointed  under  the  provisions  of  this  Act,  (s.  10),  (a) 
or  any  certificate  or  writing  purporting  to  be  a  certificate  under  the 
provisions  of  this  Act,  (Note  a),  or  any  Cbpy  of  a  Registry  or  writing 
purporting  so  to  be,  or  signing  or  transmitting  to  any  Registrar  any  certifi- 
cate or  writing  purporting  so  to  be,  containing  to  his  or  her  knowledge 
any  false  statement  therein. 

P.  Impr.  with  h.  1.,  or  h.  1.  on  roads,  for  term  not  exc.  5  yrs. 

M.  Id,,  s,  21.  Bail  comp. — (5)  Every  Minister,  or  person  officiating 
as  such,  celebrating  any  marriage,  knowing  that  his  name,  designation,  or 
usual  residence  has  not  been  registered,  or  is  not  then  duly  registered^* 
according  to  this  Act.  J^ 

P.  Same  as  offence  (1). 


MASTER  AND  SERVANT. 

Magistrates  must  remember  that  they  are  not  authorixed  under 
any  circumstances  to  exercise  any  jurisdiction  in  matters  rela- 
ting to  their  own  servants^  or  in  cases  in  which  they  are  directly 
interested. 

The  Master  and  Servants'  Act  (20  Vic,  No.  28,  s.  1)  is  given  in  full. 

I.  The  word  ^'  Master"  shall  extend  to  and  include  all  employers,  male 
or  female,  of  servants,  and  also  agents,  superintendents,  overseers,  or  other 
persons  acting  for  or  on  behalf  of  any  employer.  The  word  "  Servant " 
shall  include  all  agricultural  and  other  labourers,  shepherds,  watchmen, 
stockmen,  grooms,  all  domestic  and  other  servants,  artificers,  journeymen, 
handicraftsmen,  gardeners,  vine-dressers,  splitters,  fencers,  shearers,  sheep- 
washers,  reapers,  mowers,  haymakers,  hired  and  engaged  in  this  Colony, 
either  by  verbal  or  written  contract,  and  all  persons  engaged  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any  of  the  British 
Colonies,  in  the  British  East  India  possessions,  or  in  Foreign  Countries, 
by  indenture,  or  other  written  agreement,  as  shepherds,  or  labourers,  or 
otherwise. 

See  Ex  parte  Evennett,  (Part  III),  as  to  the  meaning  of  the  term  **  servant.*' 
The  word  "Justices"  shall  mean  any  two  or  more  Justices  assembled 
and  acting  in  Petty  Sessions,  and  in  open  court,  in  the  district  or  place 


(a)  S.  7.  Every  marriage  shall  be  celebrated  in  the  presence  of  two  witnesses 
at  least,  who  shall  sign  a  certificate,  which  shall  also  be  signed  by  the  Minister  or 
Registrar  celebrating  the  marriage,  and  by  the  parties  thereto,  and  shall  be  legibly 
written  (or  partly  written  and  partly  printed)  in  the  Form  contained  in  the  Sche- 
dnle  hereto  marked  (BJ;  and  such  Minister  or  Registrar  shall  deliver  a  copy  of 
such  certificate  immediately  after  the  marriage,  siened  by  himself,  to  one  of  the 
parties  to  the  marriage ;  and  the  said  Minister  shall,  within  one  month  thereafter, 
transmit  the  original  certificate  to  the  Registrar  of  the  district  within  which  such 
marriage  was  celebrated. 
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Dearest  to  the  district  or  place  where  the  matter  reqairing  the  eognizanoe 
of  such  Justices  arises,  or  where  the  master  and  the  servant  are  residing  or 
Bojouming  when  the  complaint  is  made. 

The  word  "  cattle  "  shall  include  cows,  bullocks,  bulls,  heifers,  steers, 
calves,  horses,  mares,  colts,  fillies,  foals,  asses,  mules,  sheep,  himbs,  goats, 
and  swine. 

II.  If  any  servant  shall  contract  with  any  person  to  serve  him  £or  any- 
time, or  in  any  manner,  or  to  perform  for  him  as  such  servant,  a  certain 
work  at  a  certain  price,  and  shall  not  enter  into  his  service,  or  commence 
his  work  according  to  his  contract,  (such  contract  being  in  writing  and 
signed  by  the  parties  thereto),^-or  if  any  servant,  having  entered  into  such 
service  or  commenced  such  work,  shall  absent  himself  therefrom  without 
reasonable  cause,  before  the  term  of  his  contract  shall  have  expired,  or  before 
the  work  contracted  for  shall  be  completed,  (whether  such  contract  shall 
be  in  writing  or  not),  or  shall  neglect  to  fulfil  the  same,  or  be  guilty  of  any 
other  misconduct  or  ill  behaviour  in  the  execution  thereof,  such  offender, 
on  being  lawfully  convicted  thereof,  shall  forfeit  and  pay  any  sum  of  money 
not  exceeding  £10,  and  in  default  of  payment,  the  same  shall  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender,  and  in  case  no 
sufficient  distress  can  be  found  whereon  to  levy  the  fine  and  costs,  the  offen- 
der shall  be  imprisoned  for  any  period  not  exceeding  fourteen  days,  or  in 
lieu  thereof,  at  the  discretion  of  the  convicting  Justices,  such  offender  shall 
forfeit  the  whole,  or  such  part  of  the  wages  then  due  as  the  said  Justices 
shall  think  fit. 

The  order  must  allege  either  that  the  contract  is  in  writing,  or  that  it  has  been 
entered  upon.  (See  "  Justices,"  No.  2,  p.  238,  and  tz  parte  Evennett,  Part  III). 
The  forfeiture  of  wages  under  this  section  can  only  be  ordered  in  case  no  sufficient 
distress  can  be  levied,  and  is  in  lieu  of  imprisonment.  (Parry  v.  Trail,  decided  on 
demurrer,  1859). 

III.  If  any  servant,  after  having  entered  into  any  contract,  either  writ- 
ten or  parol,  with  any  master  to  serve  him  for  any  time  or  in  any  manner, 
shall  obtain  from  such  master  any  advance  of  money  or  goods,  on  account 
of  the  wages  for  which  he  shall  have  so  contracted  to  serve,  and  shall,  afler 
obtaining  the  same,  neglect  or  refuse  forthwith  to  go  to  the  place  at  which 
he  shall  have  so  contracted  to  serve,  or  shall  refuse  to  perform  the  work 
he  shall  have  so  contracted  to  perform,  to  the  extent  of  the  advance  of 
wages  so  made,  without  reasonable  cause,  such  servant  so  offending  shall, 
on  being  lawfully  convicted  thereof,  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  three  months. 

Ss.  2  and  3  are  limited  to  cases  of  contracts  between  masters  and  servants  for 
definite  time  or  for  specified  work ;  they  apply  also  where  the  contract  is  for  an 
undefined  time,  but  aeterminable  on  notice.  (Ex  parte  Tighe,  August  12th,  1858, — 
see  Part  III.) 

IV.  If  any  servant  shall  wilfully  or  negligently  spoil  or  destroy  any 
goods,  wares,  work,  or  materials  for  work,  committed  to  his  charge  or  care, 
or  shall  wilfully  abandon,  lose,  or  injure  any  cattle,  or  any  other  property 
belonging  to  or  in  the  charge  of  his  employer,  every  such  offender,  being 
thereof  lawfully  convicted,  shall  forfeit  and  pay  reasonable  compensation  for 
snoh  cattle  or  property  so  spoiled,  destroyed,  injured,  or  lost  as  aforesaid,  and, 
in  default  of  payment  or  satisfaction  of  such  damages,  shall  be  committed  to 
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gaol  by  the  convicting  Jastioes  for  any  period  not  exceeding  three  months, 
with  or  without  hard  labour,  at  the  discretion  of  such  Justices  :  Provided 
that  in  all  cases  of  negligent  injury  under  this  clause,  where  any  compen- 
sation shall  be  assessed  against  any  such  offender,  the  mode  of  satisfying 
the  same  shall  be  by  distress  and  sale  of  the  goods  and  chattels  of  the 
offender,  and  in  case  no  sufficient  distress  can  be  found  whereon  to  levy  the 
compensation  awarded,  and  costs,  the  offender  shall  be  imprisoned  for  any 
period  not  exceeding  fourteen  days. 

V.  In  all  cases  of  wages  not  exceeding  £50,  which  shall  be  due 
and  payable  to  any  servant,  it  shall  be  lawful  for  any  Justice  where, 
or  near  to  the  place  where,  the  service  shall  have  been  performed,  or 
where,  or  near  to  the  place  where,  the  party  or  either  of  the  parties  upon 
whom  the  claim  is  made,  shall  be  or  reside,  on  complaint  made  to  such 
Justice  by  such  servant,  or  on  his  behalf,  to  summon  such  party  or 
parties  to  appear  before  any  two  Justices  at  the  nearest  Court  of  Petty 
Sessions,  to  answer  such  complaint,  and  the  Justices  there  assembled  are 
hereby  empowered  to  examine  the  parties  and  their  respective  witnessess, 
(if  any),  touching  the  complaint  and  the  amount  of  wages  due,  and  to  inspect 
any  agreement  or  duplicate  copy  thereof,  if  produced,  and  to  make  such 
order  for  the  payment  of  the  said  wages  not  exceeding  £50,  with  the  costs 
incurred  by  the  servant  in  prosecuting  such  claim,  or  any  damages  the 
servant  may  have  sustained  by  the  neglect  of  his  master  to  pay  the  wages 
so  found  to  be  due,  as  shall  to  such  Justices  appear  reasonable  and  just ; 
and  in  case  such  order  shall  not  forthwith  be  obeyed,  it  shall  be  lawful 
for  such  Justices  to  issue  their  warrant  to  levy  the  amount  of  wages 
awarded  to  be  due,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
party  on  whom  such  order  for  payment  shall  be  made,  and  all  the  costs, 
charges,  and  expenses,  including  the  damages  incurred  by  the  servant  in 
the  making  and  prosecuting  the  complaint,  as  well  as  the  costs  and  charges 
of  the  distress  and  levy  ;  and  if  such  levy  cannot  be  made,  or  shall  prove 
insufficient,  then  such  Justices  are  hereby  empowered  to  cause  the  party 
on  whom  the  order  shall  be  made  to  be  apprehended  and  committed  to 
gaol,  there  to  remain  for  any  period  not  exceeding  fourteen  days,  or  unless 
payment  shall  be  sooner  made  of  the  amount  of  the  wages  so  awarded,  and 
of  all  costs,  charges  and  expenses  attending  the  recovery  thereof,  or  until 
his  estate  shall  be  sequestrated  as  insolvent,  according  to  law. 

S.  5  embraces  all  contracts,  expressed  or  implied,  where  wages  have  been  earned 
or  are  payable^  (not  exceediuK  £50),  for  services  of  one  whose  entire  time  has  heen 
engaged,  whether  as  a  day  labonrer  or  not,  and  whether  hired  definitely  or  indefi- 
nitely as  to  time,  or  rate  of  payment.  (Id,) 

VI.  It  shall  be  lawful  for  any  Justice  residing  within  the  district  in 
which  such  servant  is  or  hath  been  employed,  upon  the  complaint  of  any 
such  servant  touching  or  concerning  the  non-payment  of  his  wages,  to 
summon  the  agent,  manager,  or  overseer  of  such  master  to  be  and  appear 
before  any  two  or  more  Justices,  at  the  nearest  Court  of  Petty  Sessions,  and 
the  Justices  then  assembled  may  hear  and  determine  the  matter  of  the 
complaint,  and  make  an  order  for  the  payment  by  such  agent,  overseer,  or 
manager  to  such  servant,  of  so  much  wages  as  to  such  Justices  shall 
appear  to  be  justly  due  :  Provided  that  the  sum  in  question  do  not  exceed 
£50 ;  and  in  case  of  refusal  or  non*>payment  of  any  sum  so  ordered  to  be 
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paid  by  such  agent,  overseer,  or  manager ;  or  in  case  such  agent,  overseefi 
or  manager  shall  neglect  or  refuse  to  give  a  draft  or  order  on  his  master 
or  employer  for  such  sum  as  the  Justices  have  awarded,  with  costs,  then 
such  Justice  or  Justices  shall  and  may  issue  their  warrant  to  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  such  master  or  employer. 

VII.  When  any  wages  shall  be  paid  to  any  servant  by  any  chequoi 
draft,  order,  or  note,  in  writing,  upon  any  bank  or  any  person,  and  the 
same  shall  be  dishonoured,  no  servant  shall  thereby  be  deprived  of  any 
remedy  given  to  him  by  this  Act  for  the  recovery  of  his  wages,  but  every 
such  servant  shall  be  entitled  to  recover  such  reasonable  damages  as  he 
may  have  sustained  in  consequence  of  the  dishonour  of  such  cheque, 
draft,  order,  or  note,  and  such  damages  shall  be  recoverable  as  wages  due 
to  such  servant  in  the  same  way  that  wages  are  hereinbefore  direct^  to  be 
recovered. 

VIII.  If  any  master  shall  unlawfully  detain  or  refuse  to  deliver  the 
clothes,  wearing  apparel,  bedding,  tools,  or  any  goods  in  his  possession 
belonging  to  any  servant,  it  shall  be  lawful  for  any  Justice  to  inquire  into 
the  matter  of  such  detention  or  refusal,  on  oath,  in  a  summary  way,  and 
to  make  an  order  for  the  delivery  within  such  reasonable  time  as  the 
Justice  may  appoint,  of  such  clothes,  apparel,  bedding,  tools,  or  other 
property ;  and  if  any  master  shall  refuse  or  neglect  to  obey  such  order,  he 
shall  forfeit  and  pay  a  penalty  not  exceeding  £5  for  every  such  offence ; 
and  it  shall  be  lawful  for  such  Justice,  by  warrant  under  his  hand,  to  cause 
Buch  effects  to  be  seized  and  delivered  over  to  such  servant. 

IX.  If  any  person  shall  conceal,  employ,  or  retain,  or  assist  in  conceal- 
ing, employing,  or  retaining  any  servant  who  shall  have  deserted  from  the 
service  of  any  master,  or  otherwise  absconded  or  absented  himself  from 
duty,  knowing  such  servant  to  have  deserted  or  otherwise  absconded  or 
absented  himself  from  his  duty,  or  shall  cause,  induce,  or  persuade  any 
such  servant  by  words  or  by  any  other  means  whatsoever,  to  violate  or 
attempt  to  violate  any  agreement  (whether  in  writing  or  not)  which  he 
may  have  entered  into  to  serve  with  any  master,  such  person  so  offending 
shall  for  every  such  offence,  upon  conviction  thereof,  forfeit  and  pay  a 
penalty  not  exceeding  £10,  or,  in  case  of  non-payment  thereof,  it  shall  be 
lawful  for  the  convicting  Justices  to  commit  the  person  so  offending  to  any 
gaol,  for  any  term  not  exceeding  fourteen  days,  the  said  commitment  to  be 
determined  on  payment  of  the  penalty  and  costs. 

X.  It  shall  be  lawful  for  any  two  or  more  Justices  in  any  case  to  hear 
and  determine,  in  a  summary  manner,  any  complaint,  difference,  or  dis- 
pute which  shall  happen  and  arise  between  any  such  servant  and  his 
master,  and  to  make  such  order  or  award  against  either  party  as  to  such 
Justices  shall  seem  meet,  and  every  such  order  or  award  to  enforce  by 
cancelling  the  Indenture  or  Agreement  between  the  parties,  if  the  Justices 
should  think  fit,  or  by  imposing  on  either  party  a  fine  or  penalty  propor- 
tionate to  the  offence,  but  not  exceeding  the  sum  of  £10,  and  in  default  of 
payment,  by  execution  against  the  goods,  effects,  or  other  property  of  the 
party  against  whom  such  order  or  award  shall  be  made ;  or,  in  default  of 
sufficient  distress,  by  arrest  and  imprisonment  of  such  party  for  any  time 
not  exceeding  fourteen  days. 

Under  this  section,  the  Magistrates  can  only  cancel  the  agreement  oi  a  meant 
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of  enforcing  their  award ;  and  is  an  alternative  remedy  with  that  of  imposing  the 
fine.  {Parry  v.  Traill).    This  section  clearly  requiies  amendment. 

XI.  All  offences  under  this  Act  shall  be  heard  and  determined  in  a 
summary  way  before  any  two  or  more  Justices  in  Petty  Sessions  assembled, 
as  by  law  or  this  Act  is  or  shall  be  provided ;  and  no  proceedings  under 
this  Act  shall  be  removed  by  Certiorari  into  the  Supreme  Court ;  and  all 
the  forms  of  information,  summons,  warrants,  orders,  and  convictions  under 
this  Act  may  be  prepared  in  the  form  required  by  the  Act  of  Parliament 
passed  in  the  session  of  the  11th  and  12th  years  of  the  reign  of  Her 
Majesty  Queen  Victoria,  intituled,  ''^  An  Act  to  facilitate  the  performance  of 
the  duties  of  Justices  of  the  Peace^  out  of  Sessions^  within  England  and 
Wales  J  unth  respect  to  Summary  Convictions  and  Orders;*^  and  no  pro- 
ceedings under  this  Act  shall  be  invalidated  if  prepared  in  any  other  form 
which  may  substantially  meet  the  merits  of  the  case :  Provided  always 
that  no  warrant  shall  issue  for  the  apprehension  in  the  first  instance  of 
any  person  against  whom  any  charge  may  be  made  under  the  provisions 
of  this  Act,  unless  it  be  made  to  appear  on  oath  to  the  satisfaction  of  the 
Justice  before  whom  the  complaint  is  preferred,  that  the  complainant  has 
reasonable  cause  to  believe  that  the  defendant  has  absconded  or  removed, 
or  is  about  to  abscond  or  to  remove,  from  his  usual  place  of  abode,  or  from 
the  district  or  place  in  which  he  has  usually  resided,  and  that  the  com- 
plaint of  the  party  making  the  charge  may  be  thereby  defeated. 

XII.  It  shall  be  lawful  for  any  Clerk  of  Petty  Sessions  to  issue  hig 
summons  in  any  case  of  complaint  under  this  Act,  made  to  him  personally 
by  either  master  or  servant,  and  every  such  Clerk  of  Petty  Sessions  is 
hereby  authorized  to  receive  such  complaint,  and  in  his  discretion,  having 
reduced  the  same  to  writing  and  obtained  thereto  the  signature  of  the 
person  complaining,  to  issue  his  summons  in  the  same  form  and  manner  as 
if  the  same  had  been  issued  by  a  Justice  of  the  Peace ;  and  the  same 
shall  have  the  same  force  and  effect  as  if  made  and  issued  by  any  such 
Justice. 

XIII.  Any  complainant  or  defendant  under  this  Act  may  be  examined 
as  a  witness  in  any  case ;  and  in  prosecuting  any  offence  under  this  Act, 
it  shall  not  be  necessary  for  the  purpose  of  proving  any  agreement  to  call 
any  subscribing  or  attesting  witness  thereto,  or  to  account  for  the  absence 
or  to  prove  the  hand -writing  of  any  such  subscribing  or  attesting  witness, 
but  every  agreement  may  be  proved  in  like  manner  as  if  there  were  no 
subscribing  or  attesting  witness  thereto. 

XIV.  Toothing  in  this  Act  shall  authorize  the  imprisonment  of  any 
female. 

XV.  In  cases  where  the  nearest  gaol  may  be  at  a  distance  greater  than 
thirty  miles,  the  nearest  public  lock-up  or  watch-house  may  be  used  as  a 
gaol  under  this  Act :  Provided  always  that  nothing  herein  contained  shall 
authorize  the  imprisonment  in  such  lock-up  or  watch-house  of  any  person 
under  this  or  the  said  recited  Act  for  a  longer  period  than  fourteen  days. 

MEDICAL  PRACTITIONERS. 

See  "Coroner." 

M.    19  Vicj  No.  17,  «.  3.     Bail  comp.  —  (1)    Any  person  wilfully, 

w 


S06  THB    AUSTRALIAN    MAGISTRATE. 

knowingly,  and  oomiptly  making^  any  false  statement  npon  examination 
by  the  New  South  Wales  Medical  Board,  or  in  a  solemn  declaration  taken 
before  such  Board,  or  uttering  or  attempting  to  utter,  or  putting  off  as 
true  before  the  said  Board  (or  a  quorum  thereof)  any  false,  forged,  or 
oounterfeit  diploma,  degree,  license,  certificate,  or  other  document  or 
writing. 

P.  Impr.  not  exe.  3  yrs.,  with  or  without  h.  1. 

M,  Id.y  s,  4.  Bail  comp. — (2)  Any  person  fraudulently  or  by  fialie 
representations  obtaining  any  certificate  as  a  duly  qualified  Medical  Prac- 
titioner, under  the  provisions  of  this  Act,  or  the  Acts  (9  Vic,  No.  12 ;  2 
Vic,  No.  22,  relating  to  Coroner's  Inquests),— or  forging,  altering,  or 
counterfeiting  any  such  certificate, — or  uttering  or  using  any  such  forged 
certificate,  knowing  the  same  to  have  been  forged, — or  falsely  advertising 
or  publishing  him  as  having  obtained  such  cerdficate. 

P.  The  same. 

MISCONDUCT. 

M,  at  Com,  Law.    Bail  comp. — Of  Officers  of  Justice. 
P.  Fine  or  impr.,  or  both.  (Arch.  Cr.  PL,  665). 

MISDEMEANOR. 
See  "Felony,"  ante,  p.  117. 

MISPRISION  OF  FELONY. 

See  "  Felony,"  antCj  p.  117. 

M.  at  Com.  Law.  Bail  comp. — Misprision  of;  («.  ^.,  the  concealment 
of  a  felony  which  a  man  knows,  but  never  assented  to  ;  for^  if  he  assented, 
he  would  be  either  a  principal  or  accessory). 

P.  Fine  or  impr.,  or  both. 

MUNICIPALITIES. 

See  **  Bribery." 

S.  22  Vic.y  No.  13,  8.  40.  [Two  Justices].  —  (V)  Any  person,  being 
Chairman,  or  a  Councillor  or  Auditor,  continuing  to  be,  or  becoming  directly 
or  indirectly,  by  means  of  partnership  with  any  other  person  or  otherwise 
howsoever,  wilfully  or  knowingly  engaged  or  interested  in  any  contract  or 
agreement  or  employment  with,  by,  or  on  behalf  of  the  Council,  except  as 
proprietor  or  shareholder  of  any  Company  contracting  as  aforesaid,  (b) 

P.  Fine  not  exc.  £100,  and  not  less  than  £50,  and  disqualification 
for  7  yrs.  after  from  holding  any  office  in  or  under  the  Council :  fine  to  be 
recovered  either  by  distress,  (li  &  12  Vic,  c.  42,  s.  19),  or  according  to 
the  procedure  of  5  W.  IV.,  No.  22.    See  "  Justices,"  No.  2,  p.  243. 

S.  Id.,  s.  45.  [_Two  Justices']. — (2)  Any  person  duly  qualified  and  duly 
elected  to  the  office  of  Councillor,  Chairman,  or  Auditor,  refusing  to  accept 


(b)  Bv  s.  85.  No  person  to  be  liable  to  incapacity.disability.  forfeiture,  or  penalty, 
nnless  the  action  be  commenoed  within  three  months  after  such  shall  be  incurred. 
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such  office  l)y  mtking  and  snbscribing  the  Declaration  (in  Sch.  D.,  see  «. 
'44)  within  thirty  days  after  notice  of  his  election.  (Note  b) 

P.  Fine  to  the  Council :  £25  in  case  of  Councillor  or  Auditor ;  £50  in 
case  of  Chairman  :  recoverable  as  offence  (1). 

N.B. — S,  46  provides  certain  exemptions  from  the  office  of  CaundOor 
or  Chairman. 

S,  Id.y  8.  47.  {^Two  Justices']. — (8)  Any  person  duly  qualified,  &c, 
resigning  such  office  unless  ceasing  to  dwell  within  the  Municipality ,  or 
becoming  entitled  to  claim  exemption  under  s.  46.  (Note  r) 

P.  Fine  the  same  as  in  offence  (2) :  recoverable  as  offence  (1). 

8.  Id,,  s,  48.  [T^o  Justices'], — (4)  Any  person  holding  the  office  of 
Chairman,  Councillor,  or  Auditor,  being  absent  without  leave  from  the 
Municipality  for  more  than  three  months  at  one  time,  (unless  in  caae  of 
illness,  certified  by  a  duly  qualified  medical  practitioner),  except  by  per- 
manently ceasing  to  dwell  within  the  Municipality.  (Note  b) 

P.  Same  as  offence  (2) :  recoverable  as  offence  (I). 

8,  Id.y  #.  49.  (c)    [Two  Justices\ — (5)  Any  person  acting  as  Chair- 

(c)  Sections  53 — 55  provide  certain  regulations  for  nuisances. 
By  s.  58,  Every  officer  intrusted  with  moneys  shall  give  security,  and  within 
seven  days,  or  shorter  time  appointed,  shall  pav  over  moneys  received  to  the 
Treasurer  or  some  Bank  ;  and,  when  required,  shall  deliver  a  hst  of  persons  who 
have  neglected  or  refused  to  pay  any  sums  due ;  and  an  account  of  all  moneys 
received,  and  the  vouchers  for  all  payments  made,  and  pay  to  or  receive  from  the 
Treasurer  or  Chairman  the  balance,  (if  any) ;  and  if  he  fail  to  render  such  account 
or  produce  such  vouchers  or  pay  over  such  moneys  or  balance,  or  if  within  seven 
days  after  being  required,  he  shall  fail  to  deliver  up  all  hooks,  papers,  and  property 
of  the  Council  m  his  possession,  he  shall  be  liable,  on  proof  before  any  Justice,  to 
be  committed  to  gaol  till  he  perform  the  act  required ;  and  if  he  still  fail  or  re- 
fuse to  pay  over  any  such  moneys,  the  Justice  may  levy  the  same  by  distress  on 
his  goods  and  chattels,  and  in  default  of  sufficient  distress  may  commit  him  to 
gaol,  without  bail,  for  any  time  not  exceeding  three  months,  unless  sooner  paid ; 
and  on  proof  that  there  is  probable  cause  to  believe  that  such  officer  is  about  to 
abscond,  such  Justice  may  cause  him  to  be  apprehended  upon  warrant,  and  on 
primd  facie  proof  on  oath  of  the  charge,  require  nail  for  his  subsequent  appear^ 
ance  :  provided  that  no  such  proceeding  shall  relieve  any  surety  of  the  offender 
from  any  liability. 

Appeal  from  Rates'^. — Section  80  enacts  that  if  any  person  shall  think  himself 
aggrieved  by  the  value  at  which  his  property  is  assessed  for  any  rate  or  assessment, 
he  may  appeal  against  the  same  to  any  two  or  more  Justices  at  the  Petty  Sessions 
held  within  the  District  in  which  such  property  is  situated,  <fec. :  provided  that 
the  appellant  shall  ^ive  notice  in  writing  to  the  Council  of  his  intention  to  appeal 
seven  days  at  least  before  the  holding  of  the  Court  at  which  such  appeal  shall 
be  heard. 

Rates,  ^c] — By  s.  79,  The  Council  shall  annually,  within  three  months  after 
the  election  of  their  Chairman,  cause  an  estimate  to  be  made  of  the  probable  amount 
which  will  be  required  for  the  current  year,  in  addition  to  any  tolls,  ^kc.,  and  shall 
raise  the  amount  so  estimated  by  an  assessment  of  all  lands,  houses,  ware- 
houses, counting-houses,  shops,  and  other  buildings  within  the  limits  of  such 
Municipality,  acc<»xling  to  their  fair  average  annual  value^  whether  occupied  or 
not ;  and  notice  of  such  assessment  shall  be  given  to  the  tenant,  landlord,  pro- 
prietor, or  occupier  of  the  property  so  assessed.  No  rate  to  exceed  the  sum  of  one 
shilling  in  the  pound  of  such  value;  and  is  payable  by  the  tenant  or  other  person 
occupying. 

And  by  s.  81,  If  any  tenant,  proprietor,  or  occupier  fail,  after  thirty  days*  notice, 
to  pay  any  rate  or  assessment,  the  Chairman,  on  proof  of  notice  having  been 
served  personally,  or  left  on  the  premises  for  which  such  rate  shall  be  due,  may 
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man,  Councillor,  or  Auditor,  without  having  made  the  required  Declara- 
tion, (see  8,  44),  or  not  being  duly  qualified  at  time  of  making  same,  or 
acting  in  or  holding  any  such  office  after  ceasing  to  be  qualified. 

P.  Fine  £50 :  (to  be  recovered,  with  coatH,  by  any  elector  within  3 
mths.  after  commission  of  offence).    How  to  be  enforced,  Kee  offence  (I). 

S  Id.y  8,  60.  \_Two  Justices], — (6)  Any  person  wilfully  hindering  or 
interrupting,  or  causing  or  procuring  to  be  hindered  or  interrupted,  the 
Council,  or  their  managers,  surveyors,  agents,  servants,  or  workmen,  or 
^  any  of  them,  in  doing  or  performing  any  of  the  works,  or  in  the  exerciae 
of  any  of  the  powers  and  authorities  authorized  or  vested  in  them  by 
law.  (Note  b) 

P.  Fine  not  exc.  £10  :  recoverable  as  offence  (1). 

S,  Id. J  8,71,  [^Two  Justices'], — (7)  The  Chairman,  or  any  Councillor 
or  Auditor,  of  any  Municipality  neglecting  or  refusing  to  do  any  matter 
or  thing  which  by  law  he  is  directed  to  perform.  (Note  b) 

P.  Fine  not  exc.  £10  :  to  be  recovered  as  offence  (1) 

S.  Id,j  8.  89.  [  Ju7o  Justices], — (8)  Any  person  offending  against  this 
Act,  or  any  By-law  made  thereunder,  by  refusal,  neglect,  or  otherwise, 
where  no  specific  penalty  shall  have  been  provided.  (Note  b) 

P.  Fine  not  exc.  £20  :  to  be  recovered  as  offence  (1). 

M.  Id, J  8,  29,  Bail  comp, — Any  person  voting  or  offering  to  vote  a 
second  time  at  the  same  election  for  any  Councillor,^-or  voting  or  offering 
to  vote  a  second  time  at  the  same  election  for  any  Auditor,^-or  personating 
or  attempting  to  personate  any  other  person  for  the  purpose  of  voting  at 
any  such  election, 

P.  Fin©  or  impr.,  or  both. 

As  to  bribery  under  this  Act,  see  "  Bribery." 

MURDER. 

Murder  is  the  killing  of  any  person  witJi  malice  aforethought,  express  or 
implied. 

Manslaughter  is  the  felonious  killing  of  another  without  malice^  express 
or  implied.  The  peculiar  characteristic  of  murder  as  distinguished  from 
manslaughter  is  malice,  either  express  or  implied.  Express  malice  is 
shown  by  the  case  where  one  kills  another  with  a  deliberate  mind  and 
formed  design,  such  design  being  evidenced  by  external  circumstances 
discovering  the  inward  intention, — as  in  the  case  of  duelling,  which,  if  it 
end  fatally,  is  murder,  [R,  v.  Barronetj  I  Dears.,  51).    Implied  malice  is 

issue  his  warrant  to  levy  the  amount  by  distress  and  sale  of  the  goods  and 
chattels  of  such  tenant,  &c. ;  and  where  the  proprietor  is  not  the  occupier,  and  the 
actual  tenant  fails  to  pay  such  rate,  and  sufficient  distress  be  not  found,  such  pro- 
prietor shall  he  liable  to  such  payment,  and  to  all  proceedings  for  recovery  thereof, 
And  any  unpaid  rate  shall  remain  a  charge  on  the  premises  for  which  payable, 
and  may  be  recovered  at  any  future  time,  on  thirty  days*  notice  being  given  to  the 
then  occupier,  by  distress  and  sale  of  any  ^oods  and  chattels  then  found  thereon ; 
and  the  receipt  for  such  over-due  rate  paid  by  such  tenant  shall  be  a  good  and 
si^cient  discharge  for  the  amount  so  paid  in  payment  of  the  rent. 

By-Lawi], — By  s.  83,  All  By-Laws  shall  state  some  maximum  penalty,  not  to 
exceed  ;{/<yi>otfN eft,  to  be  recovered  by  summary  process  before  two  Justices. 
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malice  inferred  or  presamed  by  law  from  any  deliberately  cmel  act  com- 
mitted by  one  person  against  another.     Thus,  if  a  man  kills  another 
suddenly  without  any,  or  indeed  without  some  considerable,  provocation, 
the  law  implies  malice ;  and  if  A.  lays  poison  for  B.,  which  is  taken  by 
C,  against  whom  A.  had  no  malicious  intent  whatever,  A.  will  be  guilty 
of  murder.     So,  if  a  man  throw  himself  into  a  river  under  such  circum- 
stances as  render  the  act  not  voluntary  on  his  part,  as  if  violence  be  used 
to  the  body,  or  threats  which  operate  on  the  mind,  he  is  guilty  of  murder 
who  drove  deceased  to  the  act  which  caused  his  death,  t.e.,  provided  the 
apprehension  were  of  immediate  violence,  and  apparently  well  founded. 
(B.  V.  Pitts^  C.  &  M.,  284).    So,  if  two  persons  mutually  agree  to  commit 
suicide  together,  and  the  means  employed  to  produce  death  take  effect 
upon  one  only,  the  survivor  will,  in  point  of  law,  be  guilty  of  murder. 
(^E,  V.  Alison,  8  C.  &  P.,  418).     And  if  an  individual  do  any  act  with 
regard  to  a  human  being,  helpless  and  unable  to  provide  for  itself,  which 
must  necessarily  lead  to  its  death,  the  crime  amounts  to  murder*     But  if 
the  circumstances  were  not  such  that  the  parties  must  be  aware  the  result 
would  be  death,  the  offence  would  be  reduced  to  manslaughter,  provided 
the  death  was  occasioned  by  an  unlawful  act,  but  not  such  as  to  imply  a 
malicious  mind.     For  instance,  if  a  person  leaves  a  child  at  a  man's  door, 
where  it  is  likely  to  be  found  almost  immediately,  and  taken  care  of, 
it  would  be  too  much  to  say  that,  if  the  child's  death  were  thence  to 
ensue,  the  act  done  would  amount  to  murder.     If,  on  the  other  hand,  it 
were  left  in  an  unfrequented  place,  on  a  barren  heath,  for  instance,  what 
inference  could  be  drawn  but  that  the  party  left  it  there  in  order  that  it 
might  die?    (^Per  Coltman,  J.,  R,  v.  Walters^  Car,  &  M.,  164  ;    R,  v. 
Waters,  2  Car.  &  K.,  864 ;  R.  v.  Chandler,  1  Dears.,  453). 

Malice,  in  general,  may  be  said  to  denote  ^^  a  wicked,  perverse,  and 
incorrigible  disposition,  {R.  v.  Tivei/,  1  Den.  C.  C,  63),  and  to  emanate 
from  ^'  a  heart  regardless  of  social  duty,  and  fatally  bent  upon  mischief ;  " 
(Fost.  Disc.  Hom.,  p.  257) ;  the  term  "malice  aforethought"  being,  how- 
ever, sometimes  applied  to  a  state  of  circumstances  involving  only  malice 
in  a  legal  sense,  and  where  malice,  according  to  the  ordinary  significatiou 
of  the  word,  does  not  exist.  {Per  Lord  Denman,  C.  J.,  R.  v.  Tyler,  8  Car. 
&  P.,  620). 

Now,  it  is  a  very  important  rule  of  our  law,  that  all  homicide  is  pre- 
sumed to  be  malicious  until  the  contrary  is  shown ;  (4  Bl.  Com.,  p.  201) ; 
80  that  any  homicide  will,  in  legal  contemplation,  amount  to  murder,  unless 
where  justified  by  the  command  or  permission  of  the  law, — excused  on 
the  ground  of  accident,  or  because  done  in  self-preservation, — or  alleviated 
into  manslaughter  by  concomitant  circumstances;  (4  Bl.  Com.,  p.  201)  ; 
and  where  the  question  arises  whether  a  homicide  was  committed  wilfully 
and  maliciously,  or  under  circumstances  justifying,  excusing,  or  alleviating 
it,  the  solution  of  the  question, — are  the  facts  alleged  by  way  of  justifica- 
tion, excuse,  or  alleviation,  true  ? — is  the  proper  and  only  province  of  the 
jury.  But  whether — the  truth  of  the  facts  being  assumed — such  homicide 
be  justified,  excused,  or  alleviated,  must  be  submitted  to  the  judgment 
of  the  Court; — in  cases  of  doubt  and  difficulty,  the  jury  having  a 
right  to  state  facts  and  circumstances  in  a  special  verdict,  and,  where 
the  law  is  clear,  being  directed  by  the  Judge  in  regard  to  it, — mattera 

w  3 
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of  fiust  being  itill  left  to  their  determination.    (Arch.  Cr.  PI.,  12th  ed., 
p.  145). 

Precisely  in  accordance  with  the  terms  in  which  the  above  important 
lefl^l  presumption  respecting  homicide  has  been  stated,  is  the  summing  np 
of  Tindal,  C.  J.,  in  R.  v.  Oreenacrey  (8  Car.  &  P.,  35,  42),  in  the  course 
whereof  he  remarks  that  *^  where  it  appears  that  one  person's  death  has 
been  occasioned  by  the  hand  of  another,  it  behoves  that  other  to  show 
from  evidence,  or  by  inference  from  the  circumstances  of  the  case,  that  the 
offence  is  of  a  mitigated  character,  and  does  not  amount  to  the  crime  of 
murder."  And  in  R,  v.  Kelly^  (2  Car.  &  K.,  814),  Rolfe,  B.,  observes 
that  ^^  prtmd  factej  when  any  man  takes  away  the  life  of  another,  the  law 
presumes  that  he  did  it  of  malice  aforethought,  unless  there  be  evidence 
to  show  the  contrary ; "  t.  e.,  to  reduce  the  killing  to  manslaughter,  or  to 
one  or  other  of  the  inferior  species  of  homicide.  {Per  Park,  J.,  R.  y« 
J^Hsher), 

Various  states  of  facts  might  readily  be  suggested  which  would  suffice 
thus  to  mitigate  the  character  of  homicide.  It  will,  in  the  first  instance, 
be  advisable,  however,  to  observe  that  the  essential  distinctions  between 
culpable  homicide  and  such  as  is  justifiable  or  excusable,  as  also  between 
the  two  degrees  of  culpable  homicide,  will  be  found  necessarily  to  depend 
upon  the  following  considerations,  viz.,  the  mind  and  intention  of  the 
party  in  doing  the  act  which  caused  death, — the  particular  occasion  of  the 
acf,  and  circumstances  attending  it,— collateral  grounds  of  legal  policy. 
(Cr.  L.  Com.,  4th  Rep.,  p.  19). 

Homicide  on  Provocation^ — A  case  frequently  occurring  in  practice, 
which  raises  difficulty  in  distmguishing  between  the  legal  degrees  of  guilt 
attaching  to  homicide,  is,  where  some  degree  of  provocation  having  been 
offered,  the  question  is,  whether  the  homicide  shall  be  accounted  murder, 
or  shall  be  regarded  as  extenuated  by  provocation  given,  and  as  amounting 
to  manslaughter  only.  The  law,  indeed,  whilst  making  allowance  for  the 
infirmity  of  man's  temper,  ordains  that  a  ferocious  excess  of  violence,  far 
beyond  what  the  particular  provocation  called  for,  and  which,  therefore, 
cannot  be  attributed  to  mere  heat  and  passion  so  momentarily  excited, 
shall  not  be  held  justifiable,  but  shall  be  accounted  murder ;  it  does  not, 
however,  attempt  to  define,  generally,  in  what  circumstances  such  exceaa 
^ihall  be  deemed  to  consist,  or  to  lay  down  any  precise  test  by  which  the 
existence  of  malice  aforethought,  which  we  have  seen  to  be  an  essential 
ingredient  in  the  crime  of  murder,  may,  in  any  conceivable  case,  be 
affirmed  or  negatived.  If,  upon  a  slight  blow  given,  the  party  struck 
returned  a  moderate  blow  not  likely  to  prove  fatal,  and  death  ensued,  these 
facts  would  clearly  not  justify  a  conviction  for  murder.  If,  in  a  similar 
case,  the  offended  party  were  for  a  great  length  of  time  to  continue  his 
blows,  and  not  to  desist  until  he  had  ascertained  that  life  was  extinguished, 
it  might  thence  easily  be  inferred  that  the  death  resulted,  not  from  any 
Hudden  heat  and  passion,  caused  by  the  original  provocation,  but  that  the 
excess  was  attributable  only  to  a  deliberate  intention  to  kill.  (Cr.  L.  Hem., 
4th  Rep.,  p.  25).  Nevertheless,  between  the  two  extremes  here  put,  inter 
mediate  ca^es  may  arise,  in  which  the  determination  of  perplexing  ques* 
tions  of  fact  may,  subject  to  judicial  comments  and  advice,  be  caat  npon 
the  jury. 
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Struggles  m  dtn^er].-^ Again,  all  straggles  in  anger^  whetber  bj  fight- 
ing, wrestling,  or  otherwise,  are  unlawM ;  (J?,  v.  Gcamiff^  9  Car.  &  P., 
359) ;  so  that  if  death  result  to  one  of  the  parties  engaged  in  such  con- 
teiit,  the  individual  causing  it  will  be  guilty,  certainly,  of  manslaughter, 
and  perhaps  even  of  murder.  *^  When,''  observes  fiayley,  J.,  (JEL  ▼« 
Whiteleg^  1  Lew.  C.  C,  175,  176),  ^*  persons  fight  on  fair  terms,  and 
merely  with  fists,  where  life  is  not  likely  to  be  at  hazard,  and  the 
blows  passing  between  them  are  not  likely  to  occasion  death,  if  death 
ensues,  it  is  manslaughter ;  and  if  persons  meet  originally  on  fair  terms, 
and,  after  an  interval,  blows  having  been  given,  a  party  draws,  in  the  heat 
of  blood,  a  deadly  instrument  and  inflicts  a  deadly  injury,  it  is  man- 
slaughter  only.  But  if  a  party  enters  a  contest,  dangerously  armed,  and 
fights  under  an  unfair  advantage,  though  mutual  blows  pass,  it  is  not 
manslaughter,  but  murder.'' 

Homicide  coupled  with  a  Felonious  Intention], — ^There  is  one  peculiar 
rule  of  our  law  with  regard  to  homicide,  which  requires  to  be  noticed| 
whereby  a  felonious  purpose,  though  it  be  wholly  unconnected  with  any 
design  to  occasion  death,  is  made,  in  conjunction  with  an  accidental  killing, 
to  constitute  the  crime  of  wilful  murder. 

Thus,  if  an  individual  shooting  at  a  fowl,  with  an  intention  to  steal  it, 
which  intention  must  be  collected  from  the  attendant  circumstances,  by 
pure  accident  kill  a  person,  not  even  known  by  him  to  be  near,  the  felo* 
nious  intent  in  shooting  at  the  fowl,  when  coupled  with  the  fact  of  a  man 
being  killed,  renders  the  individual  committing  this  act  legally  guilty  of 
the  crime  of  murder ;  (Post.  D.  H.,  258) ;  though,  if  the  shooting  were 
done  wantonly  and  without  any  felonious  intent,  the  act  done  would 
thereby  amount  to  manslaughter.  (Post.  Disc.  Hom.,  p.  259). 

Homicide  caused  by  Undue  Correction'], — Even  where  the  act  upon  which 
death  ensues  is  lawful  or  innocent,  it  must  be  done  in  a  proper  manner  and 
with  due  caution  to  prevent  mischief,  in  order  that  the  individual  thus 
causing  the  death  of  another  may  be  held  excused.  Thus,  parents, 
masters,  and  others,  having  authority  in  foro  domestico,  may  give  reason- 
able correction  to  those  under  their  care,  and  if  death  thence  result,  with- 
out their  fault,  it  will  be  regarded  as  accidental.  But  if  the  chastisement 
inflicted  exceed  the  bounds  of  due  moderation,  either  in  degree  or  in 
respect  of  the  instrument  used,  the  homicide  thus  committed  will  be 
murder  or  manslaughter,  according  to  the  circumstances  of  the  case.  If  a 
schoolmaster  correct  his  scholar  with  a  cudgel,  or  other  thing  not  likely  to 
kill,  though  improper  for  the  purpose  of  correction,  he  will,  if  death  ensue, 
be  amenable  to  a  charge  of  manslau'ghter :  if  with  a  dangerous  weapon, 
likely  to  kill  or  maim,  due  regard  being  had  to  the  age  and  strength  of 
either  party,  he  may  be  answerable  for  murder ;  {Per  Holt,  C.  J.,  R,  v, 
Keite,  1  Ld.  Raym.,  144) ;  for  the  using  of  a  weapon  from  which  death  is 
likely  to  ensue  imports  a  mischievous  disposition,  and  the  law  accordingly 
implies  that  a  degree  of  malice  attended  the  act,  which,  if  death  result 
from  it,  will  be  murder.  ( Per  Nares,  J.,  R.  v,  WiggSj  1  Leach  C.  C, 
378,  n.) 

Homicide  through  negligence]. —  Further,  it  is  obvious  that  a  person 
^*  may  be  culpable  either  in  the  doing  of  an  act  rashly,  without  knowing 
iu  nature  or  probable  consequences,  or  in  the  careless  and  incautioua 


312  THE    AUSTRALIAN    MAGISTRATE. 

manner  of  doing  it.  In  the  former  predicament  are  all  cases  whers  a 
person  unacquainted  with  the  effect  of  a  powerful  medicine  or  drug,  admi- 
nisters it  to  another ;  or  where  a  person  rashly  and  improvidently  presents 
a  gun  at  another  and  draws  the  trigger,  not  supposing  it  to  be  loaded,  when 
it  is  in  truth  loaded,  and  death  results."  (Cr.  L.  Com.,  7th  Rep,,  p.  26), 

So,  where  it  is  the  plain  and  ordinary  duty  of  the  prisoner  to  have 
caused  something  to  be  done,  and  that  he,  using  ordinary  diligence,  would 
have  had  it  done,  and  that,  by  the  omission,  the  death  of  the  deceased 
occurred,  the  prisoner  is  guilty  of  manslaughter ;  and  if  a  person's  death 
be  occasioned  by  the  neglect  of  several,  they  are  all  guilty  of  man- 
slaughter. (Per  Maule,  J.,  in  R,  v.  HaineSj  2  C,  &  K.,  371).  So  also, 
where  a  well  is  left  uncovered  in  an  exposed  place,  and  a  child  falls  into 
the  same  and  is  drowned ; — where  very  young  children  are  left  unprotected 
in  the  vicinity  of  a  fire,  and  are  burnt  to  death  during  the  parents'  absence ; 
n — where  a  trap-door  is  left  unfastened,  and  the  traveller,  who  has  no  means 
of  ascertaining  his  danger,  and  avoiding  it,  falls  through  the  opening  and 
is  killed, — are  ail  cases  where  it  is  the  duty  of  the  Coroner  or  the  Magis* 
trate  to  commit  the  person  through  whose  negligence  such  accidents  occur, 
to  take  his  trial. 

And,  as  a  general  rule  deducible  from  decided  cases,  it  may  be  laid 
down,  that  where  death  is  caused  by  negligence,  without  malice,  the  per- 
son guilty  of  such  negligence  will  be  indictable  for  manslaughter.  (A,  v. 
SwindaUy  2  Car.  &  K.,  230).  If,  indeed,  a  workman  employed  in  the 
repair  of  a  building,  throws  stones  or  rubbish  from  the  house-top,  and 
thereby  kills  an  individual  passing  underneath,  this  act  will,  in  the  eye  of 
the  law,  amount  to  murder,  manslaughter,  or  excusable  homicide,  accord- 
ing to  the  degree  of  precaution  taken,  and  the  necessity  for  taking  it.  If 
the  act  were  done  without  any  kind  of  warning  in  a  public  street,  at  a 
time  when  persons  were  usually  passing,  this  might  be  esteemed  murder; 
— ^if  at  a  time  when  persons  were  not  likely  to  be  passing,  it  would  be  man- 
slaughter ; — if  done  in  a  retired  spot,  where  no  persons  were  in  the  habit 
of  passing,  it  would  be  homicide  by  misadventure.  (See  Arch.  Cr.  PL, 
12th  ed.,  p.  508,  and  the  authorities  there  cited).  So,  if  a  person  riding 
through  a  street  slowly,  and  using  reasonable  caution  to  prevent  mischief^ 
rides  over  and  kills  a  child  which  is  heedlessly  crossing  the  road,  the 
result  is  purely  accidental ;  but  if  he  had  used  such  speed  as,  under  the 
circumstances,  was  not  unlikely  to  occasion  accident,  the  want  of  caution 
might  render  him  amenable  to  a  charge  of  manslaughter ;  and  were  he  to 
ride  into  the  midst  of  a  crowd  at  so  furious  a  rate  as  that  loss  of  life  was 
likely  thence  to  ensue,  and  did  ensue,  he  might,  by  his  wilful  endangering 
of  life,  be  guilty  of  the  crime  of  murder.  (Cr.  L.  Com.,  7th  Rep.,  p.  26). 

Homicide  caused  hy  Negligence  of  Medical  Practitioner]. — With  refe- 
rence also  to  negligent  treatment  by  medical  practitioners,  it  has  been 
observed  [per  Maule,  J.,  R,  v.  Whitehead^  3  Car.  &  K.,  202,  204),  that 
if  a  medical  or  any  other  man  cause  the  death  of  another  intentionally, 
that,  of  course,  will  be  murder ;  but  where  a  person,  not  intending  to  kill 
a  man,  by  his  gross  negligence,  unskilful ness,  and  ignorance,  causes  death, 
he  is  guilty  of  culpable  homicide.  If,  therefore,  an  operation  which  re- 
sults in  the  death  of  the  patient  be  performed  by  one,  whether  duly  qua- 
lified or  not  to  act  as  a  surgeon,  the  questions  for  the  jury  will  be,  first. 
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whether  the  deceased  died  from  the  effects  of  the  operation  performed  on 
him  by  the  accased ;  secondly,  whether  the  treatment  pursued  by  the  pri- 
soner towards  the  deceased  was  marked  by  negligence,  nuskilfulness,  and 
ignorance. 

Homicide  caused  hy  Negligence  of  Trustees  of  Road,  dhc,'] — But,  although 
the  neglect  of  a  personal  duty,  when  death  ensues  as  the  consequence  of 
such  neglect,  renders  the  guilty  party  liable  to  an  indictment  for  man- 
slaughter, this  proposition  holds  true  only  where  the  neglect  is  personal, 
and  the  death  was  the  immediate  result  of  that  personal  neglect.  Trus- 
tees, therefore,  appointed  to  repair  roads  under  a  local  Act,  are  not  charge- 
able with  manslaughter  if  a  person  using  one  of  such  roads  is  accidentally 
killed  in  consequence  of  the  road  being  out  of  repair  through  neglect  of 
the  trustees  to  contract  for  its  due  reparation.  {R.  v.  Pocockj  17  Q.  B., 
34).  "  In  all  the  cases,'*  remarks  Erie,  J.,  (Id.,  39J,  "  in  which  a  party 
has  been  indicted  for  manslaughter,  in  causing  death  by  his  omission  to 
perform  a  particular  duty,  I  think  the  neglect  of  duty  was  immediately 
connected  with  the  death,  as  in  the  case  of  careless  driving  on  a  railway, 
or  of  not  supplying  an  infant  with  food.  The  present  case  does  not  fall 
within  this  class.'' 

Homicide  in  resisting  Officers  o/ Jiwtecc].— Let  us  now  turn  for  a  moment 
to  the  consideration  of  another  class  of  cases,  viz.,  where  homicide  occurs 
in  the  course  of  resistance  offered  to  the  enforcement  of  public  justice. 
Policy,  or  rather  necessity,  obviously  requires  that  every  minister  of  jus- 
tice should  be  protected,  not  only  in  executing  any  express  sentence  of  the 
law,  but  also  in  doing  every  act  which  the  law  obliges  him  to  do  in  the 
administration  and  advancement  of  justice.  This  principle,  which  is  es- 
seatial  to  the  existence  of  the  law  as  an  imperative  rule  of  conduct,  extends 
also  to  the  protection  of  all  who  either  lawfully  assist  ministers  of  justice 
in  executing  their  duties,  or  who,  being  mere  private  persons,  legally  ex- 
ecute such  powers  as  the  law  casts  upon  them  for  the  advancement  of 
justice  and  the  proven tbn  of  wrong.  See  Cr.  L.  Com.,  (4th  Rep.,  p.  21). 
Hence,  where  persons  having  authority  to  arrest  or  imprison,  and  using 
the  proper  means  for  that  purpose,  are  resisted  in  so  doing,  and  the  party 
making  resistance  is  killed  in  the  struggle,  this  homicide  is  justifiable. 
On  the  other  hand,  if  the  party  having  authority  to  arrest  or  imprison, 
and  using  the  proper  means  for  that  purpose,  happens  to  be  killed,  all  who 
take  part  in  such  resistance  will  be  guilty  of  murder.  (Fost.  Disc.  Hom., 
p.  270). 

Where  a  defendant  in  a  civil  suit,  being  apprehensive  of  an  arrest,  flies 
from  the  officer  of  justice,  who,  in  pursuing,  kills  him,  this  homicide  may 
amount  to  murder  or  manslaughter  according  to  circumstances  ;  for,  if  the 
officer,  in  the  heat  of  pursuit,  and  merely  in  order  to  overtake  the  defen- 
dant, should  strike  him  with  a  stick  or  other  weapon  not  likely  to  kill, 
and  death  should  thence  result,  this  will  at  most  be  manslaughter,  and 
may  amount  only  to  accidental  homicide ;  whereas,  if  a  deadly  weapon 
had  been  used,  it  would  have  been  murder.  /7ii.,  p.  271). 

The  remark  just  made  seems,  indeed,  to  nold  equally  true  whether  the 
flight  took  place  through  fear  of  arrest  in  a  purely  civil  proceeding,  or  on 
a  warrant  for  a  breach  of  the  peace,  or  any  other  misdemeanor.  Where, 
however,  a  felony  having  been  committed,  the  felon  flies  from  justice,  it  is 
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ibe  doty  of  every  individual  present  to  use  his  best  endeayoor  to  preveoi 
bis  escape ;  and  if,  in  the  pursuit,  the  party  flying  is  killed  when  he  eannot 
be  otherwise  overtaken,  this  will  be  deemed  justifiable  homicide ;  for  the 
pursuit  was  not  barely  warrantable,  but  required  by  the  law, — ^ife  beings 
moreover,  the  duty  of  an  offsnder  quietly  to  yield  himself  up  to  pubOe 
justice.     See  R.  v.  Dadson^  (2  Den.  C.  C.,  35). 

It  may  readily  be  inferred  from  what  has  been  above  said,  that  on  a 
charge  of  homicide  in  resisting  a  lawful  arrest,  the  guilt  of  the  offender 
may  depend  entirely  on  nice  and  difficult  questions  belonging  to  the  civil 
branch  of  the  law,  such  as  the  technical  regularity  of  civil  process,  or 
the  precise  duty  of  a  minister  of  justice  in  its  execution.  In  any  case  of 
the  kind  alluded  tO;  three  points  will  be  found  to  deserve  especial  notice, 
viz.,— the  legality  of  the  deceaiied's  authority,  fR  v.  Thompson^  1  Mood. 
C.  C,  80), — the  legality  of  the  manner  in  which  he  executed  it,  (22  v.  Cookf 
Cro.  Car.,  537), — and  the  defendant's  knowledge  of  that  authority.  If  an 
oilicer  of  justice  be  killed  in  attempting  to  execute  a  writ  or  warrant  in- 
valid on  the  face  of  it,  (/2  v.  Hood,  1  Mood.  C.  C,  281),  or  against  m 
wrong  pernon,  or  out  of  the  district  in  which  alone  it  could  Iq^ly  be 
executed;— or  if  a  private  person  interfere  and  act  in  a  case  where  he  has 
no  authority  by  law  to  do  so,  (R.  v.  Phelps,  Car.  &  M.,  1 80) ;— or  if  the 
defendant  had  no  knowledge  of  the  officer's  character  or  basiness,  (see  R. 
v.  Woolmer,  1  Mood.  C.  C,  334),  or  of  the  intention  with  which  a  private 
person  interferes, — and  the  officer  or  private  person  be^resisted  and  killed, 
the  killing  will  be  manslaughter  only.  A  gamekeeper,  appointed  by  a 
person  having  only  a  permission  to  shoot,  and  therefore  not  being,  in  law, 
authorized  to  apprehend  the  deceased,  trying  to  take  a  gun  from  a  poacher, 
and  in  the  scuffle  causing  a  loaded  gun  to  go  off,  which  killed  the  poacher, 
was,  in  a  recent  case,  (1859),  (^R.  v.  Weslei/,  1  Fost.  &  F.,  528),  held 
guilty  of  manslaughter; — the  struggle  being  considered  as  one  continuous 
illegal  act  on  the  part  of  the  prisoner,  and  death  as  resulting  from  that 
act.  (Arch.  Cr.  PI.,  12th.  ed.,  p.  510.  In  pp.  511 — 516  of  that  standard 
Treatise,  the  particular  branch  of  the  Law  of  Homicide  above  adverted  to 
is  fully  considered). 

In  R,  V.  Serva,  (1  Den.  C.  C,  104),  a  question  somewhat  analogous  to 
the  above  was  learnedly  discussed,  viz.,  as  to  the  legality  of  the  capture 
by  a  British  man-of-war  of  a  vessel  alleged  to  be  a  slaver,  and  the  law- 
fulness or  otherwiHC  of  homicide  committed  by  her  crew  in  attempting  to 
ri'.gain  possession  of  her  after  capture  from  the  officer  and  men  placed  in 
charge  of  her  by  the  Queen's  ship.  The  accused,  however,  in  this  case 
were  eventually  acquitted,  on  the  ground  of  a  want  of  jurisdiction  in  our 
Courts  to  try  the  offence  charged. 

Homicide,  where  jttstijiable'], — Homicide,  then,  may  be  of  various  kinds 
and  degrees  :  it  may  be  justifiable,  as  where  a  Sheriff  executes  a  criminal 
in  strict  conformity  with  his  sentence ;  or  where,  as  above  mentioned,  an 
inferior  officer  of  justice  kills  a  person  who  forcibly  and  illegally  resists 
capture,  or  who  attempts  the  rescue  of  a  prisoner ;  or  where  the  death  of  an 
individual  attempting  to  commit  some  atrocious  crime  is  caused  by  the 
individual  whose  person  or  property  is  threatened  by  his  violence.  Where, 
indeed,  a  felony  is  attempted  on  the  person,  as  robbery  or  murder,  the  party 
assaulted  may  repel  force  by  force.    See  R.  v.  Huntley,  (3  Car.  &  K.,  142). 
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A  woman  in  defence  of  her  chastity  may  lawfully  kill  aa  asBsilant  and  if 

an  attempt  be  made  to  commit  arson  or  burglary,  the  owner  of  the  dwelling- 
hottse  or  any  member  of  his  family,  or  even  a  lodger,  may,  in  preventing 
the  mischief  contemplated,  lawfully  kill  the  assailant.  A  mere  trespasser, 
however,  on  the  land  oi  another,  although  actuated  by  a  felonious  inten- 
tion, could  not  legally  be  shot  at.  (R,  v.  Scully,  1  Car.  &  P.,  319).  And 
if  H.,  finding  a  trespasser  upon  his  land,  beats  and  thus  chances  to  kill  him, 
he  is  guilty  of  manslaughter ;— or,  if  there  be  added  to  the  above  state  of 
facts,  circumstances  evidencing  malice,  of  murder.  (Fost.  Disc.  Horn.,  p« 
291). 

Homicide,  where  excttsable']. — Homicide  may  also  be  ezcasable,  aa 
where  it  occurs  by  misadventure,  t.  «.,  where  **  a  man  doing  a  lawful  Mt 
without  any  intention  of  hurt,  unfortunately  kills  another;"  (4  Bl.  Com., 
p.  182) ;  as  if  he  were  shooting  at  a  mark  in  a  place  adapted  for  that  pas* 
time,  and  under  circumstances  which  rendered  it  permissible. 

So,  homicide  may  by  ignorantia  facti  be  rendered  excusable;  as  where 
a  man,  intending  to  kill  a  thief  or  housebreaker,  being  in  his  house,  by 
mistake  kills  one  of  his  own  family.  (4  Bl.  Com.,  p.  27).  And  if  a  man 
receiving  a  drug  from  an  apothecary  or  chemist,  without  any  reason  to  sup- 
pose it  to  be  other  than  a  salutary  medicine,  were  to  administer  it,  being 
in  truth  a  deadly  poison,  his  utter  ignorance  of  the  fact  would  excuse  him. 
(Cr.  L.  Com.,  7th  Rep.,  p.  26). 

Again,  there  are  cases  also  in  which  a  man  may  be  excused,  who,  to 
protect  himself  in  the  course  of  a  sudden  broil  or  quarrel,  kills  hi«  assail- 
ant ; — homicide,  when  excusable  under  such  circumstances,  being,  however, 
with  difficulty  distinguishable  from  manslaughter.  He  who,  in  the  case  of 
a  homicide  by  his  hand,  happening  in  the  course  of  a  mutual  conflict 
wherein  he  was  engaged,  would  excuse  himself  upon  the  ground  of  self- 
defence,  "  must  show  that,  before  a  mortal  stroke  given,  he  had  declined 
any  further  combat,  and  retreated  as  far  as  he  could  with  safety,  and  also 
that  he  killed  his  adversary  through  mere  necessity  and  to  avoid  immediate 
death."  Should  the  accused  party  fail  in  these  particulars,  he  will  incur 
the  penalties  of  felonious  homicide.  (Fost.  Disc  Hom.,  p.  277).  A.,  of 
malice  prepense,  discharges  a  pistol  at  B.,  and  then  runs  away  ;  B.  pursues 
him,  whereupon  A.  turns  back,  and  in  his  own  defence  kills  B., — this  is 
murder.  C,  being  assaulted  by  D.,  returns  the  blow,  and  a  fight  ensues ; 
C  ,  before  a  mortal  wound  given,  declines  any  further  conflict,  and  retreats 
as  far  as  he  can  with  safety,  and  then  in  his  own  defence  kills  D.  ThiB 
homicide  is  excusable,  as  being  done  in  self-defence.  (/2.  v.  Nailor,  Fost. 
Disc.  Hom.,  p.  278). 

The  Statute  9  G.  IV.,  c.  31,  s.  10,  provides  that  "  no  punishment  er 
forfeiture  shall  be  incurred  by  any  peraon  who  shall  kill  auother  by  mis- 
fortune or  in  his  own  defence,  or  in  any  other  manner  without  felony." 

Lastly,  in  connection  with  the  offence  of  felonious  homicide,  and  more 
particularly  in  regard  to  the  jurisdiction  of  the  Court,  and  to  the  functions 
of  the  jury  on  a  trial  for  homicide,  the  following  observations  suggest 
themselves : — 

1.  Proof  of  the  Corpta  Delicti]. — It  is  a  precautionary  rule,  recog- 
nized on  trials  for  felonious  homicide,  that  proof  be  required  of  the  finding 
of  the  body  of  deceased ;  for  tutius  gemper  est  errare  m  acquietando  qudm 
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in  puniendo—exparte  miaericordicB  qud.m  ex  parte  justiUa,  (2  Hale,  P.  C^ 
p.  290). 

This  rule,  however,  is  not  altogether  inflexible,  as  where  the  direct 
evidence  brought  before  the  jury  is  sufficiently  strong  to  satisfy  them 
that  murder  has  really  been  committed.  (R,  v.  Hindmarsh^  2  Leach, 
C.  C,  669). 

2.  Death  must  have  occurred  within  a  year  and  a  day\ — It  is  also  a 
rule,  that  no  person  shall  be  adjudged  by  any  act  whatever  to  have  killed 
another,  if  that  other  does  not  die  within  a  year  and  a  day  after  the  stroke 
received  or  cause  of  death  administered,  (1  Russ.  Cr.,  3rd  ed.,  p.  505),  t.^., 
within  a  year  exclusive  of  the  day  on  which  the  mortal  blow  was  given, 
or  the  cause  of  death,  if  poison  were  used,  was  administered.  (Cr.  L.  Com^ 
7th  Rep.,  p.  27). 

3.  On  Indictment  for  Murder^  Jury  may  convict  of  Manslaughter^ — 
3.  Upon  an  indictment  for  murder,  the  accused  party  may  be  acquitted  of 
the  murder,  and  yet  found  guilty  of  manslaughter,  the  homicide  being  the 
main  fact  in  issue,  and  the  existence  of  malice  prepense  in  the  mind  of  the 
accused  being  a  circumstance  in  aggravation  only.  See,  per  V.  Williams, 
J.,  R.  V.  Bird^  (2  Den.  C.  C,  116).  On  such  an  indictment  the  jury  can- 
not, however,  convict  of  an  assault.  (16  Vic,  No.  18,  s.  10). 

4.  Accessory  before  thefact^  how  punishable'], — Further,  it  is  a  principle 
in  law,  that  "  he  who  procureth  a  felony  to  be  done  is  a  felon.  If  present, 
he  is  a  principal ;  if  absent,  an  accessory  before  the  fact.*'  (Foster,  p.  125). 
Such  an  accessory  was  the  Earl  of  Somerset  to  the  murder  of  Sir  Thomas 
Overbury.  (2^ How,  St.  Tr.,  965).  To  a  misdemeanor  there  are  no  acces- 
sories.   See  R.  V.  Clayton,  (1  Car.  &  K.,  128).     See  "  Accessories,"  p.  2. 

As  to  murder,  &c.,  where  the  death  happens  on  the  sea  or  in  the 
Colony,  see  "  Admiralty,"  ante^  p.  4,  and  12  &  13  Vic,  c  96. 

F.  at  Com,  Law.    Bail  disc, — (1)  Murder, 

[Described  by  Sir  Edward  Coke,  as  "  when  a  person  of  sound  memory 
and  discretion  unlawfully  killeth  any  reasonable  creature  in  being,  and 
under  the  king's  peace,  with  malice  aforethought,  either  express  or 
implied"]. 

P.  Death.  (9  G.  IV.,  c  31,  s.  3). 

F.  at  Com.  Law.    Bail  disc. — (2)  Accessory  after  the  fact. 

P.  Tr.  life,  or  impr.  not  exc  4  yrs.,  h.  I. ;  (9  G.  IV.,  c  31,  s.  3)  ;  or  fif 
male)  h.  1.  on  roads  15 — 7  yrs. ;  (if female),  impr.  7 — 3  yrs.,  h.  1.  and  s.c 

MUTINY  (INCITING  TO). 
(See  37  G.  III.,  c  70). 

NATIVE-DOG  ACT. 
(See  16  Vic,  No.  44). 

NATURALIZATION  OF  ALIENS. 

By  17  Vic,  No.  8,  The  following  oath  is  required  to  be  taken  by 
Aliens  t'^  whom  any  of  the  rights  and  capacities  of  a  natural-bom  British 
subject  within  this  Colony  shall  be  granted  : — 


NAVAL  SERVICE. NEWSPAPERS.— NUISANCES.— OATHS.         817 

"  I,  A.  B.,  Jo  sincerely  promise  and  swear  that  I  will  be  faithful  and 
bear  true  allegiance  to  Her  Majesty  Queen  Victoria,  as  lawful  Sovereign 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  of  this  Colony 
of  New  South  Wales,  dependent  on  and  belonging  to  the  said  United 
Kingdom  ;  and  that  I  will  defend  her  to  the  utmost  of  my  power  against 
all  traitorous  conspiracies  and  attempts  whatever  which  shall  be  made 
against  her  Person,  Crown,  and  Dignity  ;  and  that  I  will  do  my  utmost 
endeavour  to  make  known  to  Her  Majesty,  her  Heirs,  and  Successors,  all 
treasons  and  traitorous  conspiracies  and  attempts  which  I  shall  know  to 
be  against  Her  or  any  of  them.     So  help  me  God. 

*'  Taken  and  subscribed  the  day  of  186      , 

"  Before  ." 

By  s.  3,  Such  oath  shall  and  may  be  administered  and  taken  either  by 
and  before  one  of  the  Judges  of  the  Supreme  Court,  or  by  and  before 
any  Police  Magistrate,  or  any  Bench  of  Magistrates  assembled  in  Petty 
Sessions,  or  by  or  before  any  person  to  whom  one  of  the  Judges  of  the 
said  Supreme  Court  shall  have  deputed  authority  to  administer  such  oath, 
(as  the  said  Judges  are  respectively  hereby  empowered  to  do) ;  and  there- 
apon  the  Judge,  Police  Magistrate,  Bench  of  Magistrates,  or  deputed 
person,  before  whom  such  oath  shall  have  been  so  taken,  shall  sign  and 
deliver  to  the  party  taking  the  same,  a  Certificate  of  the  same  having 
been  so  taken  and  subscribed  by  him,  and  shall  forthwith  transmit  the 
said  oath  to  the  Prothonotary  of  the  Supreme  Court,  for  the  purpose  of 
being  kept  among  the  Records  of  the  said  Court. 

NAVAL  SERVICE  (COLONIAL). 
(See  19  Vic,  No.  22> 

NEWPAPERS. 

See  "Printer  (Licensed"). 

NUISANCES. 

See  *'  PoucE." 

M,  at  Com.  Law^  Bail  comp. — Obstructing  highway,  river,  bridge  ; 
non-repairing  same  ;  carrying  on  offensive  trade ;  keeping  a  fierce  dog  or 
a  bull  loose ;  and  numerous  others,  for  which  see  "  Disorderly  House," 
p.  79,  and  "  Gaming  Houses,"  p.  126. 

P.  Fine  or  impr.,  or  both ;  and  nuisance  to  be  abated  if  continuing. 
(Arch.  Cr.  PL,  715). 

OATHS, 

Justices*  Power  to  administer  Oaths']. — There  does  not  appear,  upon  an 
examination  of  legal  authorities,  to  have  been  any  general  power  by  statute 
in  a  Justice  of  the  Peace  to  administer  an  oath,  or  take  an  affidavit,  before 
the  passing  9  Vic.,  No.  9  ;  although  it  was  considered  that,  in  all  cases 
where  a  Magistrate  has  power  to  hear  evidence,  he  has  incidentally  a 
power  to  administer  an  oath  to  the  party  who  gives  it.     (5  B.  J.,  250). 
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That  Statute  (s.  7)  prohibitR  Justices  from  administering  oaths  touching 
matters  whereof  they  have  no  jurisdiction  by  statute,  except  in  caaea 
therein  provided  for. 

The  Justices,  however,  have  a  general  power  to  administer  an  oath  to 
witnertses  in  summary  proceedings,  and  on  charges  of  indictable  offeocea. 
See  11  &  12  Vic.,  c.  42,  ss.  3,  8,  11,  16,  &  17,  and  Id.,  c  43,  rs.  2,  7, 
15,  &  16. 

Power  to  administer  Oath  implied  from  power  to  hear  and  determine,'] 
-—  By  the  Acts  Shortening  Act,  16  Vic,  No,  1,  s.  12,  Whenever  any 
Court,  Judge,  Justice,  Officer,  Commissioner,  Arbitrator,  or  other  person 
.  shall  be  authorized  by  law,  or  by  consent  of  parties,  to  hear  and  determine 
any  matter  or  thing,  such  Court,  Judge,  Justice,  Officer,  Commissioner, 
Arbitrator,  and  other  person  shall  have  authority  to  receive  and  examine 
evidence,  and  are  hereby  empowered  to  administer  an  oath  to,  or  take  an 
affirmation  from,  all  such  witnesses  as  are  legally  called  before  ihem  lea- 
pectively. 

Declaration  in  lieu  of  an  Oath']. — 9  Vic,  No.  9,  and  22  Vic,  No.  7, 
contain  the  following  provisions  relative  to  the  duties  of  Jubtices  of  the 
Peace : — 

Oath  Prohibited]. — Sect.  7  of  9  Vic,  No.  9,  recites  "  That  a  pracUoe 
has  prevailed  of  administering  and  receiving  oaths  and  affidavits  volun- 
tarily taken  and  made  in  matters^  not  the  subject  of  any  judicial  inqairy, 
nor  in  anywise  pending  or  at  inoue  before  the  Justice  of  the  Peace,  or 
other  person,  by  whom  such  oaths  or  affidavits  have  been  administered  or 
received ;  *'  and  that  ''  doubts  have  arisen  whether  or  not  such  proceeding 
is  illegal ;  *'  "for  the  more  effectual  suppression  of  such  practice  and  re- 
moving such  doubts,''  enacts  "  That  from  and  after  the  commencement  of 
this  Act,  it  shall  not  be  lawful  for  any  Justice  or  other  person  to  administer, 
or  cause  or  allow  to  be  received,  any  oath,  affidavit,  or  solemn  affirma- 
tion touching  any  matter  or  thing  whereof  such  Justice  or  other  person 
hath  not  jurisdiction  or  cognizance,  by  some  Statute,  Act,  or  Ordinance  in 
force  at  the  time  being." 

Exception  of  Foreign  Countries],  — "  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  extend  to  any  oath,  affidavit,  or 
solemn  affirmation  before  any  Justice,  in  any  matter  or  thing  touching 
the  preservation  of  the  peace,  or  the  prosecution,  trial,  or  punishment  of 
offences,  or  touching  any  inquiry  held  before  any  Justice  in  the  nature  of 
Coroners'  Inquests  respecting  sudden  deaths,  or  touching  any  proceedings 
before  the  Legislative  Council,  or  any  Committee  thereof;  nor  to  any 
oath,  solemn  affirmation,  or  affidavit  which  may  be  required  by  the  laws 
-of  ant/ foreign  or  other  country  out  of  New  South  Wales,  to  give  validity 
to  instruments  in  writing  designed  to  be  used  in  foreign  or  other  coun^e* 
respectively."  (S.  7). 

To  take  Declaration  of  Execution  of  Wills  or  Deeds]. — By  s.  8,  Any 
attesting  witness  to  the  execution  of  any  will  or  codicil,  deed,  or  instru- 
ment in  writing,  or  any  other  competent  person,  may  verify  and  prove  the 
signing,  sealing,  publication^  or  delivery  of  any  such  will,  &c,  by  sack 
declaration  in  writing. 

Declarations  in  Cases  not  specially  provided  for], — By  s.  9,  That, 
whereas  it  may  be  necessary  and  proper,  in  many  cases  not  herein  apeci- 
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fied,  to  require  confirmation  of  written  instmnients  or  allegations,  or 
proof  of  debts,  or  of  the  execution  of  deeds  or  other  matters,  it  is  enacted, 
that  any  Justice,  Notary  Public,  or  other  oflScer  now  by  law  authorized  to 
administer  an  oath,  may  take  and  receive  the  declaration  of  any  person 
voluntarily  making  the  same  before  him,  in  the  Form  of  the  Schedule  to 
this  Act  annexed. 

Form  of  Declaration], — By  s.  11,  In  all  cases  where  a  declaration  in 
lieu  of  an  oath  shall  have  been  substituted  by  this  Act,  or  by  virtue  of 
any  power  or  authority  hereby  given,  or  where  a  declaration  is  directed  or 
authorized  to  be  made  and  subscribed  under  the  authority  of  this  Act,  or 
of  any  power  hereby  given,  although  the  same  be  not  substituted  in  lieo 
of  an  oath  heretofore  legally  taken,  such  declaration  shall  be  in  the  form 
prescribed  in  the  Schedule,  unless  otherwise  directed  by  the  powers  hereby 
given. 

Schedule  referred  to  by  the  foregoing  Act, 

I,  A.  B.,  do  solemnly  and  sincerely  declare  that 
and  I  make  this  solemn  declaration,  conscientiously  believing  the  same  to  be 
true,  and  by  virtue  of  the  proTisions  of  an  Act  made  and  passed  In  the  ninth 
year  of  the  reign  of  Her  present  Majesty,  intituled,  **  An  Act  for  the  more 
effectual  abolition  of  Oaths  and  Affirmations  taken  and  made  in  various  depart" 
ments  of  the  Government  of  New  South  Wales ^  to  substitute  Declarations  in 
lieu  thereof  and  for  the  suppression  of  voluntary  and  extra-judicial  Oaths 
and  Affidavits, 

For  the  purpose  of  simplifying  oaths  of  qualification  for  office^  it  is  pro- 
vided by  20  Vic,  No.  9,  s.  1,  In  every  case  where  but  for  this  Act  it  would 
be  necessary  for  any  person  to  take  the  Oaths  of  Allegiance,  Supremacy, 
and  Abjuration,  or  any  of  them,  or  the  oath  prescribed  by  the  Roman 
Catholic  Relief  Act,  or  to  make  the  declaration  prescribed  by  9  G.  IV., 
c.  17,  it  shall  be  sufficient  for  such  person  to  take,  in  lieu  thereof,  the 
oath  set  forth  in  the  first  Schedule  to  this  Act :  anything  in  the  said  Acts, 
or  in  any  other  Statute,  Act,  or  Law,  notwithstanding. 

By  H.  2,  Where,  by  any  law  now  in  force,  the  said  oaths  may  be  taken 
before  the  Supreme  Court,  or  before  a  Judge,  or  are  required  to  be  taken 
in  open  Court,  the  oath  prescribed  by  this  Act  may  be  taken  and  sub- 
scribed at  any  hour  before  the  said  Court,  or  any  Judge  thereof,  or  before 
any  Circuit  Court  or  Court  of  Quarter  Sessions,  or  any  Justice  of  the 
Peace  authorized  by  writ  of  Dedimus  Potestatem  for  that  purpose. 

By  8.  3,  The  oath  of  office  to  be  hereafter  taken  by  Judges  and  Justices 
of  the  Peace  shall,  in  lieu  of  the  oath  heretofore  taken  by  them,  be  the 
oath  «et  forth  in  the  second  Schedule. 

By.  8.  5,  Every  person  who  now  is  or  hereafter  shall  be  by  law  entitled 
to  make  affirmation,  in  lieu  of  an  oath,  may  make  affirmation  in  the  Fonn 
by  this  Act  prescribed,  with  the  words  ^^  solemnly  and  sincerely  promise 
and  affirm"  instead  of  ^^  sincerely  promise  and  swearj"  in  the  1st  and 
2nd  Schedules. 

First  Schedule, 
(Oath  of  Allegiance). 

I,  A.  Bm  do  sincerely  promise  and  swear  that  I  will  be  &ithful  and  bear  true 
Allegiance  to  Her  Majesty  Queen  Victoria  as  Lawful  Sovereign  of  the 
United  Kingdom  of  Gkeat  Britain  and  Ireland,  and  of  this  Colony  of  New 
South  Wales,  belonging  tp  and  dependent  on  t)vB  said  United  Kingdom,  and 
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to  her  Successors  in  the  Soyereignty  of  the  said  United  Kingdom.    So  help 
me  God. 

Second  Schedule. 

I,  A.  B.,  do  sincerely  promise  and  swear  that,  as  a  Judge  of  the  Supreme  Coart 
of  New  South  Wales,  (or  at  the  case  may  be),  or  as  a  Justice  of  the  Peace 
for  the  Colony  of  New  South  Wales,  or  the  City  or  District  of 
in  the  Colony  of  New  South  Wales,  I  will,  at  all  times,  and  in  all  things,  do 
equal  justice  to  the  poor  and  the  rich,  and  discharge  the  duties  of  my  office 
according  to  the  laws  and  statutes  of  the  Realm  and  of  this  Colony,  to  the 
best  of  my  knowledge  and  ability,  without  fear,  fayour,  or  affection. 

F.  52  (?.  ///.,  c.  104,  s.  1.  Bail  disc— (I)  Oaths  (unlawful). — Ad- 
ministering, or  causing  to  be  administered,  any  oath  to  commit  any  treasoa 
or  murder,  or  any  felony  punishable  by  law  with  death 

P.  Tr.  life — 15  yrs.,  or  impr.  not  exc.  3  yrs.,  h.  1.  and  b.  c,  (1  Vic, 
c.  91,  8.  1),  or  h.  1.  on  roads  15 — 7  yrs. 

F,  Id.    Bail  disc. — (2)  Taking  same  without  being  compelled. 

P.  Tr.  for  life,  or  such  time  as  Court  shall  adjudge. 

F.  37  G.  III.j  c.  123,  s.  1.  Bail  disc. — (3)  Administering,  orcaasing 
to  be  administered,  or  present  at  the  administering  of,  any  oath  to  disturb 
the  public  peace,  or  to  engage  in  seditious  purposes,  &c.,  or  taking  same 
without  being  compelled. 

P.  Tr.  not  exc.  7  yrs.,  or  h.  1.  on  roads  5 — 3  yrs. 

M.  9  Vic,  No.  9,  s.  7.  Bail  comp.  —  Oaths  {voluntary). —  Justice  of 
the  Peace  or  other  person  administering  a  voluntary  oath,  (d) 

P.  Fine  or  impr.,  or  both. 

OBLITERATING  RECORDS. 

See  "  Larceny." 

OBSCENE  BOOKS. 
See  "Indecency,"  "Vagrant." 

OBTAINING  MONEY  UNDER  FALSE  PRETENCES. 

See  "  False  Pretences." 

OFFICE. 

M.  5  &  6  Ed.  VI.,  c  16 ;  49  G.  III.,  c  126,  «.  3 ;  6  G.  IV.,  c.  105, 
8, 10.    Bail  comp. — Buying  or  selling  of  office?,  or  soliciting  for  money, >&c 
P.  Fine  or  impr.,  or  both ;  and  see  E.  v.  Bowen,  1  B.  &  C,  585. 

PARKS  (PUBLIC). 

18  Vic,  No.  33]. — An  Act  for  the  Regulation  and  Protection  of  Parks 
and  other  places  of  Public  Recreation,  &c. 

S.  5  provides.  That  the  Trustees  appointed  under  this  Act  shall  make 
such  Rules  and  Regulations  for  the  protection  of  the  shrubs,  trees,  and 

(d)  A  Justice  had  sworn  witnesses  in  a  matter  of  complaint  before  the  Bishop 
of  Exeter  as  to  the  conduct  of  two  clergymen,  and  he  was  held  to  hare  broofi^ht 
himself  within  the  similar  Imperial  Enactment,  and  was  imprisoned  on  oonvictlon 
at  the  Exeter  Assizes.  (R,  r.  Nott,  Car.  &  M.,  288). 
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herbage  growing  on  such  lands,  and  for  regulating  the  use  and  enjoyment 
of  the  same,  and  for  the  removal  of  trespassers  thereon,  and  other  parties 
causing  annoyance,  &c.,  as  shall  seem  necessary  and  expedient ;  and,  for  the 
enforcement  of  any  such  rules  and  regulations,  to  impose  fines,  not  in  any 
case  to  exceed  the  sum  of  £10,  for  the  breaches  thereof  respectively :  to 
be  approved  of  by  the  Governor  and  Executive  Council,  and  posted  con- 
spicuously on  said  land,  and  published  in  Ghvemment  Oazette  for  at  least 
one  week  before  being  enforceid. 

The  aid  of  the  Police  may  be  called  in,  if  necessary,  to  remove  persons 
committing  a  breach  of  said  regulations,  or  causing  annoyance,  &c.  (S.  6.) 

All  fines  and  penalties  recovered  under  this  Act,  or  any  rule  or  regula- 
tion in  pursuance  thereof^  shall  be  paid  to  the  Trustees,  if  the  proceedings 
shall  have  been  taken  by  them,  and  if  taken  by  any  other  person,  then 
one-half  to  such  person,  and  one-half  to  the  Trustees.  (S.  7.).  All  fines 
and  penalties  may  be  recovered  before  any  Justice,  in  a  summary  way. 
(S.  8.) 

PAWNBROKERS  (LICENSED). 

5.  13  Flic.,  No.  37,  8,  J.  [One  Justice]. — (1)  Any  person  carrying  on 
the  trade  or  business  of  a  pawnbroker,  (e)  without  having  first  obtained 
a  license. 

P.  Fine  not  exc.  £20 :  to  be  recovered  either  by  distress,  (s.  19  of  11  & 
12  Vic,  c.  43),  or  according  to  5  W.  IV.,  No.  22.  See  "  Justices," 
No.  2,  p.  243. 

S.  Id.y  8.  5.  [Two  JtJi8tices\ — ^2)  Every  Clerk  of  Petty  Sessions  by 
which  the  license  is  granted,  neglecting  to  keep  an  alphabetical  record 
thereof,  (f) 

P.  Fine  not  exc.  £5 :  recoverable  as  offence  (1). 

8.  13  Fic,  No,  37,  8.  8.  [Two  Justices], — (3)  Any  licensed  pawn- 
broker failing  to  have  his  name  painted  at  length,  in  legible  characters,  at 
least  two  inches  deep,  with  the  words  '^  Licensed  Pawnbroker,"  constantly 
and  permanently  remaining,  and  plainly  to  be  seen  and  read,  over  the  door 
of  his  shop  made  use  of  for  carrying  on  such  business. 

P.  Fine  not  exc.  £10 :  recoverable  as  offence  (1). 

S.  Id,y  8,  9.  [Thvo  Justices], — (4)  Any  unlicensed  person  keeping  up 
any  sign,  writing,  painting,  or  other  mark  on  or  near  to  his  premises,  &c., 


(b)  By  B.  2,  Every  person  who  shall  carry  on  business.  Sec,,  in  or  by  advancing 
upon  interest,  or  for  or  in  expectation  of  profit,  gain,  or  reward,  any  sum  of  monev 
upon  security  (whether  collateral  or  otherwise)  of  any  articles,  &c.,  taken  by  snch 
person  by  way  of  pawn,  pledge,  or  security,  shall  be  deemed  a  pawnbroker  within 
this  Act.  Applicant  for  license  to  be  recommended  by  five  householders  residing 
in  the  district.  (  Vide  Schedule  A.  to  this  Act).  License  (in  form  in  Schedule  b!) 
to  be  in  force  for  one  year  from  date,  and  to  be  delivered  on  payment  by  applicant 
of  Ten  pounds.  (S.  3).  The  matter  of  all  applications  to  be  a  judicial  mquiry. 
(8.  4).    ( The  neeetaary  Forms  will  be  found  in  thi»  Volume^  post^  Fart  II.) 

(f)  Proof  of  License'}, — By  s.  6,  In  any  proceeding  before  any  Justice,  the  pro- 
duction of  the  alphabetical  record  kept  by  Olerk  of  Petty  Sessions,  as  required  by 
«.  5,  shall  be  primd  facie  evidence  of  the  personal  identity  of  the  party  named, 
and  of  his  being  licensed ;  and,  by  s.  7,  In  all  proceedings  for  carrying  on  a  pawn- 
broker's business  without  a  license,  any  person  shall  be  held  unlicensed  unless  he 
produce  his  license,  or  other  satisfactory  proof  of  his  being  licensed. 
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which  may  imply  that  such  premises,  &e.,  are  the  premises,  &c.,  of  a  li- 
•eased  pawnbroker. 

P.  Fine  not  exc.  £10 :  recorerable  as  offence  (1). 

N.B. — A  separate  license  to  he  taken  out  jor  each  hou$e^  shop^  and  other 
place.  (S.  10).  Partners  m  one  shop  only  require  one  license^  S^.  (S.  11). 
The  name  of  each  partner  must  he  put  up.  (2  C.  <fc  M.,  274).  An  agree^ 
mentfor  ft&cret  partnersh^  ia  illegal  and  void.  (3  M.  &  K.,  45). 

S,  Id.j  8.  12.  \^One  Justice]. — (5)  Any  licenced  person  refuaing  or 
neglecting  to  produce  bis  license,  on  demand  at  his  licensed  hoiute,  or  place 
frhere  such  license  is  exercised,  to  any  Justice,  or  constable  authcrLied  in 
writing  by  a  Justice  to  make  such  demand. 

P.  Fine  not  exc.  £10,  (unless  reasonable  excuse  be  given) ;  fine  rooo- 
Terable  as  ofifenoe  (1). 

&  Id.j  8.  13.  (One  «/u5<iC6].— (6)  Any  licensed  person  lending  hia 
license  to  any  other  person  for  the  purpose  of  carrying  on  soch  pawn- 
broker's business  under  colour  thereof. 

P.  Fine  not  exc.  £25  :  recoverable  as  offence  (1) ;  and,  on  conviction, 
such  license  may  be  declared  void,  and  no  license  to  be  granted  to  such 
party  for  two  years  from  date  of  conviction. 

iS.  Id.y  «,  15,  [Two  Justices']. — (7)  Any  licensed  peraon  fsdling  or 
neglecting  to  keep  the  book  (required  by  s.  15),  (o)  or  to  make  the 
lequired  entry  therein. 

P.  Fine  not  exc.  £10 :  to  be  recovered  as  offence  (1). 

N.B. — By  Fergusson  v.  Norman,  (5  B.  N,  C,  76),  if  the  pawnbroker 
fails  to  make  entries  of  the  goods  pledged  to  him,  no  property  in  the  goods 
^cysts  in  hiQfi,  nor  has  he  any  lien  for  the  money  advanced  upon  them. 

S.  Id.,  s,  16.  [Two  Justices']. — (8)  Any  pawnbroker,  under  any  cir- 
cumstances, or  upon  any  pretence,  selling  or  otherwise  disposing  of^  or 
causing  or  knowingly  suffering  tx)  be  sold  or  disposed  o^  any  article 
pawned,  before  the  expiration  of  three  months,  or  of  such  longer  period 
(if  any)  as  was  agreed  on. 

P.  Fine  iv>t  exc.  J^20  :  to  be  recovered  as  offence  (1) ;  besides  dami^gaa, 
to  which  he  may  be  liable  to  the  owner  or  party  injured. 

N.B. — Any  longer  time  for  redemption  than  three  months  to  he  specified 
i^  the  entry  and  on  the  duplicate.  Any  agreement  for  the  forfeiture  qfsmy 
article  btfore  the  expiration  of  six  ffj  months  is  void.  See  WaUer  v.  Smslkf 
(5  B.  &  A.,  439  j. 

S.  Id.,  s.n.  [Two  Justices']. — (9)  Any  pawnbroker  neglecting  to 
Insert  twice  in  some  public  newspaper,  published  in  the  Cok>ny,  fbnr  days 
at  least  before  the  proposed  day  of  sale  of  articles  forfeited,  a  notice  of 
such  sale,  containing  a  catalogue  of  all  such  articles,  and  the  time  when 
the  saxne  were  respectively  taken  in  pawn. 


■  II" 


(a)  Ariides  pledged  to  be  entered  in  Books']. — By  s.  15,  Every  pawnbroker 
taking  in  pawn  any  article,  whereon  shall  be  lent  monev,  shall  forthwith  {b^firrt 
advancina  any  money  thereon)  cause  to  be  entered,  in  a  fair  and  legible  manner, 
in  some  book  kept  for  that  purpose,  a  fair  and  reasonable  description  of  OTery  aadi 
article,  and  the  sum  of  money  in  the  whole  advanced  thereon,  with  the  rate  of 
interest  to  be  charged  on  the  same  by  the  week  or  month,  (as  the  case  maj  be), 
and  the  true  date  at  which,  and  the  name  of  the  part^  by  or  for  whom,  eadk  ar- 
ticle ia  pawned,  and  tbe  residence  of  the  party  pawning,  according  to  the  state- 
ment, into  which  the  pawnbfoker  is  enjoined  to  inquire. 
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P.  Fine  not  exti.  £20, — recoverable  as  offence  (1), — to  ^iTtnet  of  articles 
0old. 

N.B.— il2/  forfeited  pledges  for  amy  ium  above  5«.  sJuzU  be  sold  by 
ccudtion  only.  No  purchase  of  ang  pledge  by  any  pawnbroker^  or  person 
on  his  behalf  shall  be  lawful  or  valid  against  the  owner.  (S.  17). 

8,  Id.j  s.  18<  ITuH)  Justiees],^lO)  Any  licensed  pawnbroker  failing^ 
or  neglecting  to  give  to  the  party  pawning  a  dnplicate  of  the  entry,  lairly 
and  legibly  written,  or  partly  written  and  partly  printed,  with  the  signa-* 
tttre  of  iiie  pawnbroker  thereto  attached,  containing  every  partiecdar 
inserted  in  the  original  entry,  and  corresponding  therewith  in  iMnber . 

P.  Fine  not  exc.  £10 :  recoverable  as  offence  (1). 

N.B.-^iVo  pawnbroker  to  receive  a  pledge  unless  dupUoaie  (to  b^giten 
gratisj  be  received  by  the  party  depositing  it,  to  be  produced  to  the  pawH'' 
broker  before  such  pledges  are  re- delivered,  (h) 

8.  Id.j  s.  24«  [Two  Ju8tices\ — (11)  Any  pawtibroker,  or  person  em-' 
ployed  by  a  pawnbroker,  refining  to  permit  any  person  pawning  any  article^ 
his  agents  or  assigns,  (s.  23.),  to  inspect  the  entry  of  the  sale  Ulereof,  (stich 
person  producing  tbe  duplicate  relating  to  the  article  respecting  which  sujich 
inspection  is  required),  or  not  producing  the  book  containing  such  entry, 
or  in  any  manner  offending  against  the  provisions  of  seetioii  28.  (i) 


(h)  Holders  of  Duplicates  deemed  Owners'], — ^By  s.  21,  Holders  of  dupUostes  tirs 
to  be  deemed  owners  of  goods  pawned,  and  entitled  to  redeem  them,  unless  pawn- 
broker have  notice  of  loss  or  theft  of  such  duplicate,  or  be  informed  that  the  goods 
were  stolen ;  and  where  a  pawnbroker  refoses  to  deliver  the  godds  to  holder  Of 
duplicate,  he  shall  give  immediate  information  thereof  to  a  Justice  or  constable, 
with  a  description  of  the  person  of  suc^  party,  and  (if  known)  his  name  and  reti- 
deoce.  By  s.  22,  When  duplicate  is  lost  or  mislaid  or  stolen,  and  the  goods  are 
unredeemed,  the  pawnbroker  shall  deliver  a  cop^  of  the  duplicate  to  any  person 
professing  to  be  the  orvner,  on  his  producing  a  written  declaration  taken  before  a 
Justice,  acoountiag  for  the  non-preductiou  S{  such  dnplicate.  See  '*  Oaths,**  p.  317. 

(i)  By  s.  23  it  is  enacted.  That  every  pawnbroker  shall  enter  in  a  book  a  true 
account  of  every  article  pawned  and  sold  or  otherwise  disposed  of^ — specifying 
when  and  by  whom  the  same  was  pledged,  and  the  true  number  of  the  en^  made;- 
and  also  when  and  for  what  amount  the  same  was  sold ;  and,  if  sold  for  mors  than 
tbe  full  amount  of  principal  and  interest  due  at  the  time  of  sale,  Khe  overplus' 
(deducting  the  neeessarv  eharffes  of  sale)  shall,  if  claimed  within  twehro months^ 
after  sale,  be  paid  on  demand  to  the  person  who  pawned  such  aitkie,  or  to  bis 
agent  or  assigns  or  executors.  (S.  23). 

Justices  to  order  Restitution']. — By  s.  29,  If  any  articles  be  stolen  or  unlawfiillT 
obtained,  or,  if  lawfully  obtained,  be  unlawftilly  pawned,  soldi  or  exchanged,  and 
comrj^nt  be  made  to  any  Justice  that  such  goods  are  in  possession  of  any  jpawn* 
broker,  such  Justice  may  issue  a  summons  or  warrant  for  the  i^peara&ce  of  such 
pawnbroker  before  any  two  Justices,  and  for  ^e  ^doction  or  the  goods ;  and 
such  two  Justices  may  order  such  goods  to  be^  delivered  up  to  the  owner,  either 
without  any  paymeat,  or  on  payment  of  such  sum,  at  soon  time,  as  they  shaH 
think  fit ;  and  every  pawnbroker,  when  so  ordered,  refusing  or  negleotinff  to  do< 
liver  up  the  goods,  or  disposing  of  the  same  afber  notice  that  such  g^oods  were 
stolen  or  unlawfully  obtained,  shall  forfeit  to  the  owner  the  taW.  value,  to  be  deter- 
mined by  the  said  Justices ;  (s.  29) ;  and,  bv  s.  30,  any  goods  unlawftdly  pawned, 
te.,  the  ownership  of  which  shall  be  established,  may  bo  ordered  to  be  delivered 
up  to  the  owner,  either  with  or  without  conipensttfeionk 

Suspicious  Paumtfi^].— If  any  penon  ofibr  by  way  of  pawn,  exchange,  or  8als» 
any  articles,  and  be  unable  or  refuse  to  give  a  satisfiMStory  account  of  him-  (or  her«) 
sail;  or  how  he  (or  she)  obtuned  such  articles,  or  wilAilly  give  false  information  as 
to  ownership  of  such  afticles»  or  of  his  (or  her)  name  or  place  of  abods,  o»  Of 
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P.  Fine,  not  exc.  £10 :  to  be  recovered  as  offence  (1). 

S,  Id.,  8.  25.  \^Two  Justices]. — (12)  Any  licensed  pawnbroker,  or  any 
agent  or  servant  employed  by  any  such  pawnbroker,  purchasing,  receiving, 
or  taking  in  pawn  any  article  whatever  from  any  person  apparently  under 
the  age  of  fourteen  years,  or  apparently  intoxicated  with  liquor,  or  fin  any 
case  where  the  value  of  the  pledge,  or  the  amount  agreed  to  be  lent  thereon, 
does  not  exceed  £10),  advancing  upon  any  article  or  articles  pawned,  or 
offered  in  pawn,  anything  but  money,  or  in  respect  of  any  such  article  ot 
articles,  giving,  selling,  or  exchanging  any  goods  or  property  in  lieu  of  or 
in  return  for  money. 

P.  Fine  not  exc.  £10 :  recoverable  as  offence  (1). 

8.  Id,,  s.  26.  \^One  Justice"]. — (13)  Any  pawnbroker  not  attending 
when  summoned  to  attend  and  produce  any  book,  note,  voucher,  entry, 
memorandum,  license,  or  other  paper,  before  any  Justice,  or  not  producing 
to  him  any  book,  duplicate,  or  entry  required  to  be  kept  by  this  Act,  or 
producing  the  same  in  an  altered  state,  and  not  showing  a  reasonable  excnao 
in  that  behalf. 

P.  Fine  not  exc.  £10  :  to  be  recovered  as  offence  (1). 

S,  Id.,  8.  27.  ^Two  Justices'], — (14)  Licensed  pawnbroker  receiTing 
or  taking  in,  or  permitting  or  suffering  to  be  received  or  taken  in,  any 
goods  or  chattels  by  way  of  pawn,  pledge,  or  in  exchange,  before  eight  of 
the  dock  in  the  forenoon,  or  after  nine  of  the  clock  in  the  evening, 
excepting  only  until  eleven  of  the  clock  on  the  evenings  of  Satorday 
throughout  the  year,  and  the  evenings  next  preceding  Good  Friday  and 
Christmas  Day. 

P.  Fine  not  exc.  £10 :  to  be  recovered  as  offence  (1). 

S.  Id.,  8.  28.     [^Two  Justices.']. — (15)     Any  pawnbroker  in  any  way 

owner*8  name  or  place  of  abode,  or  if  there  be  any  other  reason  to  suspect  that 
snch  articles  are  stolen  or  illegally  obtained, — or  if  any  person  not  entitled  to 
redeem  any  articles  in  pawn  shall  attempt  to  redeem  the  same, — any  pawnbroker 
to  whom  such  articles  shall  be  so  offered,  or  with  whom  such  articles  are  in  pledge. 
may  detain  such  person  and  the  said  articles,  and  may  deliver  such  person  into 
the  custody  of  a  constable,  who  shall  convey  such  person  and  the  said  articles 
before  some  Justice,  who,  if,  on  examination,  he  have  cause  to  suspect  that  such 
articles  were  stolen  or  illegally  obtained,  or  that  the  person  offering  to  redeem  the 
same  had  not  any  right  so  to  do,  may  commit  such  person  into  custody  for  nidi 
time  as  shall  be  necessary  for  obtaining  further  information ;  and  if,  on  either  of 
the  said  examinations,  it  shall  appear  to  the  satisfaction  of  such  Justice  that  tiie 
said  articles  were  stolen  or  illegally  obtained,  or  that  the  person  offering  to  redeem 
the  same  have  not  any  right  so  to  do,  such  Justice  shall  commit  the  party  oflfendSng 
to  any  gaol  or  house  of  correction,  to  be  dealt  with  according  to  law,  where  the 
nature  of  the  offence  shall  authorize  such  commitment  by  any  other  law ;  and 
where  it  shidl  not  so  authorize  such  commitment,  then  such  commitment  ahaU  be 
for  any  term  not  exceeding  three  calendar  months,  at  the  discretion  of  such  Jw- 
tice.  (S.31). 

Appeal], — By  s.  32,  Any  person  aggrieved  by  any  summarv  oonviction  undtf 
this  Act,  may  appeal  therefrom  in  the  manner  provided  by  5  W.  lY..  No.  28 ;  (sM 
"  Appeal,**  ante,  p.  7) :  Provided  that,  in  all  cases  where  any  penalty  impoMd  it 
recoverable  before  any  Justice  or  Justices,  any  Justice  to  whom  any  ocmiplaiiii 
shall  be  made  shall  summon  the  party  complained  against,  and  any  Justiod  ii 
empowered  to  hear  and  determine  the  complaint,  and  adjudge  the  offender  to  mj 
the  penaltv  incurred,  although  no  information  in  writing  shall  have  been  ezhilin' 
ed ;  and  aU  such  proceedings  by  summons  without  information  shall  be  aa  good 
and  valid  as  if  an  information  in  writing  had  been  exhibited. 
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earrying  on  or  exercising  his  trade  or  bosiness  on  any  Sonday,  ChridtmaM 
Day,  or  Good  Friday. 

P.  Fine  not  exc  £10 :  to  be  recovered  as  offence  (1). 

8.  13  Vic.^  No.  37,  #.  32.  [Two  Justices].— {IQ)  Any  pawnbroker  in 
any  respect  offending  against  this  Act,  or  any  provision  therein,  (where  no 
other  penalty  is  specifically  imposed). 

P.  Fine  not  exc.  £20 :  to  be  recovered  as  offence  (1). 

if.  13  Vic. J  No.  37,  s.  14.  Bail  comp. — (1)  Any  person  forging, 
coanterfeiting,  or  altering,  or  canning  to  be  forged,  counterfeited,  or  alter^, 
any  license ;  or  producing  or  showing  any  such  forged,  counterfeited,  or 
altered  license  to  any  person  entitled  to  demand  the  production  thereof. 

P.  Fine  or  impr.  not  exc.  2  yrs.,  with  or  without  h.  1.,  or  both. 

M.  Id.,  5. 19  Bail  comp. — (2)  Any  person  knowingly  pawning,  pledg- 
ing, exchanging,  or  otherwise  unlawfully  disposing  of  any  article  belong- 
ing to  some  other  person,  without  the  consent  or  authority  of  such  owner, 
and  with  a  fraudulent  intent 

P.  The  same. 

M,  13  Fife.,  No,  37,  s.  20.  Bail  comp. — (3)  Forging  or  altering  any 
duplicate,  or  uttering,  selling,  disposing  of,  or  putting  off  any  duplicate  so 
forged  or  altered,  (knowing  the  same  to  be  so  forged  or  altered),  with  intent 
to  defraud. 

P.  The  same. 

M.  Id.  Bail  comp. — (4)  Stealing  or  unlawfully  taking  any  duplicate 
with  a  fraudulent  intent  to  deprive  die  owner  thereof,  or  of  any  article 
specified  therein. 

P.  The  same. 

PERJURY,  (k) 

Perjury  is,  by  Common  Law,  the  assertion  of  a  falsehood  upon  oath  in  a 
judicial  proceeding  respecting  some  fact  material  thereto,  or  to  the  point  to 


(k)  Mode  of  Proteeution  for  Perjury"], — By  the  decision  in  R.  v.  Bartlett,  12 
L.  J.  M.  0.,  127,  a  Jastice  has  no  power  to  commit  for  perjury  at  Common  Law ; 
but  now,  since  Jervis's  Act,  11  &  12  Vic,  c.  42,  he  may  do  so  for  any  **  indictable 
offence.*'  (See  ante,  p.  174).  Since  the  latter  Act,  however,  the  course  of  proceed- 
ing in  cases  of  perjury  and  subornation  of  perjury  has  been  specially  provided  for 
by  the  16  Vic,  No.  18,  s.  19,  set  out  ante,  p.  231.  See  "Justices,"  No.  2.  Sections 
20, 21, 22,  relate  to  the  form  of  the  indictment,  &c.  No  depositions  of  witnesses  will 
be  necessary  to  be  taken  under  the  enactment  16  Vic,  No.  18,  s.  19,  as  in  ordinary 
cases  of  commitment  for  tri&l ;  bat,  if  the  prosecution  should  not  be  made  under 
it,  it  may  be  commenced  in  the  usual  way,  hy  an  information,  warrant,  and  depo- 
sitions, as  in  ordinary  cases  of  indictable  offences.  A  Form  of  commitment  for 
perjury  before  Justices  in  Petty  Sessions  will  be  found  among  the  Forms  poeU 
Part  II.  The  frequency  of  prosecutions  for  perjury  by  unsuccessfnl  litigants  in 
this  Colony,  indicates  the  necessity  of  requiring  some  kind  of  certificate  by  the 
presiding  Judge,  Ac,  before  whom  the  alleged  perjury  is  said  to  have  been  com- 
mitted, that  there  is  reasonable  cause  for  commencing  the  prosecution.  It  is  to  be 
feared  that,  as  the  law  is  at  present,  such  prosecutions  are  not  uncommonly  mere 
instruments  of  intimidation  or  revenge.  See  the  recent  Imperial  Act,  22  &  23 
Vic,  c  17. 

Where  more  than  one  offender  is  charged,  there  must  be  separate  exaqiinations, 
as  the  words  uttered  by  one  cannot  possibly  be  applied  to  those  which  proceed  from 
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be  decided  in  sqch  proceeding,  the  characterisUo  of  tUa  oSeoce  being  not 
the  violation  of  the  religious  obligation  of  an  oath,  but  the  injury  done  tp 
the  administration  of  public  justice  by  false  testimony.  For  ^^  the  lair 
takes  no  notice  of  any  perjury  but  such  as  is  committed  in  some  Gonrt  of 
Justice  baring  power  to  administer  an  oath,  or  before  some  Magiatratei 
or  proper  officer  invested  with  a  similar  authority,  in  some  proceeding 
relative  to  a  civil  suit  or  a  criminal  prosecution."  (4  Bl.  C,  137).  It 
esteems  all  other  oaths  unnecessary  at  least,  and  therefore  will  not  punish 
the  breach  of  them.  {H.  v.  PhillpotU^  2  Den.  C.  C,  306 ;  R.  v.  MiUard^ 
1  Dears.,  166). 

N.B. — The  oath  must  he  taJcen^ — 1.  In  a  judicial  proceeding  ;  2.  Btfore 
a  competent  jurisdiction  ;  3.  It  must  be  material  to  Die  question  depending; 
4.  It  must  be  false^  or  not  known  by  defendant  to  be  true  ;  and  $.  It  must 
be  taken  deliberately  and  intentionally^ 

M,  ai  Com,  Law,  Baif  ^»c.— (1)  Perjury  and  subornation  of  peijury 
at  Common  Law. 

P.  Fine  and  impr.  (with  h.  1.,  3  G.  IV.,  c.  114),  and  (by  2  G.  II.,  c  25, 
Bj,  2)f  tr.  or  impr.  and  h.  1.  for  not  exc.  7  yrs. ;  and  the  Court  may  direct 
the  offender  to  be  kept  to  h.  1.  in  irons  for  not  exc.  the  first  3  yra.  of  hi9 
sentence.  (11  Vic,  No.  34,  s.  1). 

M.  5  Eliz.,  c.  9,  s.  3.  Bail  disc.  (See  16  Vic,  No.  18,  s.  19).— (2)  Per* 
jury  by  statute. 

P.  The  same. 

Mem. — There  are  various  other  offences  of  this  character^  punishable 
under  particular  Statutes, 

PERSONATION. 
See  "  Bribery,"  "  Municipalities,"  "  Electoral  Act." 

PIRACY,  (l) 
F,  at  Com,  Law,    Bail  dis", — (1)  At  Common  Law.    (4  Bl.  C,  72). 


another.     See  Young  ▼.  £.,  (3  T.  B.,  103, 104) ;   R.  v.  PhUlipt,  (2  Stnu,  lOl) ;  i 
Hawk.,  c  25,  s.  89. 

False  Oatkf  or  Affirmation,  or  Declaration,  punishabW]. — By  16  Vie,  No.  1«  a.  t^ 
In  all  cases  in  which  an  oath  or  affirmation  shall  be  authorized  to  be  admioii- 
tered  or  taken,  any  &lse  evidence  given  by  a  party  to  whom  such  oaUi  aball  have 
been  administered,  or  who  shall  have  made  such  affirmation,  shall  be  deemed  t9 
be  a  misdemeanor,  and  punishable  as  perjury ;  and  in  all  cases  whera  a  solenui 
declaration  shall  be  required  to  be  taken,  or  authorized  to  be  received,  a  fialae  ds> 
claration  made  by  any  person  shall  be  deemed  to  be  a  misdemeanor,  and  pimiahaWi 
with  fine  or  imprisonment,  at  the  discretion  of  the  Court  before  which  aooh  m»i^ 
demeanor  shaU  have  been  tried. 

(l)  Piracy  at  Common  Law  and  by  Statute^ — The  offence  of  Piracy  at  OoouBoa 
Law  is  nothing  more  than  robbery  upon  the  high  seas ;  but,  by  Statutea  paaaad  at 
various  t^nes,  and  still  in  force,  many  artificial  offences  have  been  created.  (Booth- 
by*8  Synopsis,  2nd  ed.,  p.  347).  Those  other  offences  which  are  declared  piracy  an : 
act9  ox  hostility  by  a  subject  of  this  realm  against  a  subject  at  sea,  under  ooloar 
of  a  foreign  commission ;  (11  d;  12  Will.  III.,  c,  7,  s.  8 ;  18  Geo.  IL,  o.  33,  a.  IX; 
forcibly  boarding  a  merchant  ship,  and  throwing  overboard  or  dMtvpviBg  the 
goods ;  trading  with  pirates,  or  fittiAg  out  a  vessel  for  that  porpooe  ;  (B  Gtae^  L, 
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P.  The  s«m0  M  if  a  robberv  committed  oxt  land^  (7  ft  8  O.  lY^,  o.  28, 
8.  2,  &  1  Vic,  c.  87,  8.  5).     See  "  Larceny." 

F.7  W.IV.dfl  Vic.,  (5.  J^8,  *.  2»    Sail  d«c.-^(2)  See  Note  (l). 

Whosoerer  with  intent  to  commit,  or  at  the  time  of^  or  immediately 
before  or  after,  eommitting  the  crime  of  Piracy  in  respeet  of  atiy  ship  oi^ 
vessel,  shall  assaalt  with  intent  to  murder  any  person  on  board  of  or 
belonging  to  stich  ship  or  vessel,  or  stabbing,  cuttings  or  wotirtding  snch 
person,  or  doing  any  act  whereby  the  life  of  a  person  may  be  endangered^ 

P.  Death. 

F.  Id.,  8»  4.     BcUl  diic.^3)  Accessory  after  the  fact. 

P.  Impr«  not  exo.  2  yrs.,  h.  1.  and  s.  c.    See  '^  Admiralty/'  p.  4» 

POISON  (ADMINISTERING). 

See  '^  Attempts  to  Murder,"  &c^  ante^  p.  2Si. 

POLICE  (LAND)  ACTS,  (m) 
The  operation  of  these  Acts  is  limited  to  Parramatta,  Windsor^  Mail* 

c.  24,  8. 1) ;  Master  or  seamen  nmning  away  with  the  ship  or  goods,  or  laying 
violent  hands  on,  or  eddfining  the  Master,  or  making  a  revolt  in  the  ship,  (11  £ 
12  Will.  III.,  0.  7,  8.  9) ;  dealing  in  slaves  upon  the  high  seas,  or  ia  any  place 
where  the  Admiral  has  jurisdiction,  except  as  mentioned,  (5  G^.  IV .^  c.  118;;—^ 
these  offences  are  now  punishable  by  7  Will.  lY.,  &  1  Vic,  c.  83,  s.  3.,  by  transp. 
life — 15  years ;  or  impr.  not  exc.  3  years,  h.  1.  and  s.  c  (Oke,  S.,  600). 

(m)  2  Vic,  No.  2.  Justice  to  suppress  Riots^  ^c] — By  s.  0,  It  shall  be  the  Aity 
of  all  Justices  to  suppress  all  tumolts,  riots,  idBTrays,  or  breaches  of  the  pC4ce, — all 
public  nuisances,  vaflfrancies,  and  offences  against  the  law ;  and  to  uphold  all  re* 
gulations  established  by  competent  authority  for  the  management,  Ac,  of  convicts. 

Regulation  of  Z'oWce].— See  **  Constable,'*  ante,  p. 70,  and  16  Vic,  No.  33,  repeal- 
ing ss.  4  A  5  of  Police  Act. 

Powers  of  Police^ — Anyone  belonging  to  the  Police  Force  may  apprehend  any 
person  he  shall  find  drunk  in  the  streets  or  public  places  of  the  said  towns,  at  my 
Aour  of  the  day,  and  may  convey  him  (or  her)  before  a  Justice  of  the  Peace  to  bd 
dealt  with  according  to  law ;  and  may  apprehend  all  loose,  idlc«  drunken,  or  disor- 
derly  persons  whom  he  shall  find,  between  sunset  and  the  hour  of  eight  in  the  fore- 
noon, lying  or  loitering  in  any  street,  highway,  vard,  or  other  place  within  the  said 
towns,  and  not  giving  a  satisfactory  acconnt  of  themselves ;  and  may  deliver  any 
person  so  apprehended  into  the  custody  of  the  constable  appointed  under  this  Act 
who  shall  be  in  attendance  at  the  nearest  watch-house,  in  order  tliat  such  person 
may  be  secured  until  he  can  be  brought  before  a  Justice  of  the  Peace,  to  be  dealt 
with  according  to  law,  or  to  g^ve  bail  for  his  appearance  before  a  Justice  of  the 
Peace,  if  the  constable  shall  deem  it  prudent  to  take  bail  in  the  manner  hereinafter 
mentioned.  (S.  6). 

Constables  attending  at  the  wateh-housf  in  the  night  may  take  bail  byreeogniMnee 
from  persons  brought  before  them  for  petty  misdemeanors'], —  8.  7.  Where  any 
person  found  lying  or  loitering  about  as  aforesaid,  or  charged  with  any  petty 
misdemeanor,  shall  be  brought,  without  a  Justice's  warrant,  into  the  custody  of 
any  constable  appointed  under  this  Act  during  his  attendance  in  the  night-tinie 
ait  any  watoh-house  within  any  of  the  said  towns,  it  shiUi  be  lawful  tor  such 
constable,  if  he  shall  deem  it  prudent,  to  take  bail  by  recognisance,  with  en  withou* 
sureties  as  the  said  constable  shall  think  fit,  without  tee  or  reward  from  such 
person :  conditioned  that  such  person  shall  appear  for  examination  before  a  JnstioA 
at  some  place  to  be  specified  in  the  recognizance,  at  the  hour  of  ten  in  the  forenoon 
next  after  soeh  recognisance  shidl  be  taken,  unless  the  hour  fiUl  on  a  Sunday, 
Christmas  Day,  or  GK)od  Friday,  and  in  that  case  at  the  like  hour  on  the  succeeding 
day ;  and  every  recogaiaanoe  so  taken  shall  be  of  eqnal  obligation  on  the  parties 
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kmd^  BcUhuratj  and  aU  other  tovms  to  which,  by  ProeUxmaUon,  it  has  been 
extended,  (S.  64). 

8.  2  Vic.j  No.  2,  8,  8.  [One  Justice'], — (1)  Any  person  assanlting  or 
resisting  any  person  belonging  to  the  Police  Force  of  any  of  the  said 
towns  in  the  execution  of  his  duty  under  this  Act,  or  aiding  or  inciting 
any  person  so  to  assault  or  resist. 

P.  Fine  not  exc.  £5  :  to  be  paid  forthwith,  or  within  a  time  to  be 
ordered  by  the  Convicting  Justice ;  in  default  of  payment,  distress ;  on 
fiulure  of  distress,  impr.  not  exc.  7  days,  where  the  fine  and  cosU  do  not 
exc.  lOs. ;  14  days,  where  they  do  not  exc.  £1 ;  1  cal.  m.,  where  they  do 
not  exc.  £5 ;  2  cal.  m.,  where  they  do  not  exc.  £10 ;  and  3  cal.  m., 
where  they  are  of  any  greater  amount, — ^unless  the  fine  and  costs  are  sooner 
paid ;  or  if  it  appear,  at  time  of  conviction,  that  there  are  not  sufficient 
goods  whereupon  the  said  fines  may  be  levied,  there  shall  be  no  sale,  but 
impr.  for  such  time  and  in  such  manner  as  above.  (S.  60). 

8.  Id.,  8,  9.  [One  Justice']. — (2)  Any  victualler  or  Ucensed  publican, 
or  other  person,  knowingly  harbouring  or  entertaining  any  man  belong^ing 
to  the  Police  Force,  or  permitting  such  man  to  abide  or  remain  in  his  hou^e, 
shop,  room,  or  other  place,  during  any  part  of  the  time  appointed  for  his 
being  on  duty  elsewhere. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1). 

8.  Id.,  8.  10.  [One  Jtw^ecfl].— (3)  Any  person  trading  or  dealing,  or 
keeping  open  any  shop,  store,  or  other  place,  (except  as  in  Note  (n),  for 
the  purpose  of  trade  or  dealing  on  the  Lord's  Day. 

P.  Fine  £3 — £1 :  recoverable  as  offence  (1). 

8.  Id.,  5.  11.  [One  Justice]. — (4)  The  owner  or  occupier  of  any 
public  billiard-room,  or  other  place  of  amusement,  permitting  or  suffering 
anyone  to  play  in  his  house  or  premises  any  game  on  Sunday. 

P.  Fine  £5— £3  :  recoverable  as  offence  (1).  (o) 

entering  into  the  same,  and  liable  to  the  same  proceedings  for  the  estreating 
thereof,  as  if  the  same  had  been  taken  before  a  Justice ;  ana  the  constable  shafl 
enter  into  a  book  to  be  kept  for  that  purpose  in  every  watch-house,  the  name, 
residence,  and  occupation  of  the  partv,  and  his  surety  or  sureties,  (if  any),  entering 
into  such  recognizance,  together  with  the  condition  thereof,  and  the  sums  respec- 
tively acknowledged,  and  shall  lay  the  same  before  such  Justice  as  shall  be  present 
at  the  time  and  place  when  and  where  the  party  is  required  to  appear ;  and  if  the 

5 arty  does  not  appear  at  the  time  and  place  required,  or  within  one  hour  after,  the 
ustice  shall  cause  a  record  of  such  recognizance  to  be  drawn  up  and  signed  by 
the  constable,  and  shall  return  the  same  to  the  next  General  Quarter  Sesaiont, 
with  a  certificate  at  the  back  thereof,  signed  by  such  Justice,  that  the  par^  has 
not  complied  with  the  obligation  therein  contained ;  and  the  Clerk  of  the  Peaoe 
shall  make  the  like  estreats  and  schedules  of  every  such  recognizanoe,  as  of 
recognizances  forfeited  in  the  Sessions  of  the  Peace ;  and  if  the  party  not  appear- 
ing shall  apply,  by  any  person  on  his  behalf,  to  postpone  the  hearing'  or  the 
charge  against  him,  and  the  Justice  shall  consent  thereto,  the  Justice  shall  be  at 
liberty  to  enlarge  the  reoognizance  to  such  further  time  as  he  shall  appoint ;  and 
when  the  matter  shall  be  heard  and  determined  either  bv  the  dismissal  of  the  case, 
or  by  binding  the  party  over  to  answer  the  matter  thereof  at  the  Sessions,  or 
otherwise,  the  reoognizance  for  the  appearance  of  the  party  before  a  Justice  shidl 
be  discharged  without  fee  or  reward. 

(v)  Except  the  houses  or  shops  of  batchers,  bakers,  fishmongers,  aud  greea- 
grocers,  until  ten  in  the  forenoon  ;  and  of  bakers,  between  the  hours  of  one  and 
two  in  the  afternoon  ;  and  of  apothecaries,  at  any  hour, 
(o)  Any  Justice  appointed  under  this  Act  may  and  is  hereby  required  to  dis- 
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8.  Id.j  8,  12.  {^One  Justice]. — (5)  Any  person  damaging  any  public 
building,  wall,  parapet,  sluice,  bridge,  road,  street,  sewer,  watercourse,  or 
otber  public  property. 

P.  Costs  of  repairing  the  same. 

8.  Id.f  8,  12.  lOne  Justice]. — (6)  The  same  offence,  being  toilfidfy 
done. 

P.  Fine  £20 — £5 :  recoverable  as  offence  (1). 

8.  Id.y  8,  13.  \_One  Justus]. — (7)  Any  person  casting  any  filth  or 
rubbish  into  any  watercourse,  sewer,  or  canal,  or  obstructing  or  diverting 
from  its  channel  any  public  sewer  or  watercourse. 

•  P.  Fine  £5 — £1, — recoverable  as  offence  (I), — and  the  costs  of 
removing  such  filth  or  obstruction,  or  of  restoring  such  watercourse  or 
canal  to  its  proper  channel. 

8.  Id.j  s.  14.  [^One  Justice']. — (8)  Any  person  injuring  any  public  foun- 
tain, pump,  cock,  or  water-pipe,  or  any  part  thereof. 

P.  The  cost  of  repairing  the  same. 

8.  Id.j  8.  14.    [^One  Justice]. — (9)  The  same,  wilfuUy  done. 

P.  Fine  £20 — £1  :  recoverable  as  offence  (1). 

8.  Id.j  s.  14.  [^One  Justice]. — (10)  Any  person  having  in  his  posses- 
sion any  private  key  for  the  purpose  of  opening  any  cock,  or  in  any 
manner  clandestinely  or  unlawfully  appropriating  to  his  use  any  wat^ 
fit>m  any  public  fountain  or  pipe. 

P.  Fine  £20 — £5  :  recoverable  as  offence  (1). 

8.  Id.,  8.  14.  [Owe  Justice]. — (11)  Any  person  opening  or  leaving 
open  any  cock  of  sny  public  fountain  or  pump,  so  that  the  water  shall  or 
may  run  to  waste. 

P.  Fine  £2 — 5s. :  recoverable  as  offence  (1). 

8.  Id.,  s.  14.  [^One  Justice]. — (12)  Any  person  washing  any  clothes 
at  any  public  fountain  or  pump. 

P.  Fine  £1 — 58. :  recoverable  as  offence  (1). 

8.  Id.j  8. 15.  [One  Justice] — (13)  Any  person  or  persons  in  any  street 
or  public  place,  beating  or  dusting  any  carpet,  or  Hying  any  kite,  or  driv- 
ing any  carriage  for  the  purpose  of  breaking,  exercising,  or  trying  horses, — 
or  riding  any  horse,  mare,  or  gelding,  for  the  purpose  of  airing,  exercising, 
trying,  showing,  or  exposing  such  horse,  mare,  or  gelding  for  sale,  (other- 
wise than  by  passing  through  such  streets  or  public  places) ;— -or  throwing, 
casting,  or  laying, — or  causing,  permitting,  or  suffering  to  be  thrown,  cast 
or  laid,  or  to  remain,  any  ashes,  rubbish,  offal,  dung,  soil,  dead  animal, 
blood,  or  other  filth  or  annoyance,  or  any  matter  or  thing,  in  or  upon  the  car- 
riage-way or  footway  of  any  such  street  or  other  public  place ;— -or  killing, 
slaughtering,  dressing,  scalding,  or  cutting  up  any  beast,  swine,  calf,  sheep, 
lamb,  or  other  cattle,  in  or  so  near  to  any  of  the  said  streets  or  other  public 
places  as  that  any  blood  or  filth  shall  run  or  flow  upon  or  over,  or  be  on, 
any  or  either  of  any  such  carriage  or  footways ;— -or  running,  rolling, 

perse,  or  cause  to  be  dispersed,  all  persons  fathering  together  on  Sunday  in  any 
public  or  open  place  for  the  purpose  of  gainoling  or  playing  at  an}r  game ;  and  to 
take  and  seize,  or  cause  to  be  taken  and  seized,  any  implements,  instruments,  or 
animals  used,  or  intended  to  be  used,  therein,  and  to  destroy  or  carry  away  the 
same ;  and  all  persons  actually  gambling  or  playing  as  aforesaid  shaU  be  prose- 
cuted according  to  law. 
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driving,  drawing,  placing,-— or  caosing,  permittinr,  or  mifferlng  to  be  mn, 
rolled,  driven,  drawn,  or  placed  upon  any  of  the  said  fbotwayR  of  any 
street  or  pnblic  place,  any  waggon,  cart,  dray,  sledge,  or  other  carriage^ 
or  any  wheel,  wheelbarrow,  handbarrow,  or  truck,  or  any  lu^head, 
cask,  or  barrel ;— or  wilfully  leading,  driving,  or  riding  any  home,  ass, 
mule,  or  other  beast  upon  any  of  the  footways  aforesaid. 

P.  Fine  £2 — Ss. :  to  be  recovered  as  ofifence  (1). 

8.  Id,j  8,  16.  \_One  Justice]. — (14)  Any  person  setting  or  plaelng, 
or  causing  or  permitting  to  be  set  or  placed,  any  stall- board,  ohoppnig*> 
block,  show-board,  (on  hinges  or  otherwise),  basket,  wares,  merchandise^ 
casks,  or  goods  of  any  kind  whatsoever ;— -or  hooping,  plaoing,  washing, 
or  cleansing,  or  causing  to  be  hooped,  placed,  washed,  or  cleansed,  any 
pipe,  barrel,  cask,  or  vessel,  in  or  upon  or  over  any  of  the  carriage  or 
foot- ways  in  any  streets  or  public  places ;— or  setting  out,  laying,  or  placing, 
or  causing  or  procuring,  permitting,  or  suffering  to  be  set  out,  laid^  or 
placed,  any  coach,  cart,  wain,  waggon,  dray,  wheelbarrow,  handbam>w, 
sledge,  truck,  or  other  carriage,  upon  any  of  the  said  carriage-ways, 
except  for  the  necessary  time  of  loading  or  unloading  any  oart^  wain, 
waggon,  dray,  sledge,  truck,  or  other  carriage ;— -or  taking  up  or  setting 
down  any  fare,  or  waiting  for  passengers  when  actually  hired,  or  hamesa* 
ing  or  unharnessing  the  horses  or  other  animals  ftom  any  ooach,  cart^ 
wain,  waggon,  dray,  sledge,  truck,  or  other  carriage  ;^-or  any  penoa 
setting  or  placing,  or  caasing  to  be  set  or  placed,  in  or  upon  or  over  any 
of  the  said  carriage  or  foot-ways,  any  timber,  stones,  bricks,  lime,  or 
other  materials  or  things  for  building  whatsoever,  (unless  the  same  ahall 
be  enclosed,  as  hereinafter  is  directed),  or  any  other  matters  or  things 
whatsoever ; — or  hanging  out  or  exposing,  or  causing  or  permitting  to  be 
hung  out  or  exposed,  any  meat  or  of&l,  or  other  thing  or  matter  whatso- 
ever, from  any  house  or  other  buildings  or  premises  over  any  part  of  either 
or  any  of  such  foot-ways  or  carriage-ways,  or  over  any  area  or  areas  of 
any  houses  or  other  buildings  or  premises,  or  any  other  matter  or  thing 
from  and  on  the  outside  of  the  front  or  any  other  part  of  any  hottae  or 
houses,  or  other  buildings  or  premises,  over  or  next  unto  any  such  street  or 
public  place,  and  not  immediately  removing  all  or  any  such  mattero  or 
things,  being  thereto  required  by  any  Justice  of  the  Peace  or  by  aay 
police  constable  appointed  under  this  Act,  and  not  continuing  and  keeping 
the  same  so  removed ;  or  any  person  having, — ^ia  pursuance  of  any  sueh 
requisition  as  aforesaid,  removed  or  caused  to  be  removed  any  such  stall* 
board,  show- board,  chopping-block,  basket,  wares,  merchandise,  casks, 
goods^  coach,  cart,  wain,  waggon,  dray,  wheelbarrow,  handbarrow,  sledgo^ 
truck,  carriage,  timber,  stones,  bricks,  Itme,  meat,  offal,  or  other  matters 
or  things,  and  at  any  time  thereafter  again  setting,  hiyingy  or  placing, 
exposing,  or  putting  out,  or  causing,  procuring,  permitting,  or  suffering  to 
be  set,  laid^  placed,  exposed,  or  put  out,  the  same^  or  any  of  them,  or  any 
other  stall-board,  show- board,  chopping-block,  basket,  wares,  merchandise, 
goods,  timber,  stones,  bricks,  lime,  coach,  cart,  wain,  waggon,  dray,  truck, 
wheelbarrow,  handbarrow,  sledge,  meat,  offst,  or  other  things  or  matters 
whatsoever,  (save  and  except  as  aforesaid),  in,  upon,  or  over  any  of  the 
carriage  or  foot-ways  of  or  next  unto  any  streets  or  public  places  as 
aforesaid. 
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p.  Fine  J£2 — 5s. :  recoverable  as  o&noe  (1).  (p)  (q) 

8.  IcLj  8.  19.    \_One  Justice], — (15)  Any  person  discharging  any  fire- 


(p)  By  8. 16,  It  shall  he  lawful  for  any  Justice  or  Police  Constable  appointed  under 
this  Act,  without  any  varrant  or  other  authority  than  this  Act,  to  seize  any  such  stall- 
board,  show-board,  chopping*blook«  basket,  wares,  merchandise,  cask,  goods,  coach, 
Oart,  wain,  waggon,  dray,  wheelbarrow,  handbairow,  sledge,  truck,  or  other  car- 
riage, together  with  the  horses,  asses,  mules,  or  other  animals,  if  any  shall  be 
thereunto  belonging,  with  the  harness,  gear,  and  accoutrements  thereot  or  any 
such  timber  or  other  materials  or  other  matters  or  thinn  aforesaid,  or  any  of 
them ;  and,  in  case  any  of  the  goods,  wares,  or  merchandise  so  seized  shaU  be 
perishable  or  shall  be  articles  of  food,  then  the  same  shall  be  immediately  forfeited, 
and  the  person  who  shall  seize  the  same  shall  deliver  the  same,  or  cause  the  same 
to  be  deUvered,  to  the  Storekeeper  of  the  Benevolent  Society  for  the  time  being, 
and  where  no  Benevolent  Society  is  established,  such  articlns  may  be  disposed  of 
towards  any  charitable  purpose ;  but,  otherwise,  such  Justice  or  police  constable 
as  aforesaid  shall  cause  the  aforesaid  articles  or  animals,  materiab,  or  other  things 
so  seized,  and  not  being  of  a  perishable  nature,  to  be  removed  to  any  place  ap- 
pointed for  the  reception  thereof^  or  otherwise  to  such  place  as  he  or  tney  shall 
judge  convenient,  giving  parole  or  written  notice  of  such  place  whereunto  the 
same  shall  be  removed,  unto  the  owner,  driver,  or  other  person  having  interest 
in  the  things  so  seized  and  removed,  if  he  shall  be  then  and  there  present; 
and  the  same  shall  be  there  kept  and  detained  until  such  person  interested  therein, 
as  aforesaid,  shall  cause  to  be  paid  the  penalty  in  which  he  shall  be  convicted, 
toother  with  the  charges  for  taking  and  removing  the  same,  and  of  keeping  such 
animal*  if  anj ;  and,  in  case  the  goods,  carriages,  horses,  animals,  materials,  or 
other  things  so  removed,  (not  being  perishable  or  articles  of  food),  shall  not  be 
claimed,  and  the  said  penalty  and  charges  be  paid,  within  five  days  next  after  such 
vemeval  thereof,  then  and  in  every  such  case  it  shall  be  lawful  for  the  said  Justice 
to  order  the  same  to  be  appraised  and  sold,  and  the  overplus  of  the  money  arising 
from  such  sale  shall  be  paid  to  the  owners  thereof^  after  deducting  the  saia 
penalty,  and  such  costs,  Qharijpes,  and  expenses  attending  such  seizing,  removing, 
keeping,  appraising,  and  selling  the  same,  as  said  Justice  shall  ascertain  and 
allow. 

(q)  Nuuancet  or  Annoyaneet,  Causing. — J^cep^iont].-— By  a.  17,  In  all  cases 
where  by  this  Act  it  may  be  directed,  required,  and  provided  that  any  person  set* 
ting  or  placing  any  stall-board,  chopping-block,  basket,  merchandise,  wares,  pipes, 
barrel,  cask,  or  vessel,  goods,  timber,  stone,  bricks,  lime,  or  any  other  materials, 
matters,  or  thing8,-*or  causing  or  procuring  the  saaie,  or  any  of  them,  to  be  placed, 
or  set  UDon  any  of  the  carriage  or  foot-ways,  or  otherwise,  contrary  to  the  regu- 
lations herein  contained,  in  any  streets  or  public  places  within  any  of  the  said 
towns ;«— or  that  any  person  or  persons  setting  or  placing  ai^  coach,  cart,  waggon, 
dray,  wheelbarrow,  handbarrow,  sledge,  truck,  or  other  carriage  in  or  upon  or 
over  any  of  the  carriage  or  foot-ways  in  any  street  or  public  place  within  any  of 
the  said  towns,— <nr  procuring  or  causing  the  same  to  be  so  set  or  placed,  shall 
have  notice  and  be  required  to  remove  the  same  previous  to  such  person  being 
subject  or  liable  to  the  penalty  imposed  by  virtue  of  this  Act,  and  to  the  seizure, 
forfeiture,  appropriation,  appraisement,  or  sale  of  any  such  goods,  materials,  mat* 
ters,  or  other  thmgs,  coadies,  carts,  waggons,  drays,  wheelbarrows,  handbarrows, 
sledges,  trucks,  or  other  carriages,  in  manner  directed  by  this  Act,  then,  if  any 
person  or  persons  shall  set  or  place  any  goods,  materials,  matters,  ox  other  things, 
or  shall  set,  place,  or  drive  any  coaches  carts,  waggcms,  drays,  wheelbarrows, 
handbarrows,  sledges,  trucks,  or  other  carriages  upon  or  over  the  said  carriage  or 
foot-ways,  or  any  of  them,  or  any  pwrt  of  them,  at  any  time  subsequent  to  hia 
having  received  such  notice  ^-K>r  haviiig  been  required  to  renusve  the  same,  or  any 
other  goods,  materials,  matters,  or  things,  or  any  other  coaches,  carts,  waggons, 
drays,  wheelbarrows,  handbarrows,  sladges,  trucks,  or  other  carriages  from  off  the 
said  carriage  or  foot-ways,  or  any  of  thorn,  shall  cause  or  permit  the  same,  or  any 
of  them,  to  be  placed  or  set  by  his  servants,  or  by  any  person  employed  by  lum : 
»*-in  any  and  every  such  case  it  shall  not  be  necessary  or  requisite  that  any  Justice 
Qr  police  ouastable  as  aforesaid,  sasing  such  offonce  ooQuiiitlod  again,  shall  requira 
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arras  withoat  lawful  cause,  or  letting  off  any  fire-works  in  any  street  or 
pablic  place. 

P.  Fine  £5 — lOs. :  recoverable  as  offence  (1). 

8,  Id.y  8.  20.  {^One  Justice]. — (16)  Any  person  burning  any  shaYingR 
or  other  matters  or  things  in  any  street  or  public  place. 

P.  Fine  £2 — 5s. :  recorerable  as  offence  (1). 

8,  Id,y  8,  21.  {^One  Justice]. — (17)  Any  person  bathing  near  to  or 
within  view  of  any  public  wharf,  quay,  bridge,  street,  road,  or  other 
place  of  public  resort,  between  the  hours  of  six  o'clock  in  the  morning  and 
eight  in  the  evening.     See  "  Indecency,"  "  Vagrant." 

P.  Fine  not  exc.  £1 :  recoverable  as  offence  (1). 

N.B. — An^  constable  may  arrest  tvithout  warrant  any  person  found 
bathing  against  the  provisions  of  this  section.  (S.  21). 

8.  rd.y  8.  22.  [One  Justice]. — (18)  Any  individual  offanding  against 
decency,  by  the  exposure  of  his  or  her  person  in  any  street  or  public  plaoOi 
or  in  the  view  thereof.     See  "  Indecency,"  "  Vagrant." 

P.  Fine  £10 — £5 :  recoverable  as  offence  (I). 

N.B. — Constable  or  other  person  may  arrest  any  person  found  in  the 
act  of  committing  this  offence. 

8.  Id.y  8.  23.  [One  Justice]. — (19)  Any  person  whosoever  breeding, 
feeding,  or  keeping  any  kind  of  swine  in  any  house,  building,  yard,  garden, 
or  other  hereditaments,  situate  and  being  in  or  within  forty  yards  of  any 
street  or  public  place ;  or  suffering  any  kind  of  swine,  or  any  horse,  ass, 
mule,  sheep,  goat,  or  other  cattle  belonging  to  him,  or  under  his  charge, 
to  stray  or  go  about,  or  to  be  tethered  or  depastured  in  any  street  or 
public  place. 

P.  Fine  £2 — 58. :  to  be  recovered  as  offence  (1). 

8.  Id.j  8.  24.  [Two  Justices]. — (20)  Every  owner  or  occupier  of  pre- 
mises wherein  any  nuisance  shall  exist,  neglecting  to  remedy  or  remove 
such  nuisance,  pursuant  to  notice,  (r)  and  to  the  satisfaction  of  the  Justices. 

the  removal  of  such  goods,  materials,  matters,  or  other  things,  or  coaches,  carts, 
waggons,  drajs,  wheeiDarrows,  handbarrows,  sledges,  trucks,  or  other  carriages ; 
but  the  same,  or  any  of  them,  being  so  set  or  placed  in,  npon,  or  over  the  said 
carriage  or  foot-ways,  or  any  part  of  them,  contrary  to  the  directions  of  this  Act, 
shall  and  may  he  seized,  K)rfeited,  removed,  applied,  detained,  appraised,  or  told 
in  manner  herein  provided  as  to  any  other  goods,  materials,  matters,  or  things ; 
and  the  person  so  committing  the  said  offence,  and  the  owner  of  the  g^oods,  mat^ 
rials,  matters,  or  things,  or  coaches,  carts,  waggons,  drays,  wheelbam>W8,  hand* 
barrows,  sledges,  truolcs,  or  other  carriages,  which  shall  be  so  placed  or  driven, 
and  the  master  or  employer  of  the  person  so  offending,  shall  be  subject  and  liable 
to  the  same  penalty,  forfeitures,  proceedings,  charges,  and  punishments  as  if  such 
person  so  offending  had  neglected  or  refused  to  remove  the  said  goods,  materials, 
matters,  or  other  things,  or  coaches,  carts,  waggons,  drays,  wheelbarrows,  hand- 
barrows,  sledges,  trucks,  or  other  carriages,  when  required  to  do  so  under  and  by 
virtue  of  this  Act,  and  although  the  said  notices  or  requisitions  shall  not  havo 
been  again  given  or  repeated  to  the  person  committing  or  directing  or  permittiiig 
such  offences,  or  any  of  them ;  anything  in  this  Act  to  the  contrary  thereof  in 
anywise  notwithstanding :  Provided  that  nothing  in  this  Act  shall  prevent  any 
person  from  placing  an  awning  in  front  of  any  shop  or  house,  so  that  it  be  at  least 
seven  feet  above  the  foot- way,  and  the  posts  be  placed  close  to  the  corb-stone  cr 
outer  edge  of  the  foot- way.  (S.  18). 

([b)  Bv  this  section,  (24),  in  case  any  privy,  hog-stye,  or  any  other  matter  or 
thing  which  shall  be  at  any  time  in  any  place  within  any  of  the  said  towns,  shall 
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P.  Fine  £10 :  to  be  recovered  as  offence  (1). 

S.  Id.^  8,  25.  [One  Justice], — (21)  Any  owner  or  occupier  of  any 
house  or  place,  neglecting  to  keep  clean  all  private  avenues,  passages, 
yards,  and  ways  within  the  said  premises,  so  as  by  such  neglect  to  cause 
a  nuisance  by  offensive  smell  or  otherwise. 

P.  Fine  £2 — lOs. :  to  be  recovered  as  offence  (1). 

5.  /(i., «.  26.  [^One  Jxisiice], — (22)  Any  butcher,  or  the  owner  or 
occupier  of  any  shamble  or  slaughter-house,  obstructing  or  molesting  any 
Justice  or  constable  authorized  by  writing  in  the  inspection  thereof,  or 
refusing  or  neglecting  to  comply  with  their  directions  (s)  within  a  reason- 
able time. 

P.  Fine  £2 — 10s. :  to  be  recovered  as  offence  (1). 

8.  Id, J  8.  27.  [On«  Justice], — (23)  Any  person  hauling  or  drawing, 
or  causing  to  be  hauled  or  drawn,  on  any  part  of  the  streets  or  public 
places,  any  timber,  stone,  or  other  thing  otherwise  than  upon  wheeled  car- 
riages ; — or  suffering  any  timber,  stone,  or  other  thing  which  shall  be  carried 
principally  or  in  part  upon  wheeled  carriages,  to  drag  or  trail  upon  any 
part  of  such  street  or  public  place  to  the  injury  thereof,  or  to  hang  over 
any  part  of  such  carriage  so  as  to  occupy  or  obstruct  the  street  beyond  the 
breadth  of  the  said  carriage. 

P.  Fine  £2, —  to  be  recovered  as  offence  (1), — over  and  above  the 
damages  occasioned  thereby. 

N.B. — An^  constable  may  apprehend  any  person  he  shaU  find  in  the  act 
of  committing  any  such  ojfence, 

S.  Id,j  s,  28.  \_One  Justice], — (24)  The  owner  or  occupier  of  any 
house,  building,  or  premises,  having  any  iron  or  wooden  rails  or  bars  over 
the  areas  or  openings  to  any  kitchens  or  cellars  or  other  part  of  the  said 
house,  building,  or  premises,  beneath  the  surface  of  the  footway  of  any 
streets  or  public  places,  or  having  any  doorway  or  entrance  into  the  base- 
ment or  cellar  story  thereof,  and  not  keeping  the  same  or  the  raib  of 
such  kitchens  or  cellars  in  sufficient  and  good  repair,  or  not  safely  and 
securely  guarding  and  constantly  keeping  the  same  securely  guarded  by  a 

be  or  become  a  nuisance  to  any  of  the  inhabitants  thereof,  then  it  shall  be  lawful 
for  any  two  Justices,  upon  complaint  thereof  made  to  them  by  any  such  inha- 
bitants, and  after  due  investigation  of  such  complaint,  by  notice  in  writing,  to 
order  that  any  or  every  such  privy,  hoff-stye,  or  other  matter  or  thing,  being  a 
nuisance,  shall  be  remedied  and  removea  within  seven  days  after  such  notice  shaU 
have  been  given  to  the  owner  or  occupier  of  the  premises  wherein  such  nuisance 
shall  exist,  or  shall  have  been  left  for  such  owner  or  occupier  at  his  or  her  last  or 
usual  place  of  abode,  or  on  the  said  premises ;  and  it  shall  also  be  lawful  for  such 
Justices  to  indict  for  such  nuisance  such  person  neglecting  or  di8obe3ring  such 
notice,  at  the  next  Quarter  Sessions  to  be  held  within  any  of  the  said  towns,  and, 
if  convicted,  such  nuisance  shall  be  removed,  taken  down,  and  abated,  according 
to  law  with  regard  to  public  or  common  nuisances;  and  the  offender  shall  be 
subject  to  such  punishment  as  the  Justices  assembled  at  Quarter  Sessions  within 
anv  of  the  said  towns  shall  direct.  (S.  24). 

(s)  For  preserving  cleanliness  and  health,  it  shall  be  lawftil  for  any  Justice 
appointed  under  this  Act,  and  for  any  constable  authorized  by  anv  writing  under 
the  hand  of  any  such  Justice,  whenever  and  as  often  as  either  of  them  shall  see 
occasion,  to  inspect  the  butchers*  shambles  and  slaughter-houses  in  any  of  the 
said  towns  for  which  he  or  either  of  them  shall  be  so  respectively  appointed,  and 
to  give  such  directions  concerning  the  cleansing  the  said  shambles,  Ao^  both 
within  and  without,  as  to  him  shall  seem  needful.  (S.  26). 
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rail  or  rails,  or  covering  the  Bune  over  with  a  strong  fiap  or  traindoor, 
according  to  the  nature  of  the  case,  and  so  as  to  prevent  danger  to  any 
persons  passing  and  re-passing ;— or  any  such  owner  or  occnpier  leaving' 
open  or  not  sufficiently  and  substantially  covering  and  keeping  eorensd 
and  secured  any  coal-hole,  or  other  hole,  funnel,  trap- door,  or  oellar-flap 
belonging  to  or  connected  with  his  or  her  house,  building,  or  premises, 
(save  and  except  only  during  such  reasonable  times  as  any  coiJSf  wood, 
casks,  or  other  things  shall  be  putting  down  or  taking  up  out  of  any  audi 
vault  or  basement  story,  or  during  such  reasonable  times  as  the  flap,  trap- 
door, or  covering  thereof  shall  be  altering,  repairing,  or  amending) ;— or 
such  owner  or  occupier  not  repairing,  and  from  time  to  time  keeping  in  good 
and  substantial  repair,  to  the  satisfaction  of  the  Justice  appointed  under 
this  Act,  all  and  every  or  any  such  iron  or  wooden  rails,  guard-nulSy  flupSi 
trap-doors,  and  other  covering. 

P.  Fine  £5 — £2 :  recoverable  as  offence  (1). 

8.  Id^  8, 29.  [One  Jusdce].-^2b)  Any  person  nuiking  any  cellar  or 
any  opening,  door,  or  window  in  or  beneath  the  surface  of  the  fbolwaj  of 
any  street  or  public  place. 

P*  Fine  £5, — recoverable  as  offence  (1),— ^over  and  above  the  expense 
of  remedying  or  removing  any  such  cellar,  &c.,  made  contrary  to  the  pro- 
visions hereof, — such  expense  to  be  assessed  and  allowed  by  su(^  Jostiee. 

8.  Id,j  s,  30.  [One  Justice], — '26)  Any  person  having  any  such  well 
as  hereby  mentioned,  (s.  30),  and  failing  to  cover  and  secure  the  same  in 
the  maimer  and  within  the  time  hereby  required  and  directed,  (t) 

P.  Fine  2s.  6d.  for  every  day  that  such  well  shall  remain  open  and 
uncovered  contrary  to  the  provisions  of  this  Act:  to  be  recoverod  aa 
offeace  (1). 

8.  Id.y  8.  SI,  [One  Justice']. — (27)  Any  person  or  persons  digging  or 
makings  or  causing  to  be  dug  or  made,  any  hole,  or  leaving  or  causing  to 
be  left  any  hole  before  any  vacant  ground,  or  before  or  behind  or  on  tiie 
side  oi  any  house  or  other  tenement  or  building  erected,  or  being  erected, 
or  about  to  be  erected  in  and  adjoining  to  any  street  or  public  place 
formed,  or  to  be  formed,  or  forming,  for  the  purpose  of  making  any  rwAtj 
or  the  foundation  to  such  houses  or  other  buildings,  or  for  any  otlier 
purpose  whatever,  and  not  forthwith  enclosing  the  same  in  a  good  and 
sufficient  manner  to  the  satisfaction  of  the  Police  (v)  Magistrate  of  the 
Haid  town  respectively ; — or  keeping  up,  or  causing  to  be  kept  up  and  con- 
tinued, any  such  enclosure  for  any  time  longer  than  absolutely  necessary  in» 


(t)  Every  pemon  who  shall  have  a  well  situate  between  his  or  her  dweffing^ 
house,  or  the  appnrtenances  thereof!  and  any  street  or  footway  within  the  limits 
of  any  of  the  said  towns,  or  at  the  side  thereof,  or  in  any  yanl  or  place  open  or 
exposed  to  such  street  or  footway,  shidl  cause  such  well  to  be  securely  and  per- 
manently covered  over,  and  shall  not  be  at  liberty  to  open  the  same  or  draw  water 
therefrom  unless  by  a  pump  fixed  closely  and  securely  therein.  (S.  30). 

(V)  2  Vic,  No.  2,  is  repealed  as  to  regulation  of  Police,  by  14  Vic,  No.  ilB. 
11  Vic.,  No.  44,  enacts.  That  every  Justice  of  the  Peace  sIm^  have  the  same  powar 
and  authority  within  the  limits  of  any  of  the  said  coimtry  towns  near  to  his  reii- 
denoe  as  be  would  have  if  he  had  been  duly  appointed  to  execute  duties  at  FM»' 
Magistrate  within  such  town:  Provided  that  this  does  not  apply  to  any  such 
town  in  which  there  may  be  now  or  hereafter  a  duly  appointed  Police  Magistrata 
in  the  performance  of  the  duties  imposed  by  2  Vic,  Nc  2. 
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the  opinion  of  the  said  Magistrate,  or  (when  thereunto  required  by  the 
said  Magistrate)  neglecting  well  and  sufficiently  to  fence  or  enclose  any 
such  hole,  or  area,  or  space  opened  or  left  open,  and  intended  for  an  area, 
foundation,  or  any  other  purpose  whatsoever,  in  front  of^  or  behind,  or  on 
the  side  of  any  such  vacant  ground,  house,  or  other  tenement  or  building  in 
and  adjoining  to  any  such  street  or  public  place  formed,  or  forming,  or  to  be 
formed,  within  twenty-four  hours  after  he  or  they  shall  be  required  to  do 
so  by  the  said  Magistrate,  and  in  the  manner  and  with  such  materials  as 
be  snail  direct,  and  to  his  satisfaction ;  and  not  placing  a  light  upon  the 
said  enclosure,  and  keeping  the  same  constantly  bumingi  from  sunset  to 
sunrise,  during  the  continuance  of  such  enclosure. 

P.  Fine  £5 — £2  :  to  be  recovered  as  offence  (1). 

S.  Id. J  8,  32.  [On«  Justice]. — (28)  The  owner  or  occupier  of  any 
house  or  building  neglecting  to  provide  such  house,  &c.,  with  gutters,  or 
to  be  otherwise  so  constructed  as  to  prevent  rain  fh>m  dropping  from  the 
eaves  thereof  upon  any  part  of  the  footway  of  any  street  or  public  place 
within  any  of  the  said  towns. 

P.  Fine  ds.  for  every  day  that  the  same  be  not  prevented  or  remedied^ 
by  gutters  or  otherwise :  to  be  recovered  as  offence  (1). 

8,  Idj  8,  33.  [One  JuaHce], — (29)  Any  person  or  persons  driving,  or 
causing  to  be  driven,  any  cart  or  other  carriage  with  any  night  soil  or 
ammoniacal  liquor  therein  through  or  in  any  of  the  streets  or  public  places, 
between  the  hours  of  five  o'clock  in  the  morning  and  ten  o'clock  at  night, 
or  filling  any  cart  or  other  carriage  so  as  to  turn  over  or  cast  any  night 
soil,  ammoniacal  liquor,  slop,  mire,  or  channel  dirt,  or  filth  in  or  upon  any 
of  the  said  streets  or  other  public  places. 

P.  Fine  £5 :  to  be  recovered  as  offence  (1) 

N.B. — Any  person  may  apprehend  the  offender  without  other  warrant 
than  the  authority  of  this  Actj  and  convey  him  before  a  Justice.  Promded 
the  offender  cannot  be  apprehended^  the  owner  of  such  cart  or  carriage  in 
which  such  night-soil^  ^c.j  shall  be  put  or  placed^  and  also  the  employer  of 
the  offender,  shall  be  liable  to  and  forfeit  and  pay  such  pemtlty  as  aforesaid. 

8.  Id.j  s.  34.  [One  Justice']. — (30)  Any  person  emptying  or  beginning 
to  empty  any  privy,  or  taking  away  night-soil  from  any  house  or  premises, 
within  the  streets  or  public  places,  or  coming  with  carts  or  carriages  for 
that  purpose,  except  between  the  hours  of  ten  at  night  and  five  in  the 
morning ; — or  putting  in  or  casting  out  of  any  cart  or  tub  or  otberwisOi 
any  night-soil  in  or  near  any  of  the  streets  or  public  places. 

P.  Impr.  not  exc.  30  days :  to  be  computed  from  &j  of  commitment. 

N.D. — It  shall  be  lawful  for  any  constable,  fond  he  is  hereby  strictly 
charged  so  to  doj,  or  for  any  other  person  whoever,  without  any  warrantor 
other  authority  than  this  Act,  to  apprehend  and  convey  any  person  or  per- 
sons  found  committing  any  of  the  said  cffenees,  or  either  of  them,  to  any 
watch-house,  or  any  other  place  of  confinement  or  security,  and  thence  to 
convey  him  or  them,  a»  soon  as  convenierUly  may  be,  before  some  Justice. 
The  owner  of  any  carts,  carriages,  horses,  or  beasts  employed  in  and  about 
emptying  and  removing  such  night-soil,  or  coming  for  that  purpose,  (save 
and  except  within  the  hours  hereby  allowed),  or  the  employer  of  any  person 
who  shall  so  put  or  cast  out  any  such  mght-soU^  shall  Jbrfkit  and  pay  the 
sum  of  £5  for  every  such  offence. 
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8.  Id,^  s.  35.  [One  Justice]. — (31)  Any  person  wantonly  or  mali- 
ciously breaking  or  injuring  any  lamp  or  lamp- post,  or  extinguishing  any 
lamp  Pet  up  for  public  convenience. 

P.  Fine  £5 — £1, — to  be  recovered  as  offence  (1),— over  and  above  ex- 
pense of  repairing  injury  committed,  to  be  estimated  by  the  Justice. 

N.B.-— ilny  constable  may  seize  any  person  found  committing  any  such 
offence^  and  convey  to  nearest  watch-house. 

8.  Id,^  s.  36.  [One  Justice], — (32)  Any  person  throwing  or  causing; 
to  be  thrown  any  dead  animal  into  any  street,  lane,  road,  or  other  public 
place  within  the  limits  of  any  of  the  said  towns,  or  into  any  river,  creek, 
or  other  stream  flowing  through,  by,  or  along  any  such  street,  lane,  road, 
or  other  public  place  within  the  same ;  or  leaving,  or  causing  to  be  left, 
the  same  upon  the  shores  thereof. 

P.  Fine  £1 — 5s. :  to  be  recovered  as  offence  (1). 

N.B. — Constable  may  arrest  as  under  s,  35,  or  take  before  Justice. 

S,  Id.,  s.  37.  {^One  Justice], — (33)  Any  person  blasting,  or  caosing 
to  be  blasted,  any  rock  within  the  limits  of  any  of  the  said  towna,  withoiit 
giving  notice,  in  writing,  twenty-four  hours  previously,  to  the  (Note  v) 
Police  Magistrate,  (who  shall  appoint  a  time,  &c.),  or  not  conforming  to 
such  directions  given  to  him  by  the  said  Magistrate  as  he  may  deem  ne- 
cessary for  the  public  safety. 

P.  Fine  £20 — £10  :  to  be  recovered  as  offence  (1) 

N.B. — The  Police  Magistrate  shall  appoint  a  time  when  the  blasting  may 
take  placCj  and  give  such  other  directions  as  he  may  deem  necessary  far  the 
public  s(rfety. 

8.  Id,j  s.  38.  [One  jMS^tce].— (34)  Any  person  forming,  digging,  or 
opening  any  drain  or  sewer,  or  removing,  or  causing  to  be  removed,  any 
turf,  clay,  sand,  soil,  gravel,  stone,  or  other  material  used  in  the  formation 
of  the  streets,  in  and  from  any  part  of  the  carriage  or  foot-ways,  without 
leave  first  had  and  obtained  from  the  Police  Magistrates ;  or  wantonly 
breaking  up  or  otherwise  damaging  the  said  carriage  or  foot- ways. 

P.  Fine  £5 — ^£1 :  to  be  recovered  as  offence  (1). 

8.  Id.j  s.  39.  [One  Justice"]. — (35)  The  driver  of  any  waggon,  wain, 
cart,  or  dray  of  any  kind,  riding  upon  any  such  carriage  in  any  street  at 
public  place,  and  not  having  any  person  on  foot  to  guide  the  same,  (light 
carts  drawn  by  one  horse  and  guided  with  reins  only  excepted) ;— or  the 
driver  of  any  carriage  wilfully  being  at  such  a  distance  therefrom,  or  in  soeh 
a  situation  whilst  it  is  passing  on  such  street  or  public  place  that  he  cannot 
govern  the  horses  or  cattle  drawing  the  same; — or  any  person  riding  on  the 
shaft  of  any  waggon,  &c. ;— or  the  driver  of  any  waggon,  &c.,  or  other 
carriage,  meeting  any  other  carriage,  and  not  keeping  his  waggon,  &c.,  on 
the  left  or  near  side  of  the  road ; — or  any  person  in  any  manner  wilfully 
preventing  any  other  person  from  passing  him,  or  any  carriage  under  hiB 
care,  upon  such  street  or  public  place ;-— or,  by  negligence  or  miBbehayioar, 
preventing,  hindering,  or  interrupting  the  free  passage  of  any  carriage  or 
person  in  or  upon  the  same. 

P.  Fine  £2 — 10s. :  to  be  recovered  as  offence  (1). 

N.B. — Any  constable  or  other  person  may  apprehend  any  perwon  $o 
offftnding^  &c,^  and  convey  before  Justice. 

8,   Id.j  s.  40.     [One  Justice]. — (36)    Any  person  riding  or  driving 
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throngh  any  fltreet  or  public  place  within  any  of  the  Raid  towns,  so 
negligently,  carelessly,  or  furiously,  that  the  safety  of  any  other  person 
shall  be  actually  endangered.    See  "  Carriages,"  p.  56. 

P.  Fine  £10 — £2  :  to  be  recovered  as  offence  (1). 

S»  Id»j  s.  41.  [^One  Justice], — (37)  Any  person  posting  or  otherwise 
affixing  any  placard  or  other  paper  upon  any  wall,  house,  or  building,  or 
defacing  any  such  wall,  &c.,  by  chalk  or  paint,  or  otherwise. 

P.  Fine  10s. :  to  be  recovered  as  above,  fupon  the  complaint  of  the 
owner  or  occupier  of  any  nuch  wall,  ^c.) 

N.B. — By  2  Fee,  No,  3,  amending  4  W,  77.,  No.  7,  the  penalty  f err  the 
Uke  offence  in  *  the  Town  and  Port  of  Sydney,^  is  any  sum  not  exc.  £1. 

S.  Id.,  s,  4:3.  [^One  Justice"], — (38)  Any  person  pulling  down,  destroy- 
ing, defacing,  or  injuring  any  marks,  marking  the  limits  of  the  said 
towns,  (w) 

P.  fist  offence),  fine  £5;  (Ind  offence),  fine  £10;  (Srd  and  subsequent 
offence),  fine  £20 :  to  be  recovered  as  oifence  (1). 

S.  Id.,  s,  4:4:,  [^One  Justice^, — (39)  Any  person  wilfully  obstructing  or 
hindering  the  Police  Magistrate  (Note  v)  of  each  town,  or  any  of  his 
assistants,  in  perambulating  the  limits  of  said  town. 

P.  Fine  £5 :  to  be  recovered  as  oifence  (1). 

N.B. — The  Police  Magistrate  of  each  toum  shall  perambulate,  with 
proper  assistants,  the  said  limits  on  some  convenient  day  in  Easier  week  in 
each  and  every  year,  and  shall  make  a  record  thereof,  to  be  fled  and  kept 
in  the  office  of  the  Clerk  of  the  Peace  for  each  town, 

S,  Id.,s.4S.  {x)  [^One  Justice], — (40)  Any  person  erecting  or  rebuilding 

(w)  The  Snrveyor-Oeneral  and  his  Deputy  shall  set  out  and  mark  with  sufficient 
marks  the  limits  of  the  said  towns,  subject  to  the  Governor's  approval ;  and  upon 
publication  of  description  of  the  boundaries  in  the  Oovernment  Gazette,  the  same 
shall  be  deemed  to  be  the  limits  of  the  said  towns  respectively  ;  and  neither  the 
Surveyor- General  nor  his  assistants  nor  deputies  shall  be  deemed  to  commit 
any  trespass  by  entering  on  private  property  to  erect,  uphold,  or  repair  the  said 
marks.  (8.  43). 

(x)  Ss.  45,  46, — ^by  which  the  Surveyor-General  or  his  Deputy  shall  set  out  the 
breadth  of  the  carriage  ard  foot-ways  of  all  towns  within  the  operation  of  this  Act, 
and  cause  the  foot-ways  to  be  marked  by  posts  wherever  necessary ;  and  also, 
before  the  said  Surveyor-General  or  his  Deputy  shall  set  out  such  wot-ways,  he 
shall  lay  before  the  Governor  and  Executive  Council  a  plan  of  the  same,  and  there- 
upon the  said  Governor  and  Executive  Council  shall  fix  and  declare  the  distances 
from  the  exterior  edge  of  such  foot- ways  within  which  buildings  may  not  be  erected, 
— are  amended  by  19  Vic,  No.  10,  which  enacts,  that  in  all  towns  in  which  Htreets 
8h<)ll  have  been  set  out  and  allotments  sold  in  conformity  with  the  design  of  such 
towns,  it  shall  be  sufficient  for  the  Surveyor-General  or  his  Deputy,  or  any  Magis- 
trate or  Municipal  Officer  of  such  town,  under  the  authority  of  the  Governor,  to  set 
out  and  mark  the  carriage  and  foot-ways,  by  placing  posts  at  the  comers  and  in- 
tersections of  the  streets,  or  wherever  necessary  or  desirable,  so  as  to  give  a  width 
of  42  feet  for  the  carriage-way,  and  12  feet  &r  each  foot-way,  in  streets  66  feet 
wide,  and  in  proportion  in  streets,  lanes,  Ac,  of  other  widths  than  66  feet ;  and 
thereupon  such  carriage  and  foot-ways  respectively  shall  be  deemed  to  be  fully  set 
out  and  marked  for  the  purposes  of  the  Act. 

By  s.  47,  The  curb-stone  of  the  foot-ways  shall  not  be  on  private  property, 
unless  with  proprietor's  consent,  or  by  4  W.  IV.,  No.  11 ;  and  all  land  now  open 
to  the  street,  or  formed  into  a  street  at  the  public  expense,  is  to  be  deemed 
dedicated  to  the  public.  Land  heretofore  used  as  a  carriage  or  foot- way  may  be 
resumed,  with  the  consent  of  the  Governor. 
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any  hon«ie,  shop,  or  other  hoilding,  in  whole  or  in  any  part,  or  making 
any  addition  or  alteration  to  the  same,  except  according  to  the  proviaioiis 
hereof,  (y) 

P.  Fine  £20 :  to  he  recovered  as  offence  (1 ). 

8.  Id,<t  8.  49.  [One  Justice]. — (41)  Any  person  heginning  to  erect 
any  hoase,  shop,  or  other  huilding  in  any  street  within  any  of  the  said 
towns  without  first  serving  notice  in  writing  on  the  Police  Magistrate  on 
any  lawfal  day,  between  the  hours  of  eleven  and  three  o'clock,  stating 
such  intention,  and  describing  the  propo<«ed  situation  of  the  building,  and 
without  having  received  a  paper  signed  by  the  said  Police  Ma^strate, 
specifying  the  provisions  of  this  Act,  so  far  as  the  same  may  relate  to  the 
erection  of  such  house,  &c. 

P.  Fine  not  exc.  £10 :  to  he  recovered  as  offence  (1). 

8.  Id.^  s.  49.  [One  Justice\ — (42)  The  said  Police  Magistrate  refua- 
ing  or  neglecting  to  furnish  such  written  paper  within  seven  days  after 
receipt  of  such  notice. 

P.  Fine  £10,  (unless  reasonable  cause  be  shown) :  to  be  recoTered  as 
offence  (1). 

8,  Id.^  8.  50.  [  One  Justice"]. — (43)  Any  owner  or  occupier  of  any 
house,  building,  or  premises,  having  any  entrance,  area,  garden,  or  other 
open  space  adjoining  the  footway  of  any  street  or  public  place  beneath  the 
level  of  the  curb-stone  or  exterior  edge  of  such  foot- way,  or  having  any 
steps  adjoining  such  foot-way,  and  failing  to  protect  and  guard  the  same 
by  good  and  sufficient  rails,  fences,  or  other  enclosures,  so  as  to  prevent 
danger  to  persons  passing  and  re-passing. 

P.  Fine  £b — £2,  (as  often  as  convicted) :  to  be  recovered  as  offence  (1). 

S.  Id.^  8.  52.  [One  Justice^. — (44)  The  occupier  of  any  house  in  any 
street  or  public  place,  refusing  or  neglecting  to  paint  or  affix,  or  cause  to 
be  painted  or  afHxed,  in  legible  characters,  upon  the  door  of  such  hooae, 
the  number  allotted  thereto,  within  fourteen  days  after  written  notice  to 
that  effect  from  the  person  appointed  by  the  Governor  left  at  said  house. 

P.  Fine  10s.,  and  the  like  sum  for  every  week  during  the  continuance 
of  such  refusal  or  neglect :  to  be  recovered  as  offence  (1). 

8,  Id.,  8.  54.  [One  Justice], — (45)  Any  person,  after  the  said  foot- 
ways shall  be  so  net  out  as  aforesaid  (see  s.  53)  in  any  of  the  said  towns, 
desirous  of  flagging,  paving,  gravelling,  or  putting  a  curb-stone  to  the 
foot- way  in  front  of  his  or  her  house,  and  commencing  any  such  work  widi- 

By  8.  53,  Any  person  apx)ointed  by  the  Governor  may  cause  the  foot-waja  to 
he  levelled,  &c.,  and  may  remove  any  flagginff,  steps,  or  other  obstructions,  if 
necessary,  which  may  be  erected  or  placed  on  the  said  foot- ways. 

(t)  As  soon  as  the  foot- way  of  any  street  or  public  place  within  any  of  the  said 
towns  shall  be  fixed  and  declared  by  the  Oovemor  and  Execative  UouncQ,  (see 
Act,  and  19  Vic,  No.  10),  no  house,  &c.,  shall  be  erected,  or  rebuilt,  or  allowed  to 
project,  within  the  fixed  distance  from  outer  ed^e  of  said  foot-way,  nor  any  addi- 
tion or  alteration  be  made  to  the  same,  except  m  conformity  with  the  proviuoas 
hereof;  and  if  said  house,  &c.,  be  not  removed  and  abated  within  one  month  after 
notice  from  the  Police  Magistrate,  the  owner  or  occupier  thereof  shall  finrther  for- 
feit £1  for  every  day  the  same  shall  remain  contrary  to  this  Act ;  and  two  or  more 
Justices  (the  said  Police  Maeistrate  being  one)  may  grant  a  warrant  to  eanae  Ae 
said  house,  Ac.,  to  be  taken  down,  and  the  materials  to  be  sold ;  the  anrplns,  after 
paying  the  charges  of  taking  down  the  same,  to  be  paid  to  the  owner  ibttnoL 
(S.  48). 
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out  giving  notice  in  writing  of  such  intention,  at  least  twenty-four  hours 
hefore  such  work  nhall  have  heen  begun,  to  the  Police  Magistrate,  at  his 
office,  between  the  hours  of  eleven  a.m.  and  three  p.m.  on  any  lawful  day, 
or  refusing  or  neglecting  to  conform  to  the  directions  of  the  said  Magistrate 
as  to  the  length,  breadth,  height,  slope,  and  inclination  of  such  foot*way. 

P.  Fine  £10 — £5 :  to  be  recovered  as  offence  (1). 

N.B. — Ani/  two  or  more  Justices  (the  said  Police  MagistrcUe  (Note  v) 
being  one)  may  order  the  removal  of  all  work  which  may  be  so  exeduted 
contrary  to  such  directions. 

S,  Id.,  s.  55.  \^One  Justice"], — (46)  Any  person,  in  any  manner  what- 
soever, wilfully  obstructing,  hindering,  or  molesting  any  person  having  the 
control  of  the  streets  or  public  places  within  any  of  the  said  towns,  or 
any  surveyor  or  other  officer,  or  person  whomsoever,  appointed,  employed, 
or  authorized  to  put  in  execution  this  Act,  in  the  performance  or  execution 
of  their  duty. 

P.  Fine  (1st  offence\  £5 ;  (2n«?  offence)y  £10 ;  {Zrd  and  subsequent 
offence),  £20  :  to  be  recovered  as  offence  (1). 

8.  Id.,  5.  59.  (z)  [One  Justice], — (47)  Any  person,  being  summoned 
to  attend  as  a  witness  to  give  evidence,  on  oath  or  solemn  affirmation, 
before  any  Justice  or  Justices,  touching  any  matter  of  fact  contained  in 
any  information  or  complaint  for  any  offence  against  this  Act,  whether  on 
the  part  of  the  prosecutors  or  informers,  or  of  the  persons  complained  of, 
being  within  the  limits  of  any  of  the  said  towns  in  which  the  cause  of  such 
complaint  shall  have  arisen,  and  refusing  or  neglecting  to  appear  at  such 
time  and  place  to  be  for  that  purpose  appointed,  without  such  excuse  for 
such  refusal  or  neglect  as  shall  be  approved  of  by  such  Justice,  &o. ;  or, 
appearing  and  refusing  to  be  examined  on  oath  or  solemn  affirmation,  or  to 
give  evidence,  before  such  Justice,  &c. 

P.  Fine  £10 — £5 :  to  be  recovered  as  offence  (1). 

N.B. — The  Justice  is  required  to  issue  the  summons  if  demanded. 

S.  19  Vic,  No.  24,  s.  1.  [One  Justice]. — (48)  Any  person  brought 
before  any  Justice  of  the  Peace,  charged  with  having  in  his  possession,  or 

(z)  S.  56  provides  for  the  framing  of  Market  Begnlations  by  the  Justices,  sub- 
ject to  the  approval  of  the  Governor ;  and  s.  57  empowers  the  Colonial  Treaauier 
to  farm  the  stalls  or  standings  in  the  Market  Houses. 

Provisions  to  be  extended  to  any  Town'}, — When  the  Governor  for  the  time  being 
shall  deem  it  expedient  to  extena  the  provisions  of  this  Act  to  any  other  town  in 
the  said  Colony,  it  shall  and  may  be  lawful  for  the  said  Governor,  or  Acting  Gk>- 
vemor  for  the  time  being,  to  declare  the  same  by  proclamation,  to  be  published  in 
the  Oovernment  Gazette ;  and  from  and  after  the  publication  thereof,  this  Act 
shall  be  deemed  and  taken  to  apply  and  be  in  force  in  the  towns  to  be  specified  in 
Such  proclamation,  to  all  intents  and  pnrposes  as  fully  and  effectually  as  if  the 
said  towns  were  specially  named  therein.  (S.  64). 

Jurisdiction. — Limitation  of  Time'}. — All  complaints  may  be  heard  by  one  Jus- 
tice ;  the  procedure  is  by  summons.  No  conviction  after  the  expiration  of  one 
month  from  the  time  when  the  offence  was  committed.  ( S.  58). 

Appeal"}. — By  s.  61,  Where  the  penalty  is  above  five  pounds,  the  defendant  may 
appeal  to  the  next  Quarter  Sessions  for  the  district  where  such  offence  was  com- 
mitted, provided  the  same  be  not  holden  within  seven  days  after  such  conviction 
or  order,  and  then  to  the  Quarter  Sessions  next  ensuing ; — the  appellant  to  enter 
into  a  bond  or  recoffnizance  in  double  the  penalty  incurred. 

Appropriation  of  fVfif«].— One-half  to  the  informer,  and  one-half  to  Her  Ma- 
jesty ;  unless  otherwise  specially  appropriated ;  (s.  67) ;  and  see  19  Vie,  No.  24,  s.  7. 
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conyeying  in  any  manner,  anything  which  may  be  reasonably  saspected  of 
being  stolen  or  unlawfully  obtained,  and  not  giving  an  account  to  the 
satisfaction  of  such  Justice  how  he  came  by  the  same. 

P.  Fine  not  exc.  JElO  :  to  be  recovered  as  offence  (1) ;  (a)  or  impr. 
for  not  exc.  3  cal.  m.,  with  or  without  h.l. ;  as  to  search  warrant,  &c., 
see  Note  (b)  ;  as  to  examination  and  punishment  of  party  from  whom 
stolen  goodft  are  received,  see  Note  fc),  and  the  disposition  of  such  goodsi 
see  Note  (d) 


(a)  S.  26  incorporates  this  Act  with  2  Vic,  No.  2 ;  and  provides  that  it  shall  be 
construed  as  part  and  parcel  thereof ;  it  is  questionable  whether  the  mode  of  re- 
covering penalties  provided  by  the  latter  Statute  is  thus  intended  to  be  g^ren ;  no 
other  mode  of  recovery  is  provided.   Section  23  ( Note  L)  is  insensible  on  this  pcrint. 

(b)  In  case  of  information  given  that  there  ia  reasonable  cause  for  tuspectinf 
that  any  Goods  have  been  unlawfully  obtained^  and  are  concealed], — By  a.  2,  If 
infomiAtion  shall  be  given  on  oath  to  any  Justice  of  the  Peace,  that  there  !• 
reasonable  cause  for  suspecting  that  anything  stolen  or  nnlawfilly  obtained  if 
concealed  or  lodged  in  any  dwelling-house  or  any  other  place,  it  shall  be  lawfiil 
for  such  Justice,  by  special:  warrant  under  his  hand,  directed  to  any  Chief 
Constable  or  Inspector  of  Police,  to  cause  every  such  dwelling-house  or  other 
place  to  be  entered  and  searched  at  any  time  of  the  day,  or  by  night,  if  power  for 
that  purpose  be  given  by  such  warrant ;  and  the  said  Justice,  if  it  shall  appear 
to  him  necessary,  may  empower  such  Chief  Constable  or  Inspector,  with  such 
assistance  as  may  be  found  necessary, — such  Chief  Constable  or  Inspector  hav- 
ing previously  made  known  such  his  authority, — to  use  force  for  the  effecting  of 
such  entry,  whether  by  breaking  open  doors  or  otherwise ;  and  if,  upon  search 
thereupon  made,  auy  such  thing  shall  be  found,  then  to  convcv  the  pame  before 
a  Justice  of  the  Peace,  or  to  guard  the  same  on  the  spot  until  the  offenders  are 
taken  before  a  Justice  of  the  Peace,  or  otherwise  dispose  thereof  in  some  place 
of  safety ;  and  moreover  to  take  into  custody  and  carry  before  the  said  Justice 
every  person  found  in  such  house  or  place  who  shall  appear  to  be  privy  to  the 
deposit  of  any  such  thing,  knowing,  or  having  reasonable  cause  to  suspect,  the 
same  to  have  been  stolen  or  otherwise  unlawfully  obtaiued. 

(c)  Party  from  whom  stolen  Goods  are  received  to  be  examined  by  the  Justice], — 
By  s.  3,  When  any  person  shall  bo  brought  before  any  such  Justice  of  the  Peace, 
charged  with  having  or  conveying  anything  stolen  or  unlai^lTully  obtained, 
and  shall  declare  that  he  received  the  same  from  some  other  person,  or  that  he  was 
employed  as  a  carrier,  agent,  or  servant,  to  convey  the  same  for  some  other  person, 
sucii  Justice  is  hereby  authorized  and  required  to  cause  every  such  person,  and 
also,  if  necessary,  every  former  or  pretended  purchaser,  or  other  person  through 
whose  possession  the  same  shall  have  passed,  to  be  brought  before  him  and  examined, 
and  to  exajjpino  witnesses  upon  oath  touching  the  same ;  and  if  it  shall  appear 
to  such  Justice  that  any  person  shall  have  had  possession  of  such  thing,  and  had 
reasonable  cause  to  believe  the  same  to  have  lieen  stolen  or  unlawfully  obtained, 
every  such  person  shall  be  deemed  guilty  of  a  misdemeanor,  and  to  have  had  posses- 
sion of  such  thing  at  the  time  and  place  when  and  where  the  same  shall  haTe  been 
found  or  seized ;  and  the  possession  of  a  carrier,  agent,  or  servant  shall  be  deemed 
to  be  the  possession  of  the  person  who  shall  have  employed  such  other  person  to 
convey  the  same,  and  shall  be  liable  to  a  penalty  of  not  exc.  £10 ;  or,  in  the  discre- 
tion of  the  Justice,  imprisonment,  with  or  without  hard  labour,  for  not  exceeding 
3  calendar  months. 

(d)  Power  to  order  delivery  of  possession  of  Goods  charged  to  have  been  stolen 
or  fraudulently  obtained^  and  in  custody  of  ConstabW]. — By  s.  4,  If  any  goods  or 
money  charged  to  he  stolen  or  fraudulently  obtained  shall  be  in  the  custody  of  any 
constable,  by  virtue  of  any  warrant  of  a  Justice,  or  in  prosecution  of  any  charge 
of  felony  or  misdemeanor  in  regard  to  the  obtaining  thereof,  and  the  person 
charged  with  stealing  or  obtaining  possession  as  aforesaid  shall  not  be  found,  or 
shall  have  been  summarily  convicted  or  discharged,  or  shall  have  been  tried  and 
acquitted,  or,  if  such  person  shall  have  been  tried  and  found  guilty,  but  the  pro- 
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S,  Id.y  8. 6.  {^One  Justice]. — (49)  Any  person  lodging  any  information 
before  any  Justice  of  the  Peace  for  any  offence  alleged  to  have  been 
committed,  by  which  he  was  not  personally  aggprieved,  and  afterwards 
directly  or  indirectly  receiving,  without  the  permission  of  one  of  Her  Ma- 
jesty's Justices  of  the  Peace,  any  sum  of  money  or  other  reward  for  com- 
pounding, delaying,  or  withdrawing  the  information. 

P.  Fine  not  exc.  £10  :  to  be  recovered  as  offence  (48). 

N.B. — The  Justice  may  issue  his  warrant  or  summonSy  as  he  may  deem 
best,  for  bringing  before  him  the  party  charged  with  such  offence.  As  to  the 
power  of  convicting  Justice  to  lessen  informer's  share,  see  Note  (e). 

8.  Id,,  s,  8.  [One  Jtistice], — (50)  Every  person  occupying  or  having 
occupied  any  house  or  lodging  as  tenant  thereof,  and  wilfully  or  mali- 
ciously doing  any  damage  to  the  premises,  or  to  any  furniture  thereof,  not 
being  the  property  of  such  tenant  or  occupier. 

P.  Forfeit  such  sum  as  shall  appear  to  the  Justice  reasonable  compensa- 
tion for  the  damage  done,  not  more  than  £20, — ^to  be  paid  to  landlord  or 
party  aggrieved :  to  be  recovered  as  offence  (48). 

N.B. — Upon  complaint  laid  within  one  cal.  month  next  after  the  com' 
mission  of  the  offence,  or  the  end  of  the  tenancy  or  occupation.  As  to  sum- 
mary adjudication  in  case  of  excessive  or  irregular  distress j  see  Note  (p)  ; 

pertj  so  in  castody  shall  not  have  been  included  in  any  indictment  upon  which  he 
shall  have  been  found  guilty, — ^it  shall  be  lawful  for  any  Justice  of  the  Peace  to 
make  an  order  for  the  deuvery  of  such  goods  or  money  to  the  party  who  shall 
appear  to  be  the  rightful  owner  thereof; — or  in  case  the  owner  cannot  be  ascer- 
tained, then  to  make  such  order  with  respect  to  such  goods  or  money  as  to  such 
Justice  shall  seem  meet :  ProYided  that  no  such  order  shall  be  any  bar  to  the  right 
of  any  person  to  sue  the  party  to  whom  such  goods  or  money  shall  be  delivered, 
and  to  recover  the  same  from  him  by  action  at  law,  so  that  such  action  shall  be 
commenced  within  six  cal.  months  next  after  date  of  such  order.    And  by  s.  5,->- 

Undaimed  tlolen  Goods  in  the  custody  of  the  Police  may  be  told  after  twelve 
monfht  for  the  benefit  of  the  Police  Reward  Fund]. — When  any  goods  or  money 
charged  to  be  stolen  or  unlawfully  obtained,  and  of  which  the  owner  shall  be  un- 
known, shall  be  ordered  by  any  Justice  of  the  Peace  to  be  detained,  it  shall  be 
lawful  for  any  Justice,  after  the  expiration  of  twelve  calendar  months  during  which 
no  owner  shall  have  appeared  to  claim  the  same,  to  sell  or  dispose  of  such  goods 
or  money  for  tiie  benetit  of  the  Police  Reward  Fund.  (S.  5). 

(e  )  By  s.  7,  Where  by  any  Act  now  in  force,  or  hereafter  to  be  passed,  a  moiety 
or  other  fixed  portion  of  the  penalty  or  penalties  thereby  imposed  is  or  shall  tie 
directed  to  be  paid  to  the  informer,  not  being  a  party  aggrieved,  it  shall  be  lawful 
for  any  of  Her  Majesty's  Justices  before  whom  the  conviction  shall  be  had,  to 
adjudge  that  no  part,  or  such  part  only  of  the  penalty  as  he  shall  think  fit,  shall 
be  paid  to  the  informer. 

(f)  Power  to  deal  tummarily  with  cases  of  oppressive  Distress']. — By  s.  9,  On 
complaint  made  to  any  Justice  of  the  Peace  by  any  person  who  shall  have  occupied 
any  house  or  lodg^g  by  the  week  or  month,  or  whereof  the  rent  does  not  exceed 
the  rate  of  twentv-five  pounds  by  the  year,  that  his  goods  have  been  taken  from 
him  by  an  unlawml  distress,  or  that  the  landlord,  or  his  broker  or  agent,  has  been 
guilty  of  any  irregularity  or  excess  in  respect  of  such  distress,  it  shall  be  lawfiil 
for  such  Justice  to  summon  the  party  complained  against,  and  if,  upon  the  hearing 
of  the  matter,  it  shiUl  appear  to  the  Justice  that  such  distress  was  improperly 
taken  or  unfairly  disposed  of, — or  that  the  charges  made  by  the  party  having  dis- 
trained, or  having  attempted  to  distrain,  are  contrary  to  law, — or  that  the  proceeds 
of  the  sale  of  such  distress  have  not  been  duly  accounted  for  to  the  owner  thereof, 
the  Justice  may  order  the  distress  so  taken,  if  not  sold,  to  be  returned  to  the 
tenant,  on  payment  of  the  rent  which  shall  appear  to  be  due,  at  such  time  as  the 
Justice  shall  appoint  ;^r,  if  the  distress  ahiul  have  been  sold,  then  may  order 

Y  d 


S4S  THE    AUSTRALIAN    MAGISTRATE. 

oi  to  the  power  to  order  restitution  of  goods  unlawfiiUy  detained  to  the 
oumer^  see  Note  (o). 

S.  Id,^  s,  lb.  (h)     [One  Justice]. — (51)  Any  person  being  appointed 

payment  to  the  said  tenant  of  the  value  thereof,  deducting  thereout  the  rent  which 
shall  80  appear  to  be  due,  such  value  to  be  determined  by  the  Justice ;  and  sucli 
landlord  or  party  complained  against,  in  default  of  compliance  wiih  an  j  such  order, 
shall  forfeit  to  the  party  aggrieved  the  value  of  such  distress,  not  being  greater 
than  twenty-five  pounds, — such  value  to  be  determined  by  the  Justices,     it  thus 
appears  that  the  lurisdiction  ^iven  by  this  section  is  ousted  by  payment  of  rent, 
even  though  made  under  an  illegal  pressure.  See  Colly er  v.  Shaw^  (Nov.  10, 1Q56). 
(o)  Power  to  order  the  delivery  of  Ooodt  unlawfully  detained  to  the  Owner  t.^s- 
By  s.  10,  Upon  complaint  to  any  Justice  by  any  person  claiming  to  be  entitled  to 
the  property  or  possession  of  any  goods  which  are  detained  by  any  other  person, 
the  value  of  which  shall  not  be  greater  than  twenty  pounds,  and  not  being  deeds, 
muniments,  or  papers  relating  to  any  property  of  greater  value  than  fifty  pounds, 
it  shall  be  lawful  for  any  Justice  to  summon  the  person  complained  of,  and  to 
inquire  into  the  title  thereto,  or  to  the  possession  thereof;  and,  if  it  shall  appear 
to  the  Justice  hearing  the  case  that  such  goods  have  been  detained  without  just 
cause,  after  due  notice  of  the  claim  made  oy  the  person  complaining,  or  that  the 
person  detaining  such  goods  has  a  lien  or  right  to  detain  the  same  by  way  of 
security  for  the  payment  of  money,  or  the  performance  of  any  act,  by  the  owner 
thereof^ — it  shall  be  lawful  for  such  Justice  to  order  the  goods  to  be  delivered  up 
to  the  owner  thereof,  either  absolutely,  or  upon  tender  of  the  amount  appearing 
to  be  due  by  such  owner,  ( which  amount  the  Justice  is  hereby  authorized  to  de- 
termine) ;  or  upon  performance,  or  upon  tender  and  refusal  of  the  performance,  of 
the  act  for  the  performance  whereof  such  goods  are  detained  as  securi^,— or,  if 
such  act  cannot  be  performed,  then  upon  tender  of  amends  for  non-penormanee 
thereof^  (the  nature  or  amount  of  which  amends  the  Justice  is  hereby  authorixed 
to  determine) ;  and  every  person  who  shall  neglect  or  refuse  to  deliver  np  the 
goods  according  to  such  order,  shall  forfeit  to  toe  party  aggrieved  the  full  value 
of  such  goods,  not  greater  than  twenty  pounds, — such  value  to  be  determined  by 
the  Justice  :  Provided  always  that  no  such  order  shall  bar  any  person  from  recor 
vering  possession  of  the  goods  or  money  so  delivered  or  forfeited,  by  suit  or  action 
at  law,  from  the  person  to  whose  possession  such  goods  or  money  shall  come  by 
virtue  of  such  order,  so  that  such  action  be  commenced  within  six  calendar  mths. 
next  after  such  order  shall  be  made. 

In  Pender  v.  Ward^  (Nov.  3,  1857),  it  was  decided  that  when,  under  this  sectioii, 
goods  are  unlawfully  detained,  the  Justices  must  first  simply  make  an  order  for 
*'  the  goods  to  be  delivered  up  to  the  owner  thereof,"  &c. ;  but  they  cannot  in  such 
order  give  any  direction  as  to  costs,  or  distress  upon  failure  of  complianoe  with 
such  order ;  and,  secondly,  that  any  order  adjudging  the  value  can  only  be  made 
after  a  further  summons  has  been  issued,  requiring  defendant  to  show  cause  why 
he  neglects  or  refuses  to  deliver  goods  already  ordered  by  the  Justice  to  be  deli- 
vered. The  defendant  is  a  competent  witness,  as  it  is  not  a  summary  conviction. 
In  in  re  John  ffecUey,  (Deo.  16tht  lBo8),  it  was  held  that  the  Justices  have  no 
Jurisdiction  to  determine  any  complaint  for  any  alleged  detention  of  property  of 
greater  value  than  £20  until  **  after  due  notice"  j-c. ;— that  the  taking  the  goods 
out  of  complainant's  possession  did  not  satisfy  this  condition ;  but  that,  to  consti- 
tute such  notice,  it  was  necessary  that  there  should  be  a  demand,  and  notice  of 
that  demand,  independently  of  and  prior  to  the  notice  furnished  by  the  iaauing  of 
the  summons  itself.  The  Form  of  summons  (in  Sch.  A.)  given  by  the  Aot  requins 
the  offence  to  be  stated,  and  therefore  the  offence  must  be  complete  befoie  its 
issue.  Four  things  are  required  to  give  jurisdiction  :—  1.  A  detention  ;  2.  Abeenoo 
of  just  cause  ;  3.  Demand  made  by  the  complainant;  4.  Notice  of  that  demand. 
It  was  doubted  whether  part  of  the  claim  could  be  abandoned,  and  made  the  sabr 
ject  of  a  second  proceeding ;  and  also  whether  the  Statute  at  all  appl|ea  to 
of  trespass. 

(h)  By  s.  12,  When  any  tumult,  riot,  or  felony  has  taken  place,  or  may  be 
Bonably  apprehended,  in  any  city,  town,  or  place,  and  any  Police  Ma^strmle  or 
/^y  two  Justices  shall  be  of  opinion  that  the  ordiiiary  constables  or  o^lceip  s»r 
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special  constable,  and  refusing  to  take  the  oath  hereinbefore  mentioned, 
when  thereunto  required  by  the  said  Police  Magistrate  or  Justice  so 
appointing  him. 

P.  Fine  not  exc.  £20 :  to  be  recovered  aa  offence  (48). 

S.  Id,j  s.  15.  (Note  h)  ^One  Justice], — (52)  Any  person  being  ap- 
pointed special  constable,  and  neglecting  or  refusing  to  appear  at  the 
time  and  place  for  which  he  shall  be  summoned  for  the  purpose  of  taking 
the  said  oath,  or,  having  been  appointed  and  sworn  as  a  special  constable, 
and,  when  called  upon  to  serve,  neglecting  or  refusing  to  serve  as  such 
special  constable,  or  to  obey  such  lawful  orders  and  directions  as  may  be 
given  to  him  by  the  Police  Magistrate,  or  any  Justice  of  the  Peace,  or  any 
Chief  Constable  or  Inspector  of  Police,  or  other  officer  under  whose  orders 
be  may  be  placed  for  the  performance  of  the  duties  of  his  office. 

P.  Fine  not  exc.  £10  :  to  be  recovered  as  offence  (48). 

N.B. — Unless  the  person  convicted  shall  prove  to  the  Justice's  scUisfactiom 
that  he  was  prevented  by  sickness  or  some  other  unavoidable  cause. 

8.  Id.j  s.  17,  lOne  Justice], — (53)  Any  special  constable  omitting  or 
refusing,  after  the  expiration  of  his  office,  or  after  he  shall  cease  to  hold 
and  exercise  the  same  pursuant  to  this  Act,  to  deliver  over  to  his  suc- 
cessor, (if  any  such  shall  have  been  appointed),  or  otherwise  to  such 
person  and  at  such  time  and  place  as  may  be  directed  by  the  Police 
Magistrate  or  Justices,  all  arms,  staves,  weapons,  and  other  articles 
which  shall  have  been  provided  for  such  special  constable  under  this 
Act. 

P.  Fine  not  exc.  £10 :  to  be  recovered  as  offence  (48). 

8,  Id,j  s.  18.  [  One  Justice], — (54)  Any  person  assaulting  or  rssisting 
any  special  constable  in  the  execution  of  his  office,— or  promoting,  inciting, 
or  encouraging  any  other  person  so  to  do. 

pointed  for  preserving  the  peace  are  not  sufficient  for  the  preservation  of  the  peace* 
and  for  the  protection  of  the  inhabitants  and  the  security  of  the  property  of  the 
inhabitants  thereof,  or  for  the  apprehension  of  any  offenders, — he  or  they  may 
nominate  and  appoint,  by  pyrecept  in  writing  under  his  or  their  hands,  so  many  aa 
he  or  they  shall  think  fit  of  the  householders  or  other  persons  (not  legally  exempt 
from  serving  the  office  of  constable)  residing  in  or  near  to  such  city,  town,  or 
place,  to  act  as  special  constables  for  such  tune,  &c. ;  and  he  or  they  are  hereby 
authorized  to  administer  to  every  person  so  appointed  the  following  oath,  viz.  :— 
"  I,  A.  B.,  do  swear  that  I  >vill  well  and  truly  serve  our  Sovereign  Lady  the 
Queen  in  the  office  of  special  constable  for  the  (city,  town,  or  vlaee,  as  the 
case  may  be),  without  favour  or  affection,  malice  or  ill-will ;  and  that  I  will 
to  the  best  of  my  power  cause  the  peace  to  be  kept  and  preserved,  and  pre- 
vent all  offences  against  the  persons  and  properties  of  Her  Majesty's  subjects ; 
and  that,  while  I  continue  to  hold  the  said  office,  I  will,  to  the  best  of  my 
skill  and  knowledge,  discharge  all  the  duties  thereof  faithfully,  according  to 
law.    So  help  me  God." 
Notice  thereof  shall  be  forthwith  transmitted  by  the  said  Police  Magistrate  or 
Justices  to  the  Colonial  Secretary  of  the  Colony^ 

By  s.  la.  The  Police  Magistrate  or  Justices  may  make  regulations  respecting 
special  constables,  and  may  remove  them  for  misconduct. 

By  s.  14,  SpeciaJ  constables  shall  possess  the  same  pow^s  and  immunitieB,  and 
have  the  same  duties  and  responsibihties,  as  ordinary  constables. 

By  s.  16,  The  Police  Magistrate  or  Justices  may  suspend  or  determine  the  smv 
vices  of  special  constables, — ^notice  thereof  to  be  transmitted  forthwith  to  the 
Colonial  Secretary.  (5.  v.  Por/er,  9  C.  A  P.,  778 ;  JZ.  v.  jBe«^  16  L.  J.  M.  Cn  162  ; 
Wise  on  Blots.  71,  cited  Oke,  a,  647). 
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P.  Fine  not  exc.  £10 :  recoverable  as  offence  (48) ;  or,  if  convictiDg 
Justice  think  fit,  impr.  for  not  exc.  6  niths.,  with  or  without  h.  1. 

S.  Id.,  8.  Id.  [  One  Justice], — (55)  Any  person  assaulting,  resisting,  or 
interrupting  any  Sheriff^s  Bailiff,  BaUiff  of  the  Court  of  Requests,  or  any 
Keeper  or  other  officer,  in  the  discharge  of  any  public  duty,  or  any  BailifT 
or  Keeper  distraining  for  rent  or  for  rates  or  taxes,— -or  rescuing  or  mt- 
tempting  to  rescue  any  property  levied  or  distrained  on. 

P.  Fine  not  exc.  £10 :  recoverable  as  offence  (48) ;  or,  if  convicting 
Justice  think  fit,  impr.  for  not  exc.  6  mths.,  with  or  without  h.  1.  (i) 

S.  Id.,  8.  20.  [  One  Justice.'] — (56)  Any  person  keeping  or  having  any 
house,  shop,  room,  or  place  of  public  resort,  wherein  ready-made  provisions, 
liquors,  or  refreshments  of  any  kind  shall  be  sold  or  consumed,  (whether 
the  same  shall  be  kept  or  retailed  therein,  or  procured  elsewhere),  and 
opening  or  having  open  his  premises  for  the  reception  or  entertainment 
of  promiscuous  persons,  or  for  the  ordinary  transaction  of  business,  at  an 
earlier  hour  than  six  o'clock  in  the  morning,  or  later  than  the  hour  of 
twelve  o'clock  at  night. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (48).  (k). 

S.  Id.j  8.  21.  (l)   [  One  Justice]. —  (57)  Every  person  in  any  street,  road, 

(i)  Provided  always  that,  if  the  Justices  hearing  the  case  shall  think  the  same 
a  proper  case  to  he  sent  to  a  superior  Court  to  he  dealt  with,  such  Justice  shall  be 
at  liherty  to  commit  such  person  to  take  his  trial  for  such  offence.  (S.  19). 

(k)  Assault^  Imjtritonment]. — By  s.  22,  In  all  cases  of  summary  convictions  for 
assault,  it  shall  he  in  the  discretion  of  the  Justices  hefore  whom  any  such  convic- 
tion shall  take  place,  either  to  inflict  the  several  fines  in  the  several  Acts  specifying 
the  offence  mentioned,  or  to  imprison  the  person  so  convicted  for  any  term  not 
exceeding  the  maximum  terms  respectively  mentioned  in  the  said  Acts.  (S.  22). 

(l)  Procedure ;  Appeal"}. — By  s.  23,  All  offences  committed,  and  all  penalties 
or  forfeitures,  which,  under  this  or  any  other  Police  Act,  or  Police  Regulation  Act, 
and  which  are  punishahle  on  summary  conviction  hefore  a  Justice  or  Justices  of 
the  Peace,  may  be  heard  and  determined  hy  any  Justice  of  the  Peace  in  a  siunmarv 
way,  within  six  months  next  after  the  commission  of  such  offence,  or  within  such 
shorter  time  as  shall  be  limited  hy  the  Act  specifying  the  offence,  and  not  after« 
wards,  whether  or  not  anv  information  or  complamt  in  writing  shall  have  heen 
exhihited  or  taken  bv  or  oefore  any  such  Justices  ;  and  all  such  proceedings  by 
summons,  without  information  or  complaint  in  writing,  shall  be  as  valid  and 
effectual  as  if  an  information  or  complaint  in  writing  had  been  first  exhibited  or 
taken  in  that  behalf:  Provided  always  that  a  Note  or  Memorandum  in  iwriting, 
according  to  the  Form,  or  to  the  effect  as  set  forth  in  the  Schedule  to  this  Act 
annexed,  marked  A.,  shall  be  made  and  kept  of  the  substance  of  every  charge  for 
which  a  summons  shall  be  issued :  Provided  also,  that  the  Justice,  if  he  shall 
think  fit,  may  require  an  information  or  complaint  in  writing  to  be  laid  in  every 
case  to  which  it  snail  seem  to  him  expedient,  before  the  matter  of  the  charge  or 
complaint  shall  be  brought  before  him  ;  and  the  Justice  shall  examine  into  the 
matter  of  every  charge  or  complaint  brought  before  him  or  them  ;  and  if,  upon  the 
confession  of  the  party  accused,  or  on  the  oath  of  any  one  or  more  witnesses,  the 
party  accused  shall  be  convicted  of  having  committed  the  offence  charged  or  com- 
plained of,  the  party  so  convicted  shall  pay  such  a  penalty  as  to  the  Justioe  shall 
seem  fit,  not  more  than  the  greatest  penalty  that  may  be  payable  in  respect  of 
such  offence,  together  with  the  costs  of  conviction,  to  be  ascertained  and  assessed 
by  such  Justice.  (S.  23).    This  section  requires  some  correction. 

B)r  s.  24,  All  warrants  upon  conviction  for  being  drunk  and  disorderly,  under 
13  Vic,  No.  29,  may  be  drawn  up  in  the  Form  in  Schedule  B.  of  this  Act,  and  may 
include  any  number  of  persons  in  the  same  warrant,  with  the  sentence  of  each 
separately,  and  it  shall  be  lawful  to  confine  nny  person  so  convicted  in  any  watch- 
house  during  such  suutuuce,  instead  of  fieuding  him  to  gaol. 
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square,  alley,  thoroughfare,  or  public  place  or  pasBage,  to  the  obstruction, 
annoyance,  or  danger  of  the  residents  or  passengers,  committing  any  of  the 
subjoined  offences : — 

P.  Fine  not  exc.  £2  for  each  offence :  to  be  recovered  as  offence  (48). 

1.  Selling  gunpowder,  squibs,  rockets,  or  other  combustible  matter,  by 
gas,  candle,  or  other  artificial  light. 

2.  Hoisting  or  causing  to  be  hoisted,  or  lowering  or  causing  to  be  low- 
ered, goods  of  any  description  from  any  opening  in  front  of  the  house  of 
any  main  street,  or  from  back  streets,  without  sufficient  and  proper  ropea 
and  tackling. 

3.  Carrying  or  conveying,  or  causing  to  be  carried  or  conveyed,  in  any 
street  or  public  place,  the  carcass,  or  any  part  of  the  carcass,  of  any  newly 
slaughtered  animal,  without  a  sufficient  and  proper  cloth  covering  the  same, 
for  the  concealment  from  public  view ;  or  hawking  or  carrying  about 
butcher's  meat  for  sale  without  covering  the  same  as  aforesaid. 

4.  Placing  any  line,  cord,  or  pole  across  any  street,  lane,  or  passage,  or 
hanging  or  placing  clothes  thereon,  to  the  danger  or  annoyance  of  any 
person. 

5.  Placing,  hanging  up,  or  affixing  any  sign-post,  board,  house- ticket, 
notice,  or  other  similar  thing,  otherwise  than  close  and  parallel  to,  or  flat 
upon,  the  wall  of  the  house,  shop,  or  building  to  which  the  same  belongs. 

6.  Fixing  and  placing  any  flower-pot  in  any  upper  windows,  without 
sufficiently  guarding  the  same  from  being  thrown  down. 

7.  Throwing  or  casting  from  the  roof  or  any  part  of  any  house  or  other 
building,  any  slate,  brick,  part  of  a  brick,  wood,  rubbish,  or  other  material 
or  thing,  (unless  within  a  board,  when  any  house  or  building  is  being 
erected  or  repaired). 

8.  Any  blacksmith,  whitesmith,  anchorsmitb,  nailmaker,  or  other  person 
using  a  forge,  and  having  a  door,  window,  or  aperture  fronting  or  opening 
into  or  towards  any  street,  lane,  or  passage,  and  not  closing  such  door,  or 
not  fastening  the  shutters  or  other  fastenings  of  such  window,  and  closing 
such  aperture,  every  evening,  within  one  hour  after  sunset,  so  as  to  effec- 
tually prevent  the  light  from  showing  through  the  doorway,  window,  or 
aperture  next  or  upon  such  street,  lane,  or  passage :  Provided  that  nothing 
herein  contained  shall  extend  to  forges  below  the  pavement  of  the  street. 

9.  Any  person  within  the  distance  of  one  hundred  yards  from  any 
dwelling-house,  burning  any  rags,  bones,  cork,  or  other  offensive  substance, 
to  the  annoyance  of  any  inhabitant. 

10.  Driving  any  cart,  waggon,  dray,  coach,  hackney  carriage,  omnibus, 
gig,  or  any  other  carriage  whatsoever,  and  not  keeping  to  the  near  or  left 
hand  side  of  such  street,  road,  thoroughfare,  or  public  place  or  passage. 


By  s.  25,  It  shall  not  be  necessary  for  any  Justice  to  draw  np  or  prepare  any 
formal  record  of  any  conviction  or  order,  unless  the  same  shall  be  demanded  by 
one  of  the  parties  to  the  proceedings,  for  the  purpose  of  an  appeal  against  the 
decision,  or  for  an  application  for  a  writ  of  prohibition,  or  a  return  to  some  writ 
or  other  process  from  a  superior  Court.  (8. 26), 

By  B.  20,  This  Act  shall  be  incorporated  and  construed  as  part  and  parcel  of 
4  Wm.  lY.,  No.  7,  and  17  Vic,  Nos.  25  A  31,  and  2  Vic,  No.  2 ;  and  the  minimum 
of  all  fines  and  penalties  imposed  by  the  said  recited  Acts,  or  any  of  them,  shall  lie 
in  the  discretion  of  the  convicting  Justice  or  Justices. 
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except  when  passing  any  other  carriage  or  rehicle,  or  in  any  maimer  wil- 
fallj  preventing  any  other  person  from  passing  him,  or  any  carriage  under 
his  care,  upon  sach  street,  road,  thoroughfare,  or  puhlic  place  or  passage,— *> 
or,  by  negligence  or  misbehaviour,  preventing,  injuring,  or  interrupting  the 
free  passage  of  any  carriage  or  person  in  or  upon  the  same;  and  any 
person  having  the  care  or  charge  of  any  such  cart,  waggon,  dray,  wain,  or 
van,  drawn  by  two  or  more  horses  or  other  beasts,  riding  on  the  same 
without  sufficient  reins  to  guide  the  animals  drawing  the  same. 

11.  Driving  or  having  the  care  or  charge  of  any  wain,  waggon,  van, 
cart,  or  dray,  drawn  by  any  horse  or  other  animal,  and  driven  or  guided 
by  reins,  and  wilfully  allowing  the  horse  or  other  animal  drawing  the  same 
to  proceed  out  of  a  walking  pace. 

N.B. — The  owner  of  every  such  wain,  waggon,  van,  cart,  dray,  as  last 
above  mentioned,  shall  have  his  name  and  place  of  abode  painted  in  full 
length  on  the  off  side  legibly,  at  least  two  inches  high,  and  proportionally 
broad,  in  white  letters  and  black  ground ;  and  if  the  driver,  or  person  in 
charge  of  any  such  cart  as  aforesaid,  refuse  to  give  his  or  the  owner's  name 
and  address,  or  give  a  false  or  fictitious  name  of  himself  or  the  owner,  such 
person  shall  be  detained  by  any  constable  or  other  person,  until  a  satis- 
factory account  be  given  to  such  constable  or  other  person  who  may  re- 
quire the  same. 

12.  (Jarrjing  goods  or  any  frame  to  the  annoyance  of  any  person  upon 
the  foot-way  of  any  street,  or  other  public  foot-way, 

13.  Every  person  being  the  keeper  of  or  having  any  dog  or  other  ani- 
mal,  which  shall  attack  and  endanger  the  life  or  limb  of  any  person  who 
may  have  the  right-of-way  or  use  of  any  private  yard,  alley,  street,  or  any 
other  place. 

POLYGAMY. 
See  "  Bigamy,"  ante,  p.  42. 

POSTAGE,  (m) 

8.  15  Vicj  No.  12,  8,  22.  [^Two  Justices]. — (1)  Any  person  knowingly 
sending  or  putting,  or  causing  to  be  sent  or  put,  to  or  into  any  Post  Office,  any 
letter  or  packet  purporting  to  come  within  any  of  the  exemptions,  (see  Act, 

(m)  By  8.  4  of  15  Vic,  No.  12,  The  Postmaster-General,  and  every  other  Post- 
master, letter-carrier,  or  other  person  appointed  under  this  Act,  shall,  before  the 
exercise  by  him  of  the  duties  of  his  office,  make  and  subscribe  the  following  de- 
claration before  a  Justice : — 

**  I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  not  willingly  or  know- 
ingly open,  detain,  return,  or  delay,  or  cause  or  suffer  to  be  opened,  detained, 
returned,  or  delayed,  any  letter  or  packet  which  shall  come  into  my  hands, 
power,  or  custody,  by  reason  of  my  employment  relating  to  the  Post  Office, 
except  by  the  consent  of  the  person  or  persons  to  whom  such  letter  or  packet 
shall  be  directed,  or  by  an  express  warrant  in  writing  for  that  purpose,  under 
the  hand  of  the  Governor,  or  unless  otherwise  in  pursuance  and  under  the 
authority  of  an^  of  the  nrovisions  in  that  behalf  contained  in  any  Act,  law, 
or  duly  authorized  regulation  of  the  Colony  of  New  South  Waies,  now  or 
hereafter  passed  and  made,  or  to  be  passed  and  made,  for  or  in  relation  to  the 
postage  and  conveyance  of  letters." 
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«8.  8,  12,  &c.)|  or  to  belong,  in  respect  of  its  contents,  to  one  of  the  classes 
on  which  such  lower  rate  of  postage,  as  aforesaid,  is  chargeable,  but  which 
letter  or  packet  shall,  to  the  knowledge  of  such  person,  not  contain  solely 
and  exclusively  that  which  the  same  is  authorized  by  this  Act  to  contain, 
or  shall,  to  the  knowledge  of  such  person,  contain  or  have  written  thereon 
or  therein  some  letter,  paper,  note,  communication,  writing,  or  thing,  which 
under  this  Act  would  subject  the  same  to  postage  or  to  the  higher  rate  of 
postage. 

P.  Fine  not  exc.  £20 ;  if  fine  and  costs  be  not  paid  within  one  week 
after  conviction,  they  are  to  be  levied  by  distress  ;  if  no  sufficient  distress, 
or  if,  at  the  time  of  adjudication,  defendant  declare  that  he  has  no  suffi- 
cient goods,  impr.  not  exc.  14  days  from  time  of  commitment,  if  fine  and 
costs  do  not  exceed  10s. ;  1  cal.  m.,  if  the  same  do  not  exc.  £1 ;  2  cal.  m., 
if  same  do  not  exc.  £2 ;  and  3  cal.  m.,  if  fine  and  costs  are  of  any  greater 
amount ; — unless  the  same  be  sooner  paid.  (5.  W.  IV.,  No.  22).  See  sec* 
tion  in  full,  "  Justices,'*  No.  2,  p.  243.  (n) 

N.B.-^^W  proceedings  under  this  Act  shall  be  taken  in  the  name  of 
H,  M,  Attornei/'Generaly  or  of  the  Postmaster' General,  or  some  other 
qfficer  employed  in  the  Post  Office,  (S.  50). 

S.  Id,,  s,  27.  ^Two  Justices']. — (2)  The  officer  appointed  to  open  un*- 
0laimed  letters,  opening  the  same  and  reading  the  contents  or  any  part 
thereof,  except  so  far  as  is  necessary  to  find  out  the  address  of  the  writer, 
or  divulging  to  anyone,  except  the  Postmaster* General,  the  contents  of 
such  letter. 

P.  Fine  £X0O-^£5,— ^recoverable  as  offence  (1), — ^upon  complaint  of 
the  Postmaster- General. 

S.  Id,,  8.  30,  Two  Justices, — (3)  Any  person  having  entered  into  a 
contract,  in  writing,  with  the  Postmaster- General  on  behalf  of  H.  M.,  for 
the  conveyance  of  the  several  mails  throughout  the  Colony,' and,  during 
its  continuance,  unlawfully  refusing  or  neglecting  to  perform  the  same,  or 
in  any  way  omitting  to  comply  with  any  stipulation  or  provision  therein. 

P.  Fine  £50-^£5  over  and  above  penalty  secured  by  b6nd :  recoverable 
as  offence  (1). 

S,  Id.,  s.  33.     [Two  Justices']. — (4)  Any  Master  or  passenger  or  other 


(n)  Recovery  of  Fines'].-^.  50  enacts,  That  all  offences  against  this  Act,  or 
against  any  rule  or  reffulation  made  under  this  Act,  in  respect  of  which  said 
offences  any  pecuniary  fine  or  penalty  is  by  this  Act  imposed,  (where  no  other  pro- 
yision  for  the  recovery  thereof  is  in  that  behalf  made),  shall  he  heard  and  deter* 
mined,  and  such  fines  and  penalties  be  awarded  and  imposed  in  a  summarv  way, 
by  and  before  any  two  Justices,  upon  complaint  in  that  behalf  made ;  and  ail  fines 
and  penalties  so  awarded  and  imposed  shall  go  and  be  distributed,  and  all  persons 
aggrieved  by  any  summary  conviction  under  this  Act  shall  be  entitled  to  appeal, 
according  to  the  provisions  of  6  W,  IV.,  No.  22 ;  (see  "  Appeal") ;  Provided  that 
no  formal  information  shall  be  necessary,  but  that,  on  due  service  of  a  suounons, 
all  subseqi^ent  proceedings  shall  be  M  valid  and  effectual  as  if  a  formal  information 
were  filed :  Provided  further,  that  in  every  such  summons  the  general  nature  of 
the  complaint  shall  be  succinctly  stated,  and  all  proceedings  shall  be  taken  in  the 
name  of  Her  Majesty's  AttomeyrGeneral,  or  of  the  Postmaster-General,  or  Bom« 
other  Post  Office  employ^.  As  this  Act  is  iubiequent  to  Jervis's  Act,  the  proce- 
dure of  5  W.  IV.,  No.  22,  must  be  strictly  followed ;  this  was  probably  an  over- 
sight, but  is  the  law,  according  to  the  maxims — Leget  posterior et  prior es  contra- 
fitu  i^rogant ;  and  Quod  populus  poitremum  ^'msit,  id  jus  r€Uum  esto. 
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pefMO  OR  board  of  uij  ship  or  vessel  delajisg  tbe  ddimy  ct,or  in 
inglT  or  negligently  detaining  on  board  of  racb  ibip  or  Teasel,  or  keep 
in  Ms  or  her  possession,  anj  mail-bag,  mail-box,  p«eket  of  lettera,  M 
or  newspaper,  (exeept  letters  concerning  goods  on  board  snch  ship  or  res 
and  to  be  deliTered  with  sncb  goods,  and  letters  containing  any  conv 
ance  or  other  deed,  oommineion,  writ,  or  affidavit,  and  letlm  sent  bj  i 
of  introdnctioii  only,  or  concerning  bearer's  private  affiurs),  after  den 
made  by  the  proper  party. 

P.  Pine  not  exc  £5  tar  each  letter,  Ac. :  recoverable  as  offence  (1), 

jS.  Id.,  t.  M.  [Tioo  Jutlieet\--{b)  Master  or  Commander  of  I 
ship,  8k.j  failing  or  neglecting  to  make  the  regulated  declaratkm,  (se 
8t\  or  making  a  Use  declaration,  on  his  arriral. 

P.  Fine  not  exc.  jE50  :  rwoverable  as  offence  (I). 

8.  Id.,  t.  35.  [rtro  Justices]. — (G)  Any  Master,  Commaoder,  «r n( 
person  belonging  (o  anv  steamboiat  or  other  ves^tel,  having  charge  nf  mi 
where  the  conveysoce  is  from  one  part  of  the  Colony  to  another,  and  le 
ing  or  neglecting  to  deliver  the  same  to  any  Port  Officer  or  Pontmaste 
soch  port,  &c.,  on  demand,  or  detaiDing  or  permitting  the  detention  of 
same  on  board,  or  not  uiiing  due  diligence  in  tbe  delivery  ther^of^  as  i 
at  for  the  secure  and  dry  custody  of  the  same  while  they  shall  be  'm 
charge. 

P.  Fine  not  exc.  £50  :  recoverable  as  offence  (1). 

S.  Id.,  a.  37.  ITuJo  Jiuticai]. — f  7)  Any  Master  or  other  person  bav 
tbe  command  of  any  ship  or  vessel  abont  to  depart  from  this  Colony,  a 
being  dQly  required,  refusing  or  wilfully  neglecting  to  receive  on  bo 
any  mail,  or  bag,  or  box  of  letters,  or  to  give  receipt  for  tbe  same 
reusing  or  neglectiag  carefully  to  deposit  such  mnil,  bag,  or  box  in  m 
secure  and  dry  place  on  board  of  such  ship,  or  to  convey  the  same  a; 
her  then  intended  voyage. 

P.  Fine  not  exc.  jCIOO  :  recoverable  as  oflfence  (1). 

S.  Id.,  5.  38.  [Tti-o  Jiw((cm].— (8)  Any  Master,  Commander,  or  ot 
person  having  the  charge  of  sny  steamboat  or  other  vcbkcI  proceeding 
about  to  proceed  from  one  port  to  another  port  in  the  Colony,  refusing 
neglecting  to  receive  any  Post  Office  mail  on  board  such  steamboat,  I 
and  to  give  a  receipt  for  the  same,  being  thereto  required. 

P,  Fine  not  exc.  j£50  :  recoverable  as  offence  (I). 

S.  Id.,  ».  39.  ITwo  Jwd'cej].— (9)  The  Master,  Commander,  or  ot 
person  in  charge  of  any  such  steamboat  or  other  vessel,  refusing,  fail! 
or  neglectjng  to  give  notice  of  the  approach  of  Huch  vessel  to  any  snch  pi 
&e.,  (see  s.  38),  either  by  ringing  a  bell,  or  such  other  concerted  sig 
a^  may  reasonably  be  expected  to  be  Heen  or  heard  a  sufficient  time  bd 
the  arrival  of  such  vessel. 

P.  Fine  not  esc.  £50  ■  recoverable  as  offence  (1). 
a  «.,  ».  41.    [Two  JutUca].— (10)    Any  Port  Officer,  Postmaster, 
other  person  duly  authorized  to  receive  or  dispatch  such  mails,  neglect! 
or  failing  to  deliver,  or  retarding  the  delivery  of,  any  hag,  box,  mail,  ]ett 
packet,  or  newspaper. 

P.  Fine  not  exc.  £50  :  recoverable  as  offence  (1). 
8.  Id.,  I.  4'2.    [I\oo  Juilices]. — (11)  Any  person  ^lending  or  conveyi 
for  hire  any  letter  or  packet,  or  taking  charge  of  the  same  for  such  o 
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riage  or  conveyance,  not  being  a  person  employed  in  the  Post  Office  or  in 
the  conveyance  of  post  letters. 

P.  Fine  not  exc.  £20 :  recoverable  as  offence  (1). 

N.B. — Every  letter  and  packet  sent^  dcc.^  otherwise  than  hy  post^  shall  be 
deemed  to  have  been  for  hire  unless  the  contrary  be  proved,  8.  43  contains 
the  authorized  exceptions, 

S.  /J.,  s.  44.  [^Fwo  JtMficcs].^12)  Any  Postmaster  or  other  officer 
of  the  Post  Office,  or  anyone  employed  by  a  Postmaster,  or  otherwise  em- 
ployed in  the  business  of  the  Post  Office,  offending  against,  or  wilfully 
neglecting,  or  omitting  to  comply  with  any  rules,  &c.,  to  be  from  time  to 
time  made,  (see  Act),  or  the  provisions  of  this  Act. 

P.  Fine  not  exc.  £50 :  recoverable  as  offence  (1). 

8,  Id,,  s,  45.  \_Two  Justices']. — (13)  The  driver  of  any  mail-coach, 
&c.,  or  the  guard  or  person  in  charge  of  the  mail,  &c.,  loitering  on  the 
road  or  wilfully  rais-spendtng  or  losing  time,  so  as  to  retard  the  arrival  of 
the  mail ;  or  neglecting  to  convey  the  mail  at  the  speed  fixed  by  the 
Postmaster- General,  unless  circumstances  of  weather,  accident,  &c.,  pre- 
vent. 

P.  Fine  not  exc  £5  :  recoverable  as  offence  (1). 

S,  Id.^s.H,  [Two  Justices'],— (li)  Every  hawker,  newsvender,  or 
idle  or  disorderly  person  stopping  or  loitering  on  the  flagway  or  pavement 
opposite  the  General  Post  Office. 

P.  Fine  not  exc.  £2  :  recoverable  as  offence  (1). 

8,  Id,,  s,  47.  [Two  Justices'], — (15)  Any  driver  or  person  having  the 
management  of  any  hackney  carriage  permitting  the  same  to  stand  or  ply 
for  hire  opposite  the  General  Post  Office. 

P.  Fine  not  exc.  £5  :  recoverable  as  offence  (I). 

8,  18  Vic,  No,  17,  s,  9.  [One  Justice  (f)],—(l^)  The  Master,  Com- 
mander, or  other  person  having  the  charge  of  any  vessel  bound  to  take  a 
mail,  refusing,  failing,  or  neglecting  to  give  timely  notice  to  the  Post- 
master nearest  to  the  port,  harbour,  or  place  of  such  vessel's  intended 
departure,  so  as  to  ej^able  him  to  be  prepared  to  dispatch  any  mail  on  board 
such  vessel. 

P.  Fine  not  exc  £50:  to  be  recovered  either  by  distress,  (11  &  12 
Vic,  c  43,  s.  19),  or  according  to  5  W.  IV.,  No,  22.  See  "Justices," 
No.  2,  p.  243. 

8,  Id,,  s.  11.  [Two  Justices], — (17)  Any  person  wilfully  obstructing 
the  conveyance  or  delivery  of  any  mail. 

P.  Fine  not  exc  £20  :  recoverable  as  offence  (16). 

/S.  16  Vic,  No,  35,  s.  16.  [Two  Justices], — (18)  Any  person  during 
the  continuance  of  any  (postal)  contract  by  sea,  refusing  or  neglecting  to 
perform  the  same,  or  in  any  manner  omitting  to  comply  with  any  stipula- 
tion or  provision  therein. 

P.  Fine  £50 — £5,  besides  the  penalty  recoverable  on  the  bond  entered 
into  by  nuch  person  or  his  sureties  :  to  be  recovered  as  offence  (16). 

S,  Id,,  s,  18.  [Two  Justices], — (19)  Master,  Commander,  or  other 
person  in  charge  of  steamboat  in  which  mails  shall  be  conveyed  between 
ports,  post  towns,  or  other  places  in  the  Colony,  or  between  any  port, 
post  town,  or  other  place,  and  any  port,  post  town,  or  other  place  in  any 
other  of  the  Australasian  Colonies,  neglecting  to  provide  a  suitable  locker 
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or  other  secure  place,  in  which  rach  mails,  &c.,  shall  be  loeked  itp  md 
carried  apart  from  all  other  articles  and  things  ;  or  such  mails,  or  any  post 
letter  or  packet,  being  carried  in  any  such  steamboat  during  the  whole  or 
any  part  of  the  voyage  between  such  ports,  post  towns,  or  other  places, 
otherwise  than  as  aforesaid. 

P.  Fine  not  exc.  £25.  on  such  Master,  &c.  i  recoverable  as  offence  (16). 

S.  Id.^  8.  19.  [^Two  Justices']. — ^20)  Any  person  employed  in  the 
carrying,  conveying,  or  delivering  of  mail-bags,  &c.,  negligently  losing 
any  such  bags,  letter,  or  parcel,  while  in  his  charge,  whether  the  same  be 
or  be  not  recovered. 

P.  Fine  not  exc.  £25  :  recoverable  as  offence  (16). 

F.  15  Ffc,  N'o.  12,  8.  16.  Bail  disc, — (1)  Fraudulently  forging  or 
imitating,  or  assisting  in  forging  or  imitating,  any  stamp  made  under  the 
authority  of  this  Act ;  or  offering,  uttering,  or  disposing  of  any  forgery 
or  imitation  of  any  such  stamp,  with  intent  to  defraud  the  revenue,  or  any 
body  corporate  or  politic. 

P.  Impr.,  with  or  without  h.  1. ;  or  h.  I.  on  roads  not  exc.  7  yrs. 

N.B.  AU  proceedings  under  this  Act  (\b  Ffc,  No,  12J  shaU  he  taken 
in  the  name  of  the  Attorney -General^  Postmaster-Oenerai,  or  other  Post 
Office  officer.  fS.  50/ 

F.  Id,^  8,  48.  Bail  disc. — (2)  Any  person  fraudulently  taking  from 
the  possession  of  any  Postmaster  or  person  employed  to  convey  post  letters, 
or  from  out  of  any  Post  Office  or  place  appointed  for  the  receipt  or 
delivery  of  post  letters,  or  stealing  or  embezzling,  taking,  secreting,  or 
destroying  any  letter  or  packet,  or  mail  of  letters,  or  newspaper,  or  other 
printed  paper,  or  any  matter  or  thing  enclosed  in  any  such  letter,  packet, 
or  mail,  (sent  or  to  be  sent  by  post). 

P.  Impr.,  with  or  without  h.  1.,  not  exc.  3  yrs. ;  or  (if  male)  h.  1.  on 
roads  not  exc.  7  yrs. 

M,  Id.j  8.  46.  Bail  comp. — (3)  Fraudulently  retaining  or  wilfully 
secreting,  or  keeping,  or  detaining,  or,  on  being  required  by  the  proper 
officer,  refusing  or  neglecting  to  deliver  up,  a  post  letter  which  ought  to 
have  been  delivered  to  any  other  person ;  or  a  post  letter  bag  or  post  letter 
which  shall  have  been  sent,  whether  the  same  shall  have  been  found  bj 
the  offender  or  some  other  person. 

P.  Fine  and  impr. 

If.  16  Vic.y  No.  35,  s.  5.  Bail  comp. — (4)  Any  person  wilfully  and 
fraudulently  removing  from  any  Post  Office  stamp  which  has  been  previously 
used,  any  mark  which  shall  have  been  made  thereon  at  any  Post  Office, 
by  way  of  obliteration  or  defacement  for  the  purpose  of  indicating  that 
such  stamp  has  been  once  used,  or  knowingly  or  fraudulently  putting  off 
or  using  any  such  stamp. 

P.  Impr.,  with  or  without  h.  1.,  or  h.  1.  on  roads  not  exc.  3  yrs. 

PRINTERS  (LICENSED). 

S.  8  O.  IV. y  No.  5,  ».  1.  \Two  Justices'}. — (1)  Any  person,  without 
having  delivered  the  requisite  notice  and  obtained  a  certificate,  (see  #.1), 
keeping  or  using  any  printing  press  or  types  for  printing ;  or,  haTiag 
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delivered  sucli  notice  and  obtained  such  certificate,  and  using  any  printing^ 
pres8  or  types  for  printing  in  any  other  place  than  the  place  expressed  in 
such  notice,  (o) 

P.  Fine  £20 ;  if  not  paid  within  6  days  after  conviction,  to  be  levied  by 
distress ;  and  for  want  of  sufficient  distress  impr.  not  exc.  6  mths.  and 
not  less  than  3  mths.,  or  until  such  fine  be  paid.  (S.  20,  and  11  &  12  Vic, 
c.  43,  s.  19). 

S.  Id.,  8,  2.  [^Ttvo  Justices]. — (2)  Any  person  who  shall  print  any 
paper  or  book  whatsoever  which  shall  be  meant  to  be  published  or  dispersed, 
whether  the  same  shall  be  sold  or  given  away,  omitting  to  print  npoil 
the  front  of  every  such  paper,  if  the  same  shall  be  printed  on  one  side 
only,  or  upon  the  front  and  last  leaves  of  every  paper  or  book  which  shall 
consist  of  more  than  one  leaf,  in  legible  characters,  his  name  and  nsual 
place  of  abode,— or  publishing  or  dispersing,  or  assisting  in  publishing  or 
dispersing,  either  gratis  or  for  money,  any  printed  paper  or  book  on  which 
the  name  and  place  of  abode  of  the  person  printing  the  same  shall  not  be 
so  printed. 

P.  Fine  £20  for  every  copy  so  published,  &c.,  provided  that  any 
oflender  shall  not  be  liable  for  more  than  twentv-five  forfeitures  for 
printing,  or  publishing,  or  dispersing,  or  assisting,  &c. :  recoverable  as 
offence  (1). 

S.  Id.j  8.  3.  [^Two  Justices']. — (3)  Any  person  printing  any  paper  for 
hire,  reward,  gain,  or  profit,  and  omitting  or  neglecting  to  write,  or  cause 
to  be  written  or  printeid,  in  fair  and  legible  characters,  the  name  and  place 
of  abode  of  his  employer  on  one  of  such  printed  papers,  or  to  keep  or 
preserve  the  same  for  the  space  of  six  cal.  m.  next  after  the  printing 

(o)  S.  1  of  8  G.  IV.  No.  5,  requires  that  every  person  having  any  printing  press 
or  types  for  printing  in  the  Colony  shall  cause  a  notice  thereof,  siorned  hy  him,  in 
the  presence  of  and  attested  hy  one  witness,  to  be  delivered  to  the  Colonial  Secretary, 
to  be  registered  and  filed ;  and  the  ColoniiJ  Secretary  is  required  to  give  a  certifi- 
cate of  such  notice  having  been  so  delivered ;  hot  now,  by  16  Vic,  No.  37,  the  notice 
is  to  be  delivered  to  the  Prothonotary  of  the  Supreme  Court,  or  one  of  the  clerks  of 
the  Supreme  Court  authorized  by  the  Prothonotary,  and  every  certificate  of  the 
delivery  of  such  notice  granted  by  the  said  Prothonotary  or  Clerk  shaU  have  the 
like  force  and  efiect  as  if  granted,  <&c.,  by  the  Colonial  Secretary.  See  13  Vic,  No« 
47,  and  16  Vic,  No.  37).  Forms  of  Uie  Notice  and  of  the  Certificate  are  in  the 
Schedule  to  the  Act. 

By  s.  4,  Persons  selling  or  distributing  printed  papers  without  the  printer's 
name  or  abode,  or  having  a  fictitious  name  or  abode,  printed  thereon,  may  be  seized 
and  detained ;  s.  5  contains  a  list  of  certain  documents  and  papers  excepted  from 
the  provisions  of  this  Act ;  s.  6  empowers  any  Justices  to  direct  by  warrant  a 
search,  in  the  daytime,  for  any  printing  press  used  contrary  to  this  Act,  which,  if 
found,  may  be  seized  and  earned  away. 

Penalties  must  be  sued  for  within  three  months  next  after  the  penalty  shall 
have  been  incurred.  (S.  7). 

Justices  may,  in  their  discretion,  mitigate  the  fine  to  not  less  than  £5,  over  and 
above  aU  reasonable  costs  and  charges  expended  or  incurred  in  the  prosecution. 
(S.  9). 

Appeal  is  allowed  to  the  Quarter  Sessions  to  be  holden  next  after  the  expiration 
of  20  days  from  th^  date  of  the  conriction,  first  giving  six  days'  notice  to  the  prose- 
cutor. (S.  10). 

Form  of  conviction  of  having  or  using  a  printing  press  or  types  for  printing 
without  notice,  or  using  the  same  in  a  place  not  spedned  in  such  notice,  or  any 
other  offence  against  the  Act,  is  in  the  Schedule  to  the  Act. 
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of  imprisonment  in  some  gaol  or  house  of  correction  elsewhere  than  at  the 
place  where  such  sentence  was  passed, — and  all  prisoners  under  sentence 
of  transportation,  and  whom  it  may  be  necessary  to  forward  to  the  Metro* 
politan  gaol,  may  be  forwarded  to  such  place  of  detention,  gaol,  or  house 
of  correction  under  a  warrant  from  any  convicting  Justice,  (in  the  case  of 
a  summary  conviction),  or  of  the  Sheriff  of  the  Colony,  or  of  any  person 
acting,  or  who  shall  have  acted,  as  Deputy- Sheriff  at  the  Assize  Court  or 
Court  of  Quarter  Sessions  at  which  such  prisoner  shall  have  been  sen- 
tenced ;  and  such  warrants  shall  be  a  sufficient  authority  for  all  constables 
who  may  be  entrusted  with  the  conveyance  of  such  prisoners,  to  keep  and 
convey  them  accordingly,  and  for  all  lock-up  keepers  and  gaolers  to  keep 
and  detain  them  in  custody  for  so  long  as  convenience  may  require,  for  the 
purpose  and  in  the  course  of  such  removal. 

Hard  L<ibour\-^^G&  "  Escape,*'  pp.  99, 100,  Notes  (x)  and  (y),  (where 
the  offences  are  given)*— 22  Vic»,  No.  2,  s.  1.  The  Governor  may  sanction 
labour  without  the  walls  of  the  gaols,  not  exceeding  two  miles,  by  instru- 
ment in  writing  under  his  hand  ;  and,  by  s.  2,  the  Sheriff  or  other  officer 
shall  on  such  occasions  provide  proper  and  sufficient  guard  to  prevent  escape. 

17  Vic,  No»  15,  s.  L  The  Governor  may  cause  any  male  offenders  under 
sentence  to  hard  labour  on  the  roads,  &c.,  or  who  shall  be  liable  to  be  put 
to  such  labour  under  commutation  of  sentence,  to  be  put  to  hard  labour 
on  any  of  the  public  roads,  or  upon  any  of  the  public  streets,  or  other 
public  places  of  any  city  or  town,  or  upon  any  public  work  in  or  upon  any 
harbour,  or  navigable  river,  or  creek ;  and  may  cause  such  offender  to  be 
detained  whilst  not  at  work  in  any  gaol,  lock-up,  or  watch-house,  or  any 
house  or  other  building  or  place,  or  in  any  ship  or  other  vessel  at  or  aa- 
jacent  to  or  in  the  neighbourhood  of  the  places  of  such  employment. 

/i.,  8.  2.  Justices  may  direct  persons  under  sentence  to  hard  labour  for 
not  exc.  14  days,  to  be  employed  on  any  public  road,  street,  or  place  of 
any  town  in  the  neighbourhood  of  gaol,  &c.,  to  which  such  offender  shall 
have  been  committed,  and  such  offender  shall  be  put  to  hard  labour  under 
the  direction  and  control  of  persons  appointed  by  the  Justices. 

15  Vic,  No.  5,  8.  1.  When  any  male  offender  shall  hereafter  be  con- 
victed in  any  Court  of  competent  jurisdiction,  or  before  any  Justice  or 
Justices,  of  any  offence  punishable  by  law  with  imprisonment  in  any  gaol 
or  house  of  correction,  with  hard  labour,  such  Court,  Justice,  or  Justices, 
at  discretion,  may  either  sentence  such  offender  to  imprisonment  in  any 
gaol  or  house  of  correction,  with  hard  labour,  for  such  term  as  by  law  in 
that  behalf  provided,  or,  in  lieu  thereof,  may  award  and  direct  that  he  be 
kept  to  hard  labour  on  the  roads  or  other  public  works  for  such  term  as 
the  said  Court,  Justice,  or  Justices  shall  think  fit,  not  being  more  in  any 
case  than  the  terms  of  imprisonment  fixed  by  law  for  such  offence. 

/J.,  s.  2.  The  Governor  may  keep  any  male  offender  who  shall  have 
been  sentenced  as  aforesaid,  during  the  term  of  his  sentence,  or  any  part 
or  parts  thereof,  as  circumstances  may  render  expedient  and  proper,  and 
as  His  Excellency  shall  think  fit,  to  hard  labour  at  any  place  or  places 
which  shall  have  been  duly  appointed  as  a  place  or  places  at  which  male 
offenders  under  sentence  of  transportation,  or  of  hard  labour  on  the  roads 
or  other  public  works  in  lieu  thereof^  shall  be  detained,  or  in  any  gaol  or 
house  of  correction. 
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PROmSSORY  NOTES. 

H.  7  G.  IV,.  Ao.  3,  *.  5.  [Onif  Ju#ii«]. — Anr  persoa,  Inr  any  art, 
Af^icfi,  or  meaa^  wbatv«rer.  making  or  i^^^ning  any  promissofy  notBi 
'/nkr,  draft,  or  andertaking  in  writing,  being  negoiiable  at  trmnaienUe, 
ftfT  a  narn  le«4  than  twenty  shillings  <terliiig. 

F-  Fine  X'i'i — £o  :  to  be  recoTered  either  br  distress,  (s.  19  of  11  ft 
1 2  Vic,  c.  43;,  or  according  to  5  W.  L\\  No.  22.  See  "  Justices,''  So. 
J«,  p.  243. 

N.B. — /fy  f.  4,  ali  bills  of  exchange^  promissory  noteSj  orders^  <f?c^  art 
(Uclared  Uj  be  absolutely  void. 

(%)  \\y  %,  2.  An  J  Jnitice  or  Janticefl  shidl  and  may  proceed,  with  nnriiwiiT 
%%n\ni$t,uGn,  Ut  the  place  where  anj  proccMion  or  meeting  of  persons  hereby  declarei 
t/i  Im)  urjUwfiil  fihall  be  held  or  take  place,  and  such  Justice,  &c.,  or  some  perwn  hf 
hid,  ^4!.,  orrler,  shall  then  and  there  read  and  repeat  aloud  to  the  persons  so  aaaemWeJ 
a  c«>fnriiAtirl  or  notice  to  disperse  in  the  words  or  to  the  effect  following,  t.r.  >- 
"  Our  Koritndgn  Lady  the  Queen  doth  command  and  charge  all  persona  being  boa 
a««onihlod  lirimtHliately  to  disperse  themselves  and  peaceably  to  depart^  upon  tibt 
tmlris  cfiritained  in  the  Act  of  the  Governor  and  Legislative  Council  of  New  8oalli 
Wains  pasNud  In  the  tenth  year  of  the  reign  of  Her  Majesty  Queen  Victoria,  inti- 
tfilnd  '  An  Act  to  prevent  Party  Processions  and  certain  other  pabUc  azhibMoM 
lu  Uiu  Colony  at  N«iw  South  Wales/  " 
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PUBLIC  EXHIBITION. 
See  "  Theatre."     (14  Vic,  No.  23.— Repealing  9  G.  IV.,  No.  14). 

PUBLIC  WORSHIP. 
See  "  Church." 

PUBLICAN  (LICENSED). 
(13  Vic,  No.  29). 

License], — By  s.  4,  There  are  three  kinds  of  licenses  :— a  Publican's 
General  License;  a  Packet  License;  and  a  Confectioner's  License.  (For 
Forms,  see  Act).  If  gpranted  at  the  annual  licensing  meeting,  or  at  any 
transfer  meeting  held  before  the  1st  July  next  after  such  annual  licensing 
meeting,  they  shall  commence  from  such  date,  and  both  such  licenses  shall 
continue  in  force  until  the  30th  of  June  next  ensuing  inclusive,  (unless 
sooner  forfeited),  and  no  longer.  (S.  4). 

PubUcan^s  License']. — A  publican's  license  shall  authorize  the  person 
thereby  licensed  to  sell  and  dispose  of  any  fermented  or  spirituous  liquors, 
or  any  mixed  liquors,  part  of  which  is  fermented  or  spirituous,  in  any 
quantity,  in  the  house  or  on  the  premises  therein  specified  :  Provided  that 
no  such  license  shall  be  held  to  authorize  any  such  sale  in  any  place  where 
a  retail  shop  is  kept,  upon  pretext  of  refreshment  allowed  to  customers, 
or  otherwise  howsoever.  (S.  5).  See  ss.  6  &  7  as  regards  packet  or  con- 
fectioner's license. 

Licenses  extended  to  FcurSj  Rails^  <fec.  J— Any  person  holding  a  publican's 
or  confectioner's  license  can  obtain  from  two  or  more  Justices  in  Petty 
Sessions  in  the  city,  town,  or  police  district  in  which  any  lawful  fair, 
&c.,  shall  take  place,  an  authority  (marked  E., — see  Schedule  of  Act), 
extending  license  to  such  fair,  &c,  to  which  it  shall  apply,  and  for  the 
time  therein  stated  :  Provided  that  np  such  fair,  &c,  (if  out  of  the  district 
of  any  such  licensed  person),  shall  be  more  than  ten  miles  distant  from 
such  licensed  house.  (S.  8). 

Disqualijied  persons'], — No  license  to  be  granted  or  transferred  to  any 
person  holding  office  or  employment  under  Government,  nor  to  any  consta- 
ble, or  bailiff,  or  licensed  auctioneer ;  nor  to  any  person,  nor  the  wife  of 
any  person,  serving  under  sentence  for  any  criminal  offence,  whether  any 
such  offence  be  partially  remitted  or  not,  (unless  by  pardon  granted  by 
competent  authority)  ;  no  publican's  license  to  be  granted  for  any  premises 
of  which  a  constable  is  the  owner,  landlord,  or  proprietor,  or  wherein  such 
constable  has  any  partnership  or  interest :  Provided  that  no  person  holding 
office  or  employment  under  Government,  nor  constable,  nor  bailiff,  nor 
person  serving  under  sentence,  &c,  shall  be  taken  as  surety  in  any  recog- 
nizance to  be  entered  into  under  this  Act.  (S.  9). 

Justices  disqualijied  to  act  at  Licensing  Meetings'], — No  Justice  who  shall 
be  a  common  brewer,  malster,  or  distiller,  or  retailer  of  fermented  or  spi- 
rituous liquors,  or  concerned  in  partnership  with  any  common  brewer,  &c., 
shall  act  in,  or  be  present  at,  any  annual  licensing  meeting,  or  at  any  ad- 
journment thereof  or  at  any  Special  Session  for  granting  or  transferring 
certificates  for  licenses  under  this  Act,  or  shall  take  part  in  the  discossion 
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agree  upon,  provided  that  such  adjournments  do  not,  in  the  whole,  exceed 
one  cal,  month  from  the  day  of  the  annual  meeting.  (S.  16).  Whenever  at 
any  annual  licensing  meeting  to  be  holden  in  any  police  district,  or  at  any 
adjournment  thereof,  two  Justices  usually  acting  for  or  residing  in  such 
district  shall  not  be  present  at  one  o'clock  of  that  day,  at  the  Court  House 
or  place  of  meeting,  any  one  Justice,  acting  for  and  resident  as  aforesaid, 
being  present,  may  adjourn  or  further  adjourn  the  said  meeting  for  one  week, 
(notwithstanding  the  previous  limitation),  and  cause  notice  of  such  ad- 
journment to  be  given  to  all  other  Justices  acting  for  or  resident  in  such 
district ;  and  if  at  such  adjourned  meetings  there  shall  not  be  two  qualified 
Justices,  usually  acting  for  or  resident  in  such  district^  one  such  Justice 
may  do  all  such  acts  as  an  annual  licensing  meeting  are  by  this  Act 
empowered  to  do.  (^S.  17). 

£very  such  annual  licensing  meeting  and  every  adjournment  thereof 
shall  be  held  in  open  court,  and  every  consideration  of  any  application,  or 
of  any  objection  to  such  application,  shall  be  deemed  and  taken  to  be  a 
judicial  proceeding,  and  it  shall  be  the  right  and  privilege  of  any  resident 
in  the  neighbourhood  of  the  house  proposed  to  be  licensed,  or  of  any 
other  applicant  for  a  license,  or  of  any  person  already  licensed  in  the  dis- 
trict, or  of  any  Chief  Constable  or  Inspector  of  the  district,  to  oppose  any 
such  application ;  and  the  Justices  there  assembled  may  hear,  inquire  into, 
and  determine  such  objections,  and  summon  or  call  and  examine,  on  oath, 
necessary  witnesses,  and  grant  to  those  approved  of  by  the  majority,  after 
taking  the  recognizance  as  hereinafter  required,  certificates  authorizing 
such  license.    See  Form  D.,  (s.  18). 

The  Clerk  of  Petty  Sessions  shall  cause  a  notice  of  each  annual  licensing 
meeting  to  be  inserted  at  least  one  calendar  month  before  the  holding 
thereof,  in  the  Government  Oazette,  and  also  to  be  affixed  to  the  door  of 
the  Court  House  in  which  the  same  are  to  be  holden ;  but  no  omission  or 
irregularity  in  any  such  notice  shall  affect  the  authority  vested  in  the 
annual  licensing  meeting  held  conformably  in  other  respects  to  the  provi- 
sions of  this  Act ;  and  the  clerk  also  shall  cause  a  notice  of  the  time  of 
holding  such  meeting,  or  adjournment  thereof,  to  be  served  on  every  Justice 
acting  for  or  usually  resident  in  such  district,  who  is  required  to  attend  on 
such  occasion  unless  prevented  by  sickness  or  other  reasonable  cause. 
(S.  19). 

Applicants  to  enter  into  Recognizance']. — Before  the  Justices  shall  deliver 
any  certificate  to  authorize  the  issue  of  a  license  to  any  applicant  for  the 
same,  the  latter  shall  enter  into  a  recognizance,  with  two  sufficient  sureties, 
in  the  sum  of  £50  each  ;  if  applying  for  a  publican's  license,  in  the  fona 
and  with  the  conditions  in  the  Form  A.  3,  (see  Schedule  of  Act) ;  if  for  a 
packet  license,  in  Form  B.2  ;  if  for  a  confectioner's,  in  Form  C.  3.  (S.  20)^ 

Applicants  absent  through  illness'], — if  any  person,  desirous  of  obtaining 
a  certificate,  be  hindered  by  sickness  or  infirmity,  or  any  other  reasonable 
cause,  to  be  proved  to  the  satisfaction  of  the  majority  of  the  Justices 
assembled,  or  of  the  Justice,  if  only  one  then  present,  and  having  autho- 
rity to  g^nt  such  certificate,  from  attending  in  person  at  any  such  meeting 
or  adjournment  thereof,  the  said  Justices  or  Justice  may  certify  in  favor 
of  such  person,  upon  three  sufficient  and  approved  sureties  entering  into 
the  required  recognizance,  in  £50  each.  (S.  21). 
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Recognizances^  mode  oftcJring,']^*A\\  such  reoognizances  shall  be  entered 
into  in  the  presence  of  two,  at  least,  of  Justices  assembled,  as  aforesaid^ 
and  signed  by  them,  except  in  case  where  one  Justice  acts  alone,  as  before 
provided,  and  then  the  recognizances  may  be  entered  into  before,  and  signed 
by,  such  Justice  only.  (S.  22).  Such  recognizances,  with  their  oonditionSy 
shall  be  regularly  recorded  in  the  records  of  each  Petty  Sessions  district, 
and  shall  also,  within  one  calendar  month  after  the  same  are  entered  into, 
be  transmitted  by  the  Clerk  of  Petty  Sessions  to  the  Clerk  of  the  Peace 
acting  for  the  Court  of  General  Quarter  Sessions  held  in  the  city,  town, 
place,  or  district  in  which  such  Petty  Sessions  are  held ;  and,  if  there  shall 
be  no  such  Court  of  Quarter  Sessions  held,  then  to  the  Clerk  of  the  Peace 
acting  for  the  Court  of  Quarter  Sessions  held  in  the  district  nearest  to 
such  Petty  Sessions.  (S.  23). 

List  of  Certificates  to  he  sent  to  the  Colonial  Treasurer."] — »The  Justice 
or  Justices  by  whom  certificates  are  granted  by  virtue  of  this  Act,  shall 
transmit  to  the  Colonial  Treasurer,  or  other  person  appointed  by  the 
Governor  for  the  purpose  of  issuing  licenses  under  this  Act,  within  14  days 
from  the  granting  thereof,  a  list  signed  by  two,  at  least,  of  the  JnstioeB, 
(if  two  shall  have  acted,  and  if  only  one,  by  that  one  only),  specifying 
the  names  and  residences  of  all  persons  to  whom  such  certificates  shall 
have  been  granted,  and  of  their  respective  sureties,  and  the  nature  of  the 
license  granted  by  each  certificate ;  and  specifying  further,  in  the  case  of 
publicans'  licenses,  the  situation  and  sign  or  name  of  each  house,  and 
street  or  place  in  which  it  shall  be  situate,  and  its  distance  from  the  nearest 
licensed  house  in  each  street,  place,  or  line  of  road,  or  on  the  line  of  road 
on  which  the  same  is  situate, -^the  name  of  the  owner  or  proprietor, — 
whetlier  before  licensed  or  not,  and,  also,  the  names  and  residences  of  the 
sureties.  (S.  24), 

Certificates  void  unless  lodged^  (jS?c.]-^Every  such  certificate  shall  be 
null  and  void,  unless  the  same,  and  the  sum  required  to  be  paid  for  sndi 
license,  be  lodged  in  the  office  of  the  Colonial  Treasurer,  or  other  person 
appointed  by  the  Governor,  on  or  before  the  30th  of  June  next  ensuing 
each  annual  licensing  meeting ;  and  the  said  Treasurer,  or  other  person, 
shall  forthwith  after  the  receipt  of  every  such  certificate  and  list,  issue  and 
register  a  license  (see  Form  in  Act)  according  to  the  tenor  of  each  such  certi- 
ficate respectively,  upon  payment  being  made  to  him  of  the  sum  of  £30  for 
publican's  license,  £2  for  packet  license,  and  £l  for  confectioner's  license- 
(S.  25).  Notwithstanding  default  in  lodging  such  certificate,  or  in  paying 
the  required  sum,  whereby  such  certificate  shall  become  void,  the  Governor, 
if  he  shall  deem  fit,  upon  representation  to  him  made  of  the  circumstances 
occasioning  such  default,  may  direct  the  issue  of  the  license  for  which 
such  certificate  shall  have  been  granted,  on  payment  of  not  more  than 
£10  in  addition  to  the  payment  mentioned  before :  Provided  that  such 
payment  be  made  within  one  calendar  month  of  the  time  limited  for  the 
payment  of  the  money  for  such  license,  as  aforesaid.  (S.  26). 

Governor  may  direct  the  issue  oj  Licenses  in  certain  cases']. — -Mors 
recently  it  has  been  provided,  The  Governor,  whenever  he  shall  be  satb* 
fied  that  any  applicant  for  a  license  has,  from  the  non-attendanoe  of 
qualified  Justices  at  the  proper  time  for  granting  the  certificate  required 
by  law,  or  from  any  other  cause  without  default  or  neglect  on  his  parti 
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been  unable  to  obtain  the  certificate  at  the  time  and  in  the  manner  appointed, 
may  order  and  direct  that  a  license  may  be  issued  to  such  applicant,  npon 
his  entering  into  the  required  recognizances  and  paying  the  duty  required 
by  the  Act :  Provided  that  it  be  certified  to  the  Governor  by  two  Justices 
resident  in  the  Police  District  in  which  the  applicant's  house  is  situate, 
that  the  licensing  such  house  would  be  a  convenience  to  the  public,  and 
that  the  applicant  is,  in  such  Justices'  opinion,  a  fit  and  proper  person  to 
hold  a  publican's  license.   (17  Vic,  No.  6,  s.  1). 

Colonial  Treasurer  may  issue  Packet  Licenses  in  special  emergencies]. — 
The  Colonial  Treasurer,  upon  a  proper  certificate,  signed  by  two  or  more 
Justices,  together  with  the  sum  required  to  be  paid  for  such  license,  being 
lodged  in  the  ofiice  of  the  Colonial  Treasurer,  or  other  duly  appointed 
person,  and  the  Master  or  Commander  having  entered  into  the  necessary 
recognizance,  may  authorize  the  issue  of  a  packet  license  at  any  period  of 
the  year,  to  take  effect  and  remain  in  force  until  1st  July  next  ensuing  the 
date  thereof:  Provided  the  applicant  for  such  license  shall  not  have  been 
refused  a  certificate  for  a  license  by  any  meeting  of  Justices  to  which  he 
may  have  applied  for  the  same.  (S.  27). 

Oovemor  may  renew  Licenses  unihout  Certificate  in  certain  cases'], — ^The 
Governor,  whenever  he  shall  be  satisfied  that  any  person  applying  to  have 
his  license  renewed  has,  by  reason  of  the  non-attendance  of  any  qualified 
Justice  at  the  annual  licensing  meeting,  or  any  adjournment  thereof,  or  from 
any  other  cause,  without  any  default  or  neglect  on  his  part,  been  unable 
to  obtain  the  certificate  aforesaid  at  the  time  and  in  the  manner  appointed, 
shall  order  and  direct  that  a  new  license  be  issued  to  any  person  so  apply- 
ing, upon  his  entering  into  the  recognizances  and  paying  the  money  required 
by  the  Act.  (S.  28). 

Justices  at  Petty  Sessions  for  Transfer  of  Licenses  may  grant  Certificates). 
— If  it  shall  appear  proper  to  the  majority  of  the  Justices  at  any  Special 
Petty  Sessions  on  any  day  hereinafter  mentioned  for  the  transfer  of  licenses, 
such  Justices  may  grant  to  such  persons  as  shall  in  their  discretion  be 
approved  by  them,  after  entering  into  the  recognizances  required  by  this 
Act,  certificates  to  authorize  the  issue  of  licenses  to  any  such  persons ; 
and  the  Colonial  Treasurer  or  other  duly  appointed  person  shall,  and  be  is 
hereby  authorized  and  required,  forthwith  after  the  receipt  of  every  such 
certificate  [to?]  issue  and  register  in  his  ofiice  a  license,  to  continue  in  force 
until  the  first  day  of  July  then  next  ensuing,  in  one  or  other  of  the  Forms 
hereinbefore  prescribed,  according  to  the  tenor  of  each  such  certificate  res- 
pectively, upon  payment  to  the  said  Colonial  Treasurer,  or  other  appointed 
person,  of  a  sum  proportionate  to  the  period  such  license  shall  have  to  run 
from  the  day  of  the  issue  thereof  until  the  said  first  day  of  July,  according 
to  the  several  and  respective  rates  hereinbefore  directed :  Provided  that 
notice  of  such  application,  with  the  names  of  the  householders  signing  the 
certificate,  and  all  other  notices  required  by  this  Act,  be  given  or  po«ited  up, 
at  least,  twenty  clear  days  before  such  application  can  be  heard.  ( S.  29). 

Special  Sessions  for  Transferring  Licenses']. — Special  Petty  Sessions 
shall  be  holden  on  the  first  Tuesday  in  September,  December,  and  March, 
in  every  year,  in  each  town,  city,  or  police  district  in  which  such  annual 
licensing  meeting  shall  be  holden  as  before  directed,  for  receiving  applica- 
tions for  transferring  licenses,  which  meetings  shall  be  subject  to  the  sam^ 
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rales  as  the  animal  lioentfing  meeting,  and  have  like  powers  of  adjonnmieni, 
and  the  like  power  shall  devolve  upon  any  one  Justice,  after  adjournment 
by  him  for  one  week,  in  default  of  attendance  of  any  other  Jnstioe  or  Jns- 
tioes  to  whom  notice  shall  be  given  as  aforesaid.  (S.  30).  Such  Justice  or 
Justices  may  transfer  the  license  of  any  person  licensed  to  the  appointee  of 
the  original  holder  of  such  license,  if  eligible  and  approved  of  by  them,  by 
an  indorsement  upon  the  original  license  in  the  Form  F.,  (see  Schedule), 
or  to  the  effect  thereof,  such  appointee  entering  into  the  same  reoognizanoe, 
and  producing  also  the  same  certificate,  as  the  original  party  obtaining  the 
game  is  bound  to  enter  into  or  produce  :  Provided  that  one  week's  noticei 
at  least,  of  such  intended  transfer  to  such  transferee  shall  be  duly  published, 
as  required  in  respect  to  applications  for  licenses  at  the  annual  licensing 
meeting.  (S.  31).  Such  Petty  Sessions  for  transferring  licenses  shall  be 
held  in  open  comrt,  and  every  proceeding  thereat  for  granting  or  trans- 
ferring licenses  shall  be  deemed  and  taken  to  be  judicial,  and  all  objedioiii 
may  be  made,  inquired  into,  and  determined  in  same  manner  as  prorided 
for  applications  for  licenses  at  the  annual  licensing  meeting.   (S,  32). 

Devolution  of  License  on  Trustees^  Executors,  ^].-^In  case  of  the  decease 
or  Insolvency  of  the  person  holding  a  license,  his  executors,  administrators, 
or  trustees,  as  the  case  may  be,  shall  be  entitled  to  carry  on  the  bnsinew 
of  the  person  so  licensed,  by  an  agent,  to  be  specially  authorized,  in  writing, 
by  any  one  Justice,  for  that  purpose,  and  to  act  under  the  authority  of  the 
said  license,  without  any  renewal  or  formal  transfer  thereof^  during  six 
months,  if  the  license  have  so  long  to  run,  or  until  the  next  licensing  day 
following  the  date  of  such  licensed  person's  decease,  or  of  the  vesting  of 
his  property  in  trustees,  as  the  case  may  be :  Provided  that  such  license 
shall  be  subject  to  the  same  regulations  as  if  it  had  continued  to  be  holden 
by  the  original  grantee,  and  that  new  recognizances,  with  sufficient  sureties, 
be  entered  into  by  such  executors,  administrators,  or  trustees,  or  ageot, 
respectively,  before  the  Justices  assembled  at  the  next  Special  Petty 
Sessions  for  the  district,  held  in  pursuance  of  this  Act,  ensuing  the  date 
of  such  decease  or  legal  vesting  as  aforesaid,  or  before  any  Justice  or 
Justices  of  the  city,  town,  or  district,  who  shall  previously  require  the  same 
to  bo  entered  into.  (S.  33). 

Licensed  person  desirous  of  removing  to  another  house^,~^lf  any  person, 
having  duly  obtained  a  publican's  license,  shall  desire  to  remove  his  bofi- 
nesH  from  the  house  expressed  in  such  license  to  any  other  house  within 
the  same  district,  at  any  time  after  the  issue  of  such  license,  and  before  the 
next  general  licensing  meeting,  then,  upon  application  made  by  such  person 
to  the  .Justices  of  the  district  in  which  the  original  license  was  granted, 
the  majority  of  the  said  Justices  in  Petty  Sessions,  or  any  two  or  more 
of  them,  if  they  approve  of  the  house  proposed  to  be  licensed,  after  sadi 
person  shall  have  entered  into  a  new  recogpiizance,  with  such  sureties 
as  aforesaid,  may  grant  a  certificate  authorizing  the  Colonial  Treasurer,  or 
other  person  duly  appointed  to  issue  licenses,  to  affix  his  signature  to  t 
memorandum,  to  be  endorsed  upon  or  affixed  to  the  original  license,  in  the 
Form  G.,  or  to  the  effect  thereof,  by  virtue  whereof  the  said  license  shall 
be  thenceforth  transferred  during  the  remainder  of  the  time  the  same  has 
to  run  to  the  house  or  premises  mentioned  in  such  certificate,  and  sfatll 
coase  to  apply,  except  so  far  a^  regards  acts  or  liabilities  already  perfonned 
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or  incurred,  to  the  house  and  premises  for  which  such  license  was  originally 
granted :  Provided  that  the  notices  before  required  in  respect  to  applications 
for  licenses  at  the  annual  licensing  meeting,  be  duly  posted.  (S.  34). 

Transfers  to  he  reported  by  Cleric  of  Fetty  Sessions']. — Every  transfer 
of  a  license  authorized  by  any  Justices,  whether  as  regards  the  person  or 
house  to  which  the  license  shall  apply,  shall,  within  14  days  siter  such 
transfer,  be  duly  reported  to  the  Ck)lonial  Treasurer,  or  other  person  appointed 
to  issue  licenses,  by  the  Clerk  of  the  Petty  Sessions  by  which  such  transfer 
shall  be  authorized.  (S.  35).    See  offence. 

Abandoning  occupation^  dhc] — By  s.  49,  If  any  licensed  person  be  con- 
victed of  felony  or  misdemeanor  in  any  criminal  Court,  and  sentenced  to 
transportation  or  imprisonment,  or  abandon  the  occupation  of  his  or  her 
licensed  bouse  as  his  or  her  usual  place  of  residence,  or  permit  any  person 
whomsoever  to  manage,  superintend,  or  conduct  the  business  of  such  house, 
or  shall,  whether  residing  in  such  house  or  not,  permit  any  unlicensed 
person  to  become,  virtually  or  in  effect,  the  keeper  thereof,  then  or  in  either 
of  the  said  cases,  upon  complaint  thereof  and  proof  of  the  fact  to  the  satis- 
faction of  any  two  or  more  Justices,  the  license  of  such  house  for  the 
current  year  shall  become  and  be  absolutely  void,  anything  hereinbefore 
contained  to  the  contrary  notwithstanding,  and  such  house  or  place  shall 
thenceforth  be  held  to  be  unlicensed. 


S.  13  Fie.,  No,  29,  s.  2.  (s)  (t)     [Two  Justices'].— {I)  Any  person 


(s)  This  Act  does  not  apply  to  any  person  selling  any  distilled  or  spirituous 
perfume,  bon^  fide  as  perfumery,  and  not  for  the  purpose  of  drinking ;  nor  to  any 
person  practising  as  an  apothecarv,  chemist,  or  druggist,  who  may  administer  or 
sell  any  spirituous  or  fermented  liquors  as  medicine  or  for  medicinal  purposes  ; 
nor  to  any  person  who  (within  Sydney,  &c.,  and  such  other  towns  as  shall  by  the 
Governor,  by  notice  in  the  Oovernment  Gazette^  be  declared  to  come  within  the 
operation  of  this  clause)  shall  dispose  of  any  quantity  not  less  than  two  gallons 
of  any  fermented  or  spirituous  liquors,  or  any  mixed  liquors,  part  of  which  is 
fermented  or  spirituous,  if  such  quantity  do  not  include  less  than  two  gallons  of 
any  one  description  of  liquor,  and  is  not  delivered  in  quantities  less  than  two  gal- 
lons at  one  time ;  nor  to  any  person  who  (within  Liverpool,  Campbelltown,  Wol- 
longong,  Berrima,  Groulbum,  Bathurst,  Penrith,  Richmond,  Morpeth,  Garrington, 
or  Fort  Macquarie,  and  such  other  towns  as  shall  by  the  Qovemor,  by  notice  in 
the  Oovernment  Gazette^  be  declared  to  come  within  the  operation  of  this  clause) 
shall  dispose  of  any  quantity  not  less  than  two  gallons  of  any  fermented  liquors 
containing  a  quantity  of  alcohol  not  exceeding  25  per  cent. ;  nor  to  any  grower  or 
maker  of  wines  from  g^pes  the  produce  of  the  Colony,  who  shall  dispose  of  the 
same  in  any  quantity  not  less  than  two  gallons ;  nor  to  any  person  who  may  give 
wine  or  beer  made  from  grapes  or  grain  of  his  own  growth,  or  beer  brewed  by  him 
from  sugar  for  the  use  of  his  own  establishment,  in  part  payment  of  wages  to 
labourers  on  lands  owned  or  rented  by  him ;  nor  to  any  duly  established  military 
canteen.  (S.  3). 

In  ez  parte  Oriffin  v.  Tumut  Bench,  (October,  1854),  on  motion  for  prohibition, 
it  was  held  that  the  Bench  was  bound  to  tiJLe  judicial  notice  of  the  Government 
proclamation  of  Tumut  as  a  place  where  liquor  could  be  sold  in  quantities  greater 
than  two  gallons,  although  their  attention  had  not  been  called  to  it  Dy  the  defendant. 
The  proclamation  issues  under  the  Act,  and  becomes  virtnally  incorporated  with  it. 
1^  (t)  Information  to  be  laid  within  three  months'}, — No  conviction  shall  take  place 
under  this  Act  unless  the  information  shall  have  been  laid  within  three  cal.  months 
next  after  the  commission  of  the  offence  complained  ol 

A  Retailer  of  fermented  or  spirituous  liquors  shall  be  held  to  be  a  person  who 
sells  in  any  quantity  under  25  gallons  at  any  one  time.  (8.  88). 
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selling  or  disposing  of,  in  any  bouse  or  place  within  the  Colony,  any  fer- 
mented or  spirituous  liquor,  or  any  mixed  liquor  part  of  which  is  fermented 
or  spirltuouK,  or  permitting  or  suflfering  any  such  liquor  to  be  sold  or  dis- 
posed of  by  any  other  person  in  his  house  or  other  place  within  the  said 
Colony,  without  having  first  obtained,  in  manner  and  form  hereinafter 
directed,  a  license  sufficiently  authorizing  such  sale  or  disposal,  (v) 

P.  (Isi  qffencejj  forfeit  £30,  together  with  costs ;  or  impr.  with  h.  L 
not  exc  3  cal.  m.,  together  with  such  penalty;  (17  Vic,  No.  6,  a.  3) ; 
fsubsequent  offence)  j  forfeit  £50,  together  with  costs  ;  or  impr.  with  h.  1. 
not  exc.  6  cal.  m.,  together  with  such  penalty.  (17  Vic,  Id,)  If  pecu- 
niary penalty,^-on  non-payment  of  fine  and  costs,  distress ;  in  default  of 
distress,  impr.  not  exc.  14  days  where  fine  does  not  exc.  £5  ;  and  not  exc 
3  cal.  m.  where  the  fine  is  of  greater  amount ;  (13  Vic,  No.  29,  a.  69 ; 
11  &  12  Vic,  c  43,  Hs.  19  &  22);  the  procedure  of  Jervis's  Aot  is  to 
be  followed.  An  abstract  of  the  more  elaborate  procedure  prescribed  by 
13  Vic,  No.  29,  is  added : — On  non-payment  of  fine  and  costs,  disiresa 
warrant  for  fine  and  costs,  and  5s,  for  the  distress,  may  be  issued  by  the 
convicting  Justices,  or  either  of  them,  not  exc.  14  days  from  day  of  convic- 
tion, returnable  on  such  day,  not  being  more  than  14  days  from  the  date 
of  warrant,  to  be  inserted  therein  by  the  Justices ;  if  no  goods  can  be 
found  whereon  to  levy  such  fine  and  costs  before  the  return  day  of 
warrant,  on  the  same  being  duly  certified  in  writing  on  the  back  of  such 
warrant,  the  convicting  Justices,  or  either  of  them,  may  commit  to  g^l 
nearest  to  the  place  of  conviction  for  not  exc.  1 4  days,  where  fine  doea 
not  exc  £5  ;  and  not  exc.  3  cal.  m.,  where  the  fine  is  of  greater  amount. 
The  impr.  to  be  computed  from  time  of  arrest,  if  endorsed  on  warrant  by 
constable,  &c    See  8.  69  in  full.  Note  (w) 

(v)  Evidence. — Delivery  primd  facie  proof  of  sale"]. — To  remove  doubts  as  to 
whftt  is  ft  selling  or  disposing  of  liquors  contrary  to  this  Act,  it  is  enacted.  That 
the  delivery  of  any  such  spirituous  or  other  liquors  shall  be  good  and  sufficient 
primd  facie  evidence  of  money  or  other  consideration  being  g^ven  for  the  same,  bo 
as  to  support  a  conviction,  unless  proof  shall  he  made  to  the  contrary,  to  the  siUis^ 
faction  of  the  Justice  hearing  the  case.  (S.  76). 

(w)  Penalties,  how  to  be  recovered.  Procedure,  ^c] — Except  where  Otherwise 
provided,  any  person  may  exhibit  a  complaint  in  writing,  before  any  Justiee^ 
of  any  offence  against  this  Act ;  and,  on  perusal  of  such  complaint,  if  the  same 
be  a  valid  one,  such  Justice  shall  grant  a  summons  in  writing  under  his  hand, 
directing  the  attendance  of  the  defendant  at  a  time  and  place  to  be  therein  men* 
tioned,  to  appear  before  any  two  Justices  to  answer  such  charge ;  and,  if  the  sum- 
mons be  served  personally  on  the  defendant,  or  be  left  at  his  last  known  and  nsual 
glace  of  abode,  with  some  inmate  thereof,  at  least  twenty  (qucere  twenty-four  ?) 
ours  before  the  time  therein  mentioned  for  such  person's  appearance,  then,  upon 
the  appearance  of  the  party  so  summoned  at  such  time  and  place,  or  on  proof  to  be 
then  given  vivd  voce  on  the  oath  of  the  party  by  whom  such  summons  was  so 
served  as  aforesaid,  and  the  production  of  the  original  summons,  any  two  Justices 
then  and  there  being,  thereupon,  or  at  any  future  period  to  which  the  matter  may 
be  then  adjourned  by  any  one  Justice,  if  two  should  not  be  present,  shall  proceed 
to  hear  and  determine  the  matter  complained  of;  and,  on  conviction  of  the  defen- 
dant, the  convicting  Justices,  or  either  of  them,  in  case  of  a  penalty  being  awarded, 
on  non-payment  thereof  and  such  costs  as  such  Justices  may  award,  may  issue,  at 
any  time  not  more  than  fourteen  days  from  the  date  of  conviction,  under  his  or 
their  hand  and  seal,  a  warrant  of  distress,  returnable  on  such  day  as  Uiey  may 
insert  therein,  such  return  not  being  more  than  fourteen  days  from  the  day  of  the 
date  of  the  warrant,  authorizing  any  constable  to  levy  on  the  defendant's  goods,  if 
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N.B. — Upon  contnctionj  such  person  is  incapable  of  holding  any  license 
under  this  Act  for  3  years  from  time  of  such  conviction.     Haif  the  penalty 

gach  can  be  found,  for  the  penalty  and  costs,  and  58.  for  snch  distress ;  and  tlie  said 
goods  forthwith  to  seize  and  carry  to  the  nearest  police  office ;  and  the  goods  so 
seized  shall  be  sold  at  twelve  o'clock  on  the  third  day  after  the  same  shall  have 
been  taken  to  such  poUce  office,  unless  the  penalty  and  costs  be  sooner  paid ;  and 
the  surplus,  if  any  shall  remain  after  payment  of  the  penalty  and  costs,  shall  be 
paid  to  the  defendant,  if  demanded  within  one  month,  and,  if  not  so  demanded, 
shall  be  paid  to  the  treasurer  of  the  nearest  hospital  or  charitable  institution  within 
the  local  jurisdiction  of  which  such  conviction  shall  take  place;  and,  if  no  goods 
can  be  found  before  the  return  day  of  the  said  warrant  whereon  to  levy,  on  the 
same  being  certified  by  writing  on  the  back  of  such  warrant  to  the  convicting 
Justices,  or  either  of  them,  under  the  hand  of  the  person  appointed  to  execute  the 
same,  the  said  convicting  Justices,  or  either  of  them,  forthwith,  by  warrant  under 
his  or  their  hand  and  seal,  ma^  commit  the  defendant  to  the  conmion  gaol  nearest 
t9  the  place  where  the  conviction  took  place  for  any  period  not  ezceedmg  fourteen 
days  where  the  penaltv  shall  not  exceed  £5,  and  not  exceeding  3  calendar  mouths 
where  the  penaltv  shall  be  of  greater  amount, — such  term  of  imprisonment  to  be 
computed  irom  the  time  of  arrest,  and  not  from  date  of  warrant.  The  party  making 
the  arrest  is  required  to  endorse  on  the  back  of  such  warrant  the  date  of  such 
arrest,  under  a  penalty  of  not  exceeding  £5,  to  be  recovered  summarily  :  Provided 
that  neglect  to  endorse  such  warrant  shall  not  vitiate  the  arrest,  but,  in  such  case, 
the  imprisonment  shall  run  from  date  of  warrant ;  and  provided  that  all  such  pro^ 
ceedings  by  summons  may  be  had  and  done  without  a  formal  information  being 
exhibited,  and  such  proceedings  shall  be  as  good,  valid,  and  effectual  to  all  intents 
as  if  a  formal  information  in  writing  were  exhibited,  provided  that  in  every  such 
gununons  the  general  nature  of  the  complaint  shall  be  succinctly  stated.  (S.  69). 
lu  Carter  v.  Wollongong  Bench,  (December,  1856),  a  fine  of  £50  had  been  im- 

Sosed  as  for  a  second  conviction,  when  there  was  no  sufficient  evidence  before  the 
[agistrates  of  any  former  conviction,  On  motion  for  a  prohibition,  the  Court 
austaioed  the  conviction,  but  reduced  the  fine  from  £50  to  £30. 

In  R,  V.  ffally^  (Shadforth  Judgment",  1850,  p.  14 ),  it  was  decided  that  a  com- 
piitment  in  execution  under  s.  69,  for  the  amount  of  penalty  and  costs  as  thereby 
authorized,  after  no  goods  found  on  levy,  is  bad,  if  it  includes  the  5s.  mentioned 
in  this  section  for  the  expenses  of  the  distress. 

In  ex  parte  Soloman  v.  Botnbala  Bench,  (Jul^»  1854),  the  defendant  was  convicted 
on  an  information  in  writing  for  illegally  delivering  a  quantity  of  wine  less  than 
two  gallons ;  the  conviction  was  quashed ;  a  verbal  charge  was  sufficient,  but  in 
this  case  there  had  been  a  written  information,  in  which  there  was  a  palpable 
defect :  illesal  delivery  of  liquor  was  the  offence  charged,  but  this  was,  in  fact,  no 
offence  at  aU  ;  it  was  prirnd  facie  evidence  of  the  offence  of  illegal  selling. 

In  re  Thorpe,  (1851).  a  memorandum — We  sentence  defendant  *'  to  pay  a  fine  of 
£50,  and  the  costs  of  Uie  case  ;  to  be  allowed  fourteen  days  for  payment ;  in  default 
of  payment,  to  be  committed  to  Brisbane  gaol  for  three  months '  — was  held  to  be 
bad.  Instead  of  fourteen  days  for  payment,  a  distress  warrant  should  have  issued. 
|t  was  held,  also,  that  the  Magistrates  might  convict,  though  the  liquor  was  not 
seized  and  brought  before  them. 

Evidence'l.-r^A.  prohibition  was  granted  against  a  conviction  under  the  Publican's 
Act,  by  Mr.  Justice  Milford,  because  the  wife  of  the  defendant  had  been  examined 
as  a  witness  — In  re  Charles  Wetton  v.  Cox,  (June,  1859). 

Appeal']. — By  s.  77,  Any  person  aggrieved  by  anjr  fine  or  penalty  imposed  above 
£5.  or  by  any  act  of  any  Justice  or  Justices  under  this  Act,  (unless  such  act  relate  to 
refusing  a  certiQcate  for  the  granting,  renewal,  or  transfer  of  a  license,  or  the  can- 
cellation of  a  wine  and  beer  license,  as  hereinbefore  mentioned),  may  appeal  against 
such  act  to  the  Court  of  Quarter  Sessions,  according  to  the  provisions  of  the  law 
which  shall  be  iq  force  for  the  time  being  for  the  general  regulation  of  appeals  of 
such  or  the  like  nature.    See  **  Appeal,*'  p.  7. 

Appropriation  of  Penaltiea'], — By  s.  81,  All  fines  and  penalties  under  this  Act, 
except  for  drunkenness,  and  such  as  are  otherwise  appropriated,  shall  be  paid— 
one  iQoiet^  to  lief  Majesty  for  th^  public  use,  and  the  other  part  to  the  informer 
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is  to  be  received  by  any  Chief  or  other  constable  suing  or  informing  for  the 
same  under  this  section.  (17  Vic,  No.  6,  8.  4). 

S,  Id,^  s,  36.  (x)  [Two  Justices^, — (2)  Any  person  holding  a  lioensae 
under  this  Act,  except  a  packet  license,  having  or  keeping,  or  fdlowing  to 
be  kept,  in  and  about  his  house,  premises,  or  appurtenances,  or  at  any  place 
connected  with  the  same  in  any  way  whatever,  any  skittle-ground  or  ball- 
oourt,  or  any  dice,  cards,  bowls,  billiards,  quoits,  or  other  implements  used 
in  gaming,— or  suffering  any  person  resorting  thither  to  use  or  exercise  any 
kind  of  said  games,  or  any  other  unlawAil  game  or  sport,  within  his  said 
house,  premises,  or  appurtenances,— or  any  such  licensed  person  ofiiending 
against  the  tenor  of  his  or  her  license,  or  in  any  respect  committing  a 
breach  of  any  condition  of  the  recognizance  by  him  or  her  entered  into,  (y) 


or  prosecutor ;  and  drunkards*  fines  are  now  (by  17  Vic,  No.  6,  s.  5)  to  be  paid  to 
the  treasurer  or  other  authorized  officer  of  any  benevolent  asylum,  hospital,  infir- 
marv,  dispensary,  or  other  charitable  institution  or  societv  established  or  to  be 
established  nearest  to  the  Court  of  Petty  Sessions  where  the  case  shall  be  heard, 
for  the  relief  of  such  poor  persons  as,  through  age,  sickness,  accident,  oor  other 
infirmity,  are  unable  to  support  themselves  :  Provided  that  the  convicting  Jostioe 
or  Justices  may  direct  that  no  portion  of  the  penalty  shall  go  to  the  informer.  (8. 82). 

If  Appeal  lostt  Appellant  to  pay  Costs'],— r^,  78.  Where  notice  of  appeal  shall 
have  been  given,  and  such  appeal  be  dismissed,  or  the  judgment  appealed  ag^nst 
be  affirmed,  or  the  appeal  be  abandoned,  the  Court  appealed  to  is  required  to  ad'^ 
judge  and  order  that  the  appellant  shall  pay  to  the  Justice  or  Justices  to  whom 
suoh  notice  shall  have  been  given  a  reasonable  sum  by  way  of  costs,  which  if 
appellant  refuse  or  neglect  forthwith  to  pay,  the  said  Court  may  commit  him  to 
gaol  till  such  sum  be  paid ;  and  where  the  judgment  so  appealed  against  shall  be 
reversed,  the  Court  may  order  the  Justice  or  Justices  to  be  indemnified  from  all 
costs  and  charges  to  which  he  or  they  shall  have  been  put  by  such  appeal,  and 
recommend  to  the  Governor  or  Acting  Governor,  who  is  hereby  authorized,  on 
such  recommendation,  to  appropriate  a  sufficient  sum  for  this  purpose  ^m  tha 
funds  arising  from  the  licenses  taken  out  under  this  Act.  (S.  78). 

Form  of  Conviction'], — A  conviction  in  the  form  in  Schedule  H,  shall  be  good 
and  effectual  to  all  intents  and  purposes.  (S.  79). 

Action  against  Justice^  ^r.,  to  be  commenced  in  three  months].-^^,  80.  No  action 
shall  lie  against  any  Justice  or  constable  for  or  on  account  of  any  matter  or  thing 
whatsoever  done  or  to  be  done  or  commanded  by  him  in  the  execution  of  his  duty 
or  office  under  this  Act,  against  any  party  offending,  or  suspected  to  be  offending, 
against  this  Act,  unless  there  be  proof  of  corruption  or  malice,  and  unless  such 
action  be  commenced  within  three  calendar  months  nfter  the  cause  of  action  or 
complaint  shall  have  arisen ;  and,  if  any  person  shall  be  sued  for  any  matter  or 
thing  which  he  has  so  done  or  shall  have  done  in  the  execution  of  this  Act,  he 
may  plead  the  general  issue,  and  give  the  special  matter  in  evidence. 

(x)  Evidence. — Proof  of  License].  ^\n  any  proceedings  against  any  person  al- 
leged to  be  a  licensed  person,  and  liable  as  such  to  any  such  proceeding,  the  pro- 
duction of  his  or  her  recognizance,  as  entered  into  and  recorded  in  manner  directed, 
shall  be  conclusive  evidence,  not  only  of  such  recognizance,  but  also  of  his  beiog 
licensed  in  manner  therein  recited :  Provided  that  any  such  Justice,  <Stc.,  (not  being 
assembled  as  a  Court  of  Quarter  Sessions),  in  his  or  their  discretion,  may  admit 
any  other  proof  which  shall  seem  satisfactory  of  any  such  recognizance,  or  the 
contents  thereof,  or  as  to  the  fact  of  any  person  being  licensed  in  manner  and  form 
alleged  in  any  such  proceeding ;  but,  in  case  any  question  shall  arise  relating  to 
any  such  license  or  recognizance,  upon  appeal  or  otherwise,  before  any  Court  of 
Quarter  Sessions,  under  this  Act,  then  such  question  shall  be  decided  only  by  the 
production  of  such  recognizance.  (S.  73). 

(t)  Provided  that,  on  application  being  made  as  hereafter  required  to  any  Bendi 
of  Magistrates,  of  whom  a  Police  Magistrate,  if  there  be  such,  shall  be  one.  they 
may,  at  their  discretion,  grant  a  written  permission  to  any  licensed  peraoa  withia 
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P.  Fine  not  exc.  £20,  with  costs  :  to  be  recovered  as  offence  (1). 

S.  Id,j  8,  37.  [7u;o  JusUcea], — (3)  Any  person  having  or  keeping 
any  house,  shop,  room,  or  place  of  public  resort,  (wherein  provisions, 
liquors,  or  refreshments  of  any  kind  shiJl  be  sold  or  consumed,  and  whether 
the  same  shall  be  kept  or  retailed  therein,  or  procured  elsewhere),  and 
wilfully  or  knowingly  permitting  drunkenness  or  other  disorderly  conduct 
in  such  house,  shop,  room,  or  place,  or  knowingly  suffering  any  unlawful 
games  or  gaming  whatsoever  therein,  or  knowingly  permitting  or  suffering 
prostitutes  or  persons  of  notoriously  bad  character  to  meet  together  and 
remain  therein,  (z) 

P.  Fine  not  exc.  £10 :  to  be  recovered  as  offence  (1). 

S.  /(rf., «.  38.  (Note  e)  [^Two  Justices], — (4)  Every  holder  of  a  publican's 
general  license  failing  or  neglecting  to  have  his  name  at  length  painted  in 
legible  letters,  at  least  three  inches  long,  with  the  words  ^'  licensed  to  retail 
fermented  and  spirituous  liquors,''  constantly  and  permanently  remaining, 
and  plainly  to  be  seen  and  read,  on  a  conspicuous  part  of  his  house  or 
appurtenances ;  or  to  keep  a  lamp  affixed  over  the  door  of  his  house  or 
within  twenty  feet  thereof,  lighted  and  to  be  kept  burning  the  whole  of 
each  and  every  night,  from  sunset  to  sunrise,  during  the  time  of  his  hold- 
ing such  license,— every  such  lamp,  if  lit  with  oil,  having  at  least  two 
burners,  or  one  burner  if  lit  with  gas. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1). 

S.  Id.j  8.  40.  [Two  Justices'], — (5)  Any  licensed  house  not  being 
provided  with  the  accommodation  required,  (a)  or  such  as  shall  be  required, 
by  the  conditions  of  any  recognizance,  and  inserted  therein. 


their  respectiye  districts  to  allow  the  game  of  billiards  to  be  played  in  his  or  her 
licensed  house  on  any  dajr, — Sunday,  Good  Friday,  and  Christmas  Day  excepted,— 
on  payment  to  the  Colonial  Treasurer  of  the  sum  of  Ten  pounds,  in  addition  to  the 
sum  to  be  paid  in  like  manner  as  before-mentioned  for  his  or  her  license,  and  also 
of  the  sum  of  Ten  pounds  hereafter  required  to  be  paid  for  dispensing  with  the 
restrictions,  or  part  thereof,  in  respect  to  the  hour  of  closing  houses  licensed  under 
this  Act :  Provided  also,  that  notice  of  such  last-mentioned  application  shall  have 
been  given,  and  be  posted  as  other  notices  as  aforesaid,  at  least  one  week  before 
such  application  can  be  heard :  And  provided  adways,  that  no  recognizance  en- 
tered into  in  pursuance  of  this  Act  shall  be  put  in  suit  or  estreated  unless  by  the 
consent  and  direction  of  Her  Majesty's  Attorney-General.  (8.  36).  This  section 
not  only  prohibits  gambling :  it  makes  it  an  offence  that  any  dice,  cards,  Ac.,  or 
other  implements  of  gaming  should  be  even  kept  in  a  licensed  house,  whether 
really  used  for  araming  or  not ;  it  is  sufficient  to  disclose  the  presence  of  cards  in 
the  defendant's  house;  if  the  cards  are  of  any  other  character  tiian  those  contem- 
plated  by  the  Statute,  it  is  matter  for  defence.  The  information  should  be  for 
permitting  a  game  of  cards,  instead  of  the  game.  (In  re  Singleton  v.  Dareey^ 
July,  1858) ;  and,  on  estreating  recognizances,  see  ex  parte  CavanagK  Febmary, 

(z)  Proof  of  disorderly  conduct  is  not  necessary  to  justify  a  conviction ;  but  a 
Magistrate  is  not  bound  to  convict  on  mere  proof  that  prostitutes  have  been 
allowed  to  remain  in  the  house  for  a  reasonable  time.  ( Greig  v.  Bendino,  27  L.  J. 
M.  C,  294). 

(a)  By  s.  39,  Every  house  for  which  a  publican's  general  license  shall  be  g^ranted 
shall,  at  the  time  of  granting  such  license,  contain  at  least  two  moderately  sized 
sitting-rooms,  and  two  sleeping-rooms,  actually  ready  and  fit  for  public  accom- 
modation, independent  of  the  apartments  occupied  by  the  family  of  the  publican ; 
and  shall  also  oe  provided  with  a  place  of  accommodation  on  or  near  the  premises 
for  the  use  of  the  customers  thereof,  in  order  to  prevent  nnisanoes  or  oflenoes 
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P.  License  to  be  adjudged  and  declared  forfeited. 

N.B. — License  thereupon  and  thenceforth  null  and  void. 

S.  Id,j  «.  41.  [^Two  Justices]. — (6)  Any  holder  of  a  publican's  general 
license  upon  any  line  of  road  in  the  Colony,  refusing,  without  reasonable 
cause,  to  receive  a  traveller  as  a  guest  into  his  or  her  house,  or  to  find  any 
such  traveller  victuals  or  lodging,  or  to  receive  the  horse  or  horses  of  a 
traveller,  and  provide  such  horses  with  sufficient  provender,  whether  the 
owner  lodge  in  the  house  or  not. 

P.  Fine  not  exc.  £20 :  to  be  recovered  as  offence  (1).  (b) 

S.  Id.j  s,  42.  Two  Justices^ — (7)  Any  holder  of  a  license  under  this 
Act,  permitting  in  his  house,  or  any  of  the  appurtenances  thereto,  any 
person  to  become  drunk,  or  Huppljring  or  permitting  any  fermented  or 
spirituous  liquor  to  be  supplied  or  given  to  any  person  in  a  state  of  intoxi- 
cation, or  permitting  such  person  (not  being  an  inmate  thereof)  to  remain 
in  his  or  her  house,  or  any  of  its  appurtenances. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1). 

S.  ld»j  s.  43.  [^Two  Justices'], — (8)  The  goods  and  chattels,  the  bond 
fide  property  of  any  stranger,  and  being  in  a  licensed  house,  or  the  appur- 
tenances thereof,  or  any  place  used  or  occupied  therewith  in  the  ordinary 
course  of  resort  at  such  licensed  house,  if  seized  or  distrained  for  rent  for 
such  licensed  house  or  appurtenances,  or  in  respect  of  any  other  claim 
whatsoever  against  the  said  house  or  appurtenances,  or  the  owner  thereof! 

P.  Such  goods,  &c.,  to  be  ordered  to  be  restored  to  the  owner  or  pro- 
prietor thereof ;  and,  further,  such  reasonable  costs  to  be  awarded  as  shall 
be  incurred  by  such  summary  proceedings ;  such  costs  to  be  levied  by 
distress  of  goods  of  person  distraining  or  seizing  such  goods,  (c) 

N.B. — Every  house^  for  which  a  publican's  general  license  shall  be 
granted,  shall  be  considered  as  a  common  inn* 


ac^ainst  decencv  ;  and  shall  also,  during  the  continuance  of  snch  license,  be  pro- 
vided with  staoling  sufficient  for  the  accommodation  of  six  horses  at  the  least, 
and  with  a  sufficient  supply  of  hay,  corn,  or  other  wholesome  and  usual  provender 
for  the  horses  of  traTellers  :  Provided  alwavs,  that  it  shall  be  lawful  for  the  Jus- 
tice or  Justices  granting  a  certificate  for  such  license  as  aforesaid  in  either  of  the 
cities  of  Sydnev,  Newcastle,  or  Melbourne,  by  writing  under  his  or  their  hands, 
to  dispense  with  such  part  of  the  accommodation  for  horses  specified  herein  as  he 
or  they  may  think  fit :  Provided  also  that,  in  the  granting  of  a  certificate  for  a 
license  by  any  Justice  or  Justices  as  aforesaid,  if  it  shall  appear  to  him  or  them 
expedient  to  grant  such  certificate  upon  any  other  or  special  conditions  with 
re<4pect  to  the  extent  of  accommodation  to  be  afforded  to  the  public,  in  addition  to 
the  accommodation  hereinbefore  provided,  it  shall  be  lawful  for  such  Justice  or 
JuMtioes  to  insert  the  samb  in  the  recognizance  of  the  person  to  whom  such  cer- 
tificate shall  be  granted ;  and  in  every  such  case  the  conditions  so  to  be  inserted 
shall,  so  far  as  regards  such  person,  be  taken  to  be  the  conditions  imposed  and 
binding  upon  him  or  her  under  the  present  section  of  this  Act. 

(b)  It  is  a  question  of  fact  what  is  a  **  traveller,"  but  a  person  is  not  less  a  tra- 
veller, within  the  meaning  of  the  Act,  because  he  travels  on  pleasure.  Atkinson 
V.  Sellart,  (28  L.  J.  M.  C.  12) ;  and  see  R.  v.  Dind,  —November.  1854,  (Part  III.) 

(c)  By  s.  44,  No  action  can  be  maintained  on  account  of  liquors  sold  oontrarj 
to  the  Act,  and  no  licensed  person  can  recover  for  any  spirituous  liquor  sold  ^w^ 
delivered  in  quantities  less  than  two  gallons,  and  delivered  and  taken  away  mil  at 
one  time ;  but  this  provision  does  not  extend  to  prevent  innkeepers  from  keeping 
an  account  with  bond  fide  lodgers  and  travellers,  (see  Note  (b),  and  reooveriag  any 
charge  for  spirits  included  therein. 
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S.  Id.j  8.  45.  [Two  Justices], — (9)  The  holder  of  any  license  under 
this  Act  taking  or  receiving  from  any  person  whomsoever,  in  paymtat  or 
in  pledge  for  liquors,  or  for  any  entertainment  whatsoever,  supplied  in  or 
out  of  his  house  or  premises,  any  article  of  clothing  or  slope,  or  any  tool| 
or  other  article  or  thing,  excepting  metallic  or  paper  money,  or  a  cheque 
or  order  for  the  payment  of  money. 

P.  Fine  not  exc.  £10,  (independent  of  other  legal  liability) :  to  be 
recovered  as  offence  (1). 

S,  Id. J  5»  46.  [Two  Justices']. — (10)  Any  licensed  person  retailing 
liquor,  when  required  by  any  guest  or  customer  purchasing  such  liquor,  in 
other  than  vessel  seized  to  fuU  imperial  measure,  (except  in  quantities  less 
than  half-a-pint). 

P.  Forfeit  illegal  measure  and  pay  not  exc.  £5 :  to  be  recovered  as 
offence  (1). 

N.B. — See  similar  provison^  "  Weights  and  Measures,"  post, 

S.  Id.,  s.  47.  [Two  Justices]. — (11)  Any  person  whosoever,  whether 
licensed  or  unlicensed  under  this  Act,  selling,  supplying,  or  giving 
any  spirituouH  liquor,  or  mixed  liquor  whereof  part  is  spirituous,  in  any 
quantity  whatever,  or  any  fermented  liquor,  or  mixed  liquor,  part  whereof 
is  fermented,  in  any  quantity  which  shall  produce  intoxication,  to  any 
Aboriginal  native  of  New  South  Wales  or  New  Holland. 

P.  Fine  not  exc  £5,  (over  and  above  any  penalty  incurred  for  the  sale 
of  such  liquor  without  a  license)  :  to  be  recovered  as  offence  (1). 

S,  Id.j  s.  48.  [^Two  Justices]. — (12)  Any  licensed  person  keeping  his 
house  open  for  the  sale  of  any  liquor,  or  selling  or  retailing  any  liquor, 
or  suffering  or  permitting  the  same  to  be  drunk  or  consumed  in  his  house, 
or  on  his  premises,  at  any  time  before  4  o'clock  a.m.,  or  after  10  o'clock 
p.m.,  from  the  Ist  October  to  the  31st  March,  or  before  6  o'clock  a.m., 
or  after  10  o'clock  p.m.,  from  the  Ist  April  to  30th  September,  (both 
inclusive),  on  any  day  of  the  week,  or  at  any  hour  on  a  Sunday,  Good 
Friday,  or  Christmas  Day,  (except  as  hereinafter  provided). 

P.  Fine  not  exc.  £2  :  to  be  recovered  as  offence  (1).  (d) 


(d)  Every  separate  sale  is  a  separate  offence,  but  this  does  not  prohibit  sale  or 
delivery  of  liquor  at  any  time  to  bond  fide  lodgers  or  inmates,  or  travellers  seeking 
refreshment  on  a  iourney,  (.see  recent  case  of  Atkinton  v.  SelUrtt  28  L.  J.  M.  C,  12), 
or  prevent  the  sale  of  wine  or  other  fermented  liquors  on  Sundays,  Good  Fridays, 
or  Christmas  days,  between  the  hours  of  one  and  three  o'clock,  if  the  same  shall 
not  be  sold  for  the  purpose  of  consumption  or  allowed  to  be  drunk  upon  the 
premises.    And  see  Note  (b). 

(e)  Bv  8.  48  it  is  provided.  That  it  shall  be  lawful  for  any  two  or  more  Justices 
in  the  cities  of  Sydney,  Newcastle,  or  Melbourne,  or  in  any  police  district,  in  Petty 
Sessions  assembled,  (if  they  shall  see  fit),  on  one  week's  notice  of  such  applica- 
tion being  posted  up  outside  the  police  offices  in  such  cities  and  districts  respec- 
tively, upon  the  payment  to  the  Colonial  Treasurer  of  Ten  pounds,  (in  addition  to 
the  sum  hereinbefore  required  to  be  paid  for  his  or  her  license,  and  the  sum  of  Ten 
pounds  hereinbefore  required  to  be  paid  for  permission  to  keep  a  billiard-table),  to 
dispense  with  any  part  of  the  restrictions  and  prohibitions  of  this  present  pro- 
vision, so  far  as  may  regard  any  licensed  house  within  such  cities  and  districts 
respectively,  for  the  whole  year ;  but  which  said  authority  it  shall  be  lawful  for 
the  said  Justices  to  revoke  whenever  they  shall  see  fit,  bv  causing  a  notice  to  that 
effect,  signed  by  such  Justices  in  Petty  Sessions  assembled,  to  be  served  upon  the 
person  to  whom  Uie  said  authority  shall  have  been  given. 
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S.  Id.,  8.  50.  [^Tivo  Justices], — (13)  Any  person  lioenaed  under  this 
Act  knowingly  permitting  any  body,  union,  society,  or  assembly  of 
persons  declared  to  be  illegal  or  prohibited  by  law,  or  any  body,  union, 
society,  or  assembly  of  persons  w^ho  shall  require  from  persons  a^ut  to 
be  admitted  or  being  admitted  thereto,  or  into  the  said  body,  union,  society, 
or  assembly,  any  oath,  test,  solemn  declaration,  or  afErmation  not  expressly 
allowed  and  required  by  law  ;  or  who  shall  observe,  on  the  admission  of 
members,  or  on  any  other  proceeding,  any  religious  or  other  solenm 
mystery,  rite,  or  ceremony,  or  seeming  or  pretended  religions  or  other 
solemn  rite  or  ceremony,  not  sanctioned  by  law  ;  or  who  shall  wear,  bear, 
or  display,  on  occasions  of  their  meeting  or  assembling  together,  may  arms, 
flags,  colours,  symbols,  decorations,  or  emblems  whatsoever, — ^to  meet  or 
assemble,  or  hold  a  meeting  or  assembly,  on  any  occasion  or  pretence 
whatsoever,  in  the  house,  premises,  or  other  place  of  sale  of  the  person  so 
licensed ;  or  on  any  occasion  or  pretence  whatsoever  hanging  out  or  display-* 
ing,  or  suffering  to  be  hung  out  or  displayed,  on,  from,  or  out  of  such 
house,  premises,  or  other  place  of  sale,  any  sign,  flag,  symbol,  decoration,  or 
emblem  whatsoever,  except  the  known  and  accustomed  sign  of  such  house 
or  other  place  of  sale,  usually  affixed  thereto  in  the  way  of  business. 

P.  Fine  not  exc.  £5 :  to  be  recovered  as  offence  (1) ;  on  subsequent 
conviction,  license  immediately  to  become  null  and  void  to  all  intents  and 
purposes,  and  holder  to  be  incapable  of  obtaining  any  future  license. 

N.B. — Nothing  herein  contained  shall  extend  to  any  meeting  consisting 
exclusively  of  "  Freemasons  ^'  or  ^^  Odd  Fellows.** 

S.  Id.,  s.  51.  [Two  Justices^. — (14)  Any  persons  found  met  or  as- 
sembled in  any  such  licensed  house,  &c.,  along  with,  or  as  members  of, 
or  belonging  to,  any  such  body,  &c.,  fsee  last  ojffence),  and  neglecting  or 
refusing  to  remove  from  or  quit  such  house,  &c.,  when  required  by  any 
Justice,  or  any  Chief  or  other  constable  authorized  for  the  purpose  in 
writing  by  such  Justice,  or  forcibly  resisting  such  Justice  or  constable,  or 
refusing  to  state  his  name  and  place  of  abode,  or  not  truly  stating  the 
same,  (f) 

P.  Fine  not  exc.  £2 ;  or,  in  default  of  payment,  irapr.  for  not  exc.  1  mth. 

N.B. — Any  constable  may  apprehend  any  such  person  not  so  removing 
from  and  quitting  such  house,  dec,  when  so  required  by  such  Justice  or  con^ 
stable  authorized,  <5*c.,  or  forcibly  resisting  the  same,  and  convey  him  before 
any  Justice  of  the  district,  to  be  dealt  with  according  to  law. 

S.  Id.j  8.  52.     [^Two  Justices], — (15)  Any  licensed  person  keeping 

(f)  By  8.  51,  Any  Justice,  or  any  Chief  or  other  constable  authorized  for  the 
purpose,  in  writing,  bj  any  such  Justice,  may  enter  into  any  such  licensed  house, 
&c.t  in  which  such  Justice  shall,  from  information  on  oath  or  otherwise,  have 
reason  to  believe  or  suspect  that  any  such  body,  &c.,  is  met  or  held,  or  on  or  from 
which  any  such  sign,  Ac,  shall  be  hung  out  or  displayed,  and  remove  from  and 
put  out  of  such  house,  &c.,  any  persons  found  mot  or  assembled  therein  with  or  as 
members  of  or  belonging  to  any  such  body,  <fcc.,  and  remove  and  take  away  and 
destroy  (if  he  shall  think  proper)  any  arms,  banners,  ftc,  found  on  or  with  sach 
persons,  or  hanging  out  or  displayed  on  or  from  such  house,  &c.,  and  may  require 
every  such  person  so  found  to  state  truly  to  him  his  name  and  place  of  abode,  and 
require  the  immediate  inspection  oC  and  take  possession  of,  any  book  of  proceed- 
ings or  other  book  used  at  such  meeting,  or  brought  thereto,  and  detain  such  book 
for  such  time  as  he  may  think  proper,  not  exceeding  fourteen  days. 
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Open  his  honse,  in  case  of  riot  or  tumult,  at  or  after  any  hour  at  which 
two  Justicet)  shall  have  ordered  such  house  to  be  closed.    See  ^*  Riot,''  post 

P.  Fine  not  exc.  £10 :  to  be  recovered  as  offence  (1). 

S.  Id.,  s,  53.  [TW  Justices], — (16)  Any  person  delaying  admittance 
ibr  such  time  as  shall  make  it  appear  that  wilful  delay  was  intended,  to  any 
Justice^  or  Chief  Constable,  Inspector,  or  Serjeant  of  police,  together  witik 
his  assistants,  demanding  entrance  from  time  to  time  into  any  licensed 
house ;  or  to  any  constable  specially  authorized  in  writing  by  any  one 
Justice,  in  any  particular  instance,  demanding  entrance  into  any  licensed 
house,  or  its  appurtenances,  at  any  time  by  day  or  night. 

P.  Fine  not  exc.  £10  :  to  be  recovered  as  offence  (1). 

N.Bb— "-jjf  admittance  be  refused  or  wUfuUy  delayed^  force  may  be 
employed  by  such  persons  to  serve  process,  or  for  any  other  lawful  purpose. 

S.  Id,,  s,  54.  [Two  Justices'], — (17)  Any  person  holding  any  license 
under  this  Act,  failing  to  produce  his  license  to  any  Justice  of  the  Peaoe, 
on  demand  at  his  licensed  house  or  place  wherein  or  whereat  such  license 
shall  be  exercised. 

P*  Fine  not  exc.  £10  t  to  be  recovered  as  offence  (1). 

S,  Id.,  s,  55,  [Two  Justices'], — (18)  Any  licensed  person  employing  any 
unlicensed  person  to  sell  or  dispose  of,  by  retail,  any  such  liquors  as  afore- 
said, in  any  house,  cart,  carriage,  vessel,  or  boat,  or  any  place  whatever 
out  of  the  house  or  place  in  which  such  licensed  person  is  authorized  to 
sell  or  dispose  of  the  same  by  virtue  of  his  license,  or  in  such  house  or 
place,  if  otherwise  than  as  the  servant  or  agent  under  the  immediate  super- 
intendence and  control  of  such  licensed  person. 

P.  Fine  not  exc»  £20 :  to  be  recovered  as  offence  (1).  See  Note  (e), 
and  ea:  parte  Ward, — March,  1855,  (Part  III). 

S.  Id,,  s,  56.  ITwo  Justices],~^{i9)  Any  licensed  person  selling,  or 
disposing  of,  or  offering  for  sale,  any  fermented  or  spirituous  liquor,  or 
any  mixed  liquor,  part  of  which  is  fermented  or  spirituous,  which  shall 
be  adulterated  or  mixed  with  any  deleterious  ingredients  whatever. 

P.  Fine  £50— £10:  to  be  recovered  as  offence  (1).  And  see  19  Vic, 
No.  19. 

N.B. — In  order  to  analyze  such  liquor,  any  Justice,  on  any  complaint  on 
oath  thereof  made  to  him,  sufficient,  in  his  opinion,  to  cause  reasonable 
suspicion  that  any  such  liquor  is  so  adulterated,  may  authorize  the  seizure 
of  such  suspected  liquor,  and  cause  the  same*  to  be  analyzed  by  some 
chemist  or  other  competent  person,  {S,  56.) 

S,  19  Vic,  No,  19,  s,  2.  [Two  Justices],--{20)  Any  dealer  in 
spirituous  or  fermented  liquors,  licensed  publican,  or  any  other  person, 
knowingly  having  in  his  possession  any  spirituous  or  fermented  liquors  so 
adulterated  as  aforesaid ; — or  any  such  dealer  or  publican  knowingly  having 
in  his  possession  otherwise  than  for  a  lawful  purpose,  any  poisonous,  dele- 
terious, or  pernicious  substance. 

P.  Fine  not  exc.  £100 :  to  be  recovered  either  by  distress,  (11  &  12 
Vic,  c.  43,  s.  19),  or  according  to  5  W.  IV.,  No.  22  ;  see  "  Justices,"  No. 
2,  p.  243.  Ail  fermented  or  spirituous  liquors  so  adulterated  as  aforesaid, 
and  all  poisonous,  deleterious,  or  pernicious  substances  found  in  the 
possession  of  any  such  dealer  or  publican,  shall  and  may  be  seized  by  any 
Inspector  of  Distilleries,  Officer  of  Customs,  or  by  any  constable  acting 
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acquired,  selling  to  any  prohibited  person  any  spirituoas  or  fermented 
liquor. 

P.  Fine  not  exc.  £10 :  to  be  recovered  as  offsnce  (1). 

N.  B. — The  Justices  of  Petty  Sessions,  or  any  two  of  them^  shall,  from 
year  to  year,  renew  any  such  prohibition  to  all  such  persons  as  have  not 
in  their  opinion  reformed  within  the  year.  (S.  64^. 

5.  Id.,  s.  65.  [Two  Justices'], — (27)  Any  person,  with  a  knowledge 
of  the  Justice's  prohibition,  (s.  63,  Note  (g),  giving,  selling,  purchasing, 
or  procuring  for  or  on  behalf  of  Huch  prohibited  person,  or  for  his  or  her 
use,  any  such  spirituous  or  fermented  liquors. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1). 

S,  Id.,  s.  66.  [^Two  Justices']. — (28)  Any  person  not  holding  a 
license  (h)  which  authorizes  such  sale,  selling  (Note  c)  or  retailing  any 
fermented  or  Hpirituous  or  mixed  liquors  in  any  unlicensed  house  or  place* 

P.  See  Note  (i),  and  17  Vic,  No.  6,  s.  3. 

S.  Id.,  s.  67  [^One  Justice].  —  (29)  Any  person,  not  licensed  or 
authorized  to  sell,  carrying  about  for  or  exposing  to  sale  such  liquors  in 
any  street,  road,  or  footpath,  or  in  any  booth,  tent,  store,  or  shed,  or  in  any 
boat  or  vessel,  or  any  other  place  whatever. 

P.  Fine  not  exc.  £50 :  to  be  recovered  according  to  the  provisions  of 


(h)  OnuB  of  proving  Licente  on  Defendant]. — In  all  proceedings  against  any 
person  for  selling  or  permitting  to  be  sold  any  fermented  or  spiritaons  liquors,  or 
mixed  liquors,  part  whereof  is  fermented  or  spirituous,  without  a  license,  such 
P'jrson  shall,  for  all  purposes  connected  with  those  proceedings,  be  deemed  and 
taken  to  be  unlicensed,  unless  he  or  she  shall,  at  the  hearing,  produce  his  or  her 
license  before  and  exhibit  the  same  to  the  sitting  Justices  or  Justice,  or  shall  then 
and  there  produce  other  proof  which  shall  be  satisfactory  to  such  Justices  or  Jus- 
tice, and  which  they  or  he  shall,  in  their  or  his  discretion,  choose  to  receive,  of 
his  or  her  being  a  licensed  person,  and  of  the  description  of  the  license  held  by 
him  or  her.  (S.  72;. 

(i)  By  s.  66,  Upon  information  or  complaint  upon  oath  bein^  made  before  any 
Justice  by  any  credible  person,  that  he  doth  suspect  and  believe  that  any  such 
liquor  or  liquors  as  aforesaid  is  or  are  or  have  been  sold  or  retailed  by  any  person 
nut  holding  a  license  authorizing  such  sale  in  any  particular  unlicensed  house  or 
place,  and  such  person  shall  on  such  information  set  forth  and  show  reasonable 
grounds  for  such  belief  and  suspicion,  then  and  in  such  case  it  shall  be  lawful  for 
such  Justice  in  his  discretion  to  g^ant  his  warrant  to  any  constable  to  enter  and 
search  any  such  house  or  other  place  by  day ;  and  such  constable  may  break  open 
the  doors,  if  not  opened  within  a  reasonable  time  after  demand,  and  seize  all  such 
fermented  and  spirituous  or  mixed  liquors  as  aforesaid  as  he  shall  then  and  there 
find,  and  the  vessel  or  vessels  in  which  such  liquors  shall  be  contained,  and  shall 
and  may  detain  the  same  until  the  owner  thereof  shall  appear  before  two  or  more 
Justices  to  claim  such  liquors,  and  shall  satisfy  the  said  Justices  how  and  for  what 
purpose  he  became  possessed  of  the  same,  or,  after  being  summoned,  shall  fail  to 
appear ;  and,  if  it  shall  appear  to  the  said  Justices,  after  due  inquiry  and  examina- 
tion, that  such  liquors  were  in  the  said  house  or  other  place  for  the  purpose  of  beluflr 
illegally  sold  or  disposed  of  by  retail,  then  such  Justices  shall  adjudge  the  said 
liquors  and  vessel  or  vessels  to  be  condemned  and  forfeited,  and  the  same  may  and 
shall  be  sold,  and  the  proceeds  thereof,  after  payment  of  such  costs  as  may  be 
assessed  and  awarded  by  such  Justices,  shall  be  applied  and  distributed  in  equal 
moieties  to  the  use  of  Her  Majesty  and  to  or  amongst  the  party  or  parties  so 
informing ;  but  if  otherwise,  then  such  liquors  and  vessel  or  vessels  shall  be  forth- 
with restored  to  the  proper  owner  on  his  making  application  for  the  same.  Any 
Chief  or  other  constable  informing  or  suing  for  any  penalty  under  this  section  is 
entitled  to  half  thereof.    (17  Vic,  No.  6,  s.  4;,  and  see  Note  (h). 
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S,  Id.,  s.  71,  [^One  Justice]. — (31)  Any  person  having  been  sum- 
moned  by  any  JuHtice  issuing  any  summons  under  this  Act,  or  by  any 
one  of  the  Justices  before  whom  the  matter  of  any  information  or  com- 
plaint under  this  Act  may  come  on  to  be  heard  and  determined,  to  appear 
and  give  evidence  at  the  hearing  of  any  information  or  complaint  under 
this  Act,  and  to  bring  with  him  and  produce  at  such  hearing  any  neoessary 
documents  under  his  control,  specified  in  such  summons,  and  not  attending 
at  the  time  and  place  mentioned  in  his  summons  without  reasonable  cause, 
—or  having  attended  there,  and  refusing  to  be  sworn,  or  to  affirm,  or  to 
answer  any  legal  question  put  to  him,  without  alleging  a  sufficient  excusei 
to  be  then  allowed  by  the  Justice  or  Justices  hearing  the  case. 

P.  Fine  not  exc.  £30 :  to  be  recovered  as  offence  (1).    See  "  Witness." 

N.B. — Every  summons  shall  he  served  hy  delivering  a  copy  thereof 
personally  to  the  person  summoned^  and  showing  the  original  at  the  time  of 
such  service^  which  service  shall  be  at  least  twenty -/bur  hours  before  the 
time  specified  therein  for  the  attendance  of  such  witness, 

S.  Id.^  s,  74.  (m)  [One  Justice']. — (32)  Any  person  being  found  by  any 
Justice,  or  any  Chief  or  other  constable,  drinking  in  any  reputed  disorderly 
house,  or  in  any  house,  shop,  storehouf^e,  or  other  building,  or  in  any  booth, 
lihed,  hut,  tent,  stall,  or  place  in  which  or  where  any  ale,  beer,  wine,  cider, 
ginger-beer,  spruce*  beer,  brandy,  rum,  or  other  fermented  or  spirituous 
liquors  shall  be  sold  or  disposed  of  by  retail,  and  the  license  for  such  sale 
not  being  produced  on  demand  to  such  Justice  or  constable. 

P.  Fine  not  exc.  £5 :  to  be  recovered  as  offence  (1),  unless  such  person 
shall  inform  against  such  unlicensed  person,  or  voluntarily  become  a  witness 
against  him  or  her  in  respect  of  such  act  of  selling  or  retailing. 

N.B. —  Whenever  any  Justice^  or  any  Chief  or  other  constable^  shall  find 
any  person  so  drinking  in  any  such  places  respectively^  and  the  license  for 
such  sale  shall  not  on  demand  be  produced  to  such  Justice  or  constdle^ 
such  Justice  or  constable  may  apprehend  aU  such  persons  so  found  drinks 
ing  therein. 

8,  Id.  s.  83.  (n)     [^Two  Justices]. — (33)    Any  person  obtaining  any 


to  grant  a  search  warrant,  as  In  the  case  of  a  saspicion  of  the  nnlicensed  retailing 
of  spirits  as  hereinbefore  directed,  and  the  same  seizure,  condemnation,  and  for^ 
feiture,  sale  and  distribntion  of  proceeds,  shall  thereupon  be  authorized  as  in  tiie 
case  last  mentioned,  save  only  that  the  Justices  shall  not  be  bound  to  inquire  as 
to  the  purpose  for  which  the  said  liquors  were  intended,  but  solely  as  to  the  pro- 
perty or  possession  aforesaid.  Any  Chief  or  other  constable  suing  or  informing 
for  any  penalty  under  this  section,  is  entitled  to  half  the  penalty.  (17  Vic,  No.  6,  ■.  4.) 

(m)  Evidence ;  Reputation  of  disorderly  Houaea.y-Xn  any  proceedings  against 
any  person  charged  with  unlawfully  selling  any  liquor  in  a  reputed  disorderly 
house,  the  proof  of  the  reputation  of  such  house,  and  of  any  person  (not  being  the 
ovrner)  found  drinking  therein,  shall  be  deemed  full  and  sufficient  evidence  to  war- 
rant the  conviction  of  such  persons  so  found  drinking  in  such  house,  and  the 
proprietors  thereof.  (8.  75). 

(n)  8.  70.  Justices  may  award  amends  ayainst  Informer  vreferriny  false  com- 
jtlaints. ]-^Where3LB  informations  or  complaints  are  often  laia  for  the  mere  sake  of 
gain,  and  the  offences  charged  in  such  informations  are  not  further  prosecuted,  or 
it  appears  upon  prosecution  that  there  was  no  sufficient  ^und  for  malting  the 
charge :  in  every  case  in  which  any  information  or  complaint  of  any  offence  shall 
be  laid  or  made  before  anv  Justice  or  Justices  under  this  Act,  and  shall  not  be 
further  prosecuted,  or  in  which,  if  further  prosecuted,  it  shall  appear  to  tiie  Justice 

2  A  3 
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Bam  of  money  or  other  reward  from  any  person  whatever,  by  threatening 
directly  or  indirectly  to  lodge  any  information  or  make  any  complaint 
before  any  Justice  or  Justices  for  any  offence  under  this  Act,  or  as  an 
inducement  for  forbearing  to  lay  such  information  or  make  such  complaint. 

P.  Fine  not  exc.  £10  :  to  be  recovered  as  offence  (1). 

S.  17  Vic.,  No,  6,  8.  2.  [^Two  Justices,'] — (34)  Any  licensed  publican 
permitting  music  or  dancing  in  any  part  of  his  or  her  licensed  house, 
which  is  open  to  public  resort,  unless  by  permission  in  writing  of  one  or 
more  Police  Magistrates  of  the  district  in  which  the  house  is  situate  ;  or, 
in  districts  where  there  may  be  no  Police  Magistrate,  unless  with  similar 
permission  from  the  Justices  in  Petty  Sessions  assembled. 

P.  Fine  not  exc.  £20 :  to  be  recovered  as  offence  (1).  See  s.  6.  of  17 
Vic,  No.  6,  (Note  d). 

M.  19  Ftc,  No.  19,  s.  I.  Bail  comp, — Any  dealer  in  sjnritaoQS  or 
fermented  liquors,  licensed  publican,  or  other  person,  putting  into  or 
mixing  with,  or  causing  to  be  put  into  or  mixed  with,  any  spirituous  or 
fermented  liquors,  any  poisonous,  deleterious,  or  pernicious  substance 
whatsoever ;  or  selling  or  otherwise  dii^posing  of,  or  keeping  for  sale,  any 
spirituous  or  fermented  liquors  so  adulterated. 

P.  Fine  not  exc.  £200 ;  or  irapr.  for  not  exc.  2  yrs.,  with  or  without 
h.  1.     See  ante,  p.  5,  "  Adulteration,' '  "  Brewer,"  "  Distiller." 

QUARANTINE. 
(3  W.  IV.,  No.  1  ;  13  Vic,  No.  35 ;  and  17  Vic,  No.  29). 

RAILWAY,  (o) 

S.  22  Fife,  iVb.  19,  «.  98.  [7\ro  Jw^hcc*].— (1)  NotfasUning  GiUts'], 
•^— Any  person  omitting  to  shut  and  fasten  any  gate  set  up  at  either  side 
of  railway  for  the  accommodation  of  the  owners  or  occupiers  of  the  adjoin* 
ing  lands,  as  soon  as  he  and  the  carriages,  cattle,  or  other  animals  under 
his  care  have  passed  through  the  same. 

P.  Fine  not  exc.  £10  :  to  be  recovered  either  by  distress,  (r.  19  of  11 


or  Justices  by  whom  the  case  shall  be  heard  that  there  was  no  sufficient  groimd 
for  making  the  charge,  the  Justice  or  Justices  shall  have  power  to  award  such 
amends,  not  more  than  the  sum  of  five  pounds,  to  be  paid  by  the  informer  to  th« 
party  informed  or  complained  against,  for  his  loss  of  time  and  expenses  in  the 
matter,  as  to  the  Justice  or  Justices  shall  seem  meet :  to  be  recovered  in  like 
manner  as  any  penalty  may  be  recovered  under  this  Act.  (8.  70).  See  "  Polkeu** 
Offence  49.  and  Note  (e).  p.  341. 

(o)  Inter pr elation. —'*  Railway"  extends  to  any  railway  or  tramwaT,  parts  or 
portions,  extension  or  branch,  of  any  railways  or  tramways  constructed  or  wo^ed 
under  this  Act,  and  intended  for  conreyance  of  passengers  or  goods  in  and  upon 
carriages  drawn  or  impelled  by  engine  or  other  locomotive  power. 

*•  Toll "  includes  any  rate  or  charge,  or  other  payment  payable  for  any  paflsea« 
ger,  anitaal,  carriage,  goods,  merchandise.  Ac.,  conveyed  on  the  ndlwav. 

"  Gk>ods'*  includes  things  of  every  kind  conveyed  on  the  railway. 

•*  Owner,"  in  cases  of  notice,  means  any  person  or  corporation  who,  under  this 
Act,  can  sell  and  convey  lands  to  the  Company  {sic). 
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tor  at  such  seaport  appointed  under  this  Act,  the  certificate  leqaired  by 
said  Act. 

P,  Fine  not  exc.  £30  ;  recoverable  as  offence  (1). 

N.B — Such  imported  sheep,  although  mo  infeetedf  if,  and  so  long  as, 
kept  in  a  secure  stable  or  shed  approved  by  such  Lupector,  shall  not  bs 
liable  to  destruction  under  this  Act  by  reason  of  such  infection,  until  tks 
expiration  of  three  months  after  such  importation, 

S.  Id.,  8.  14.  [Two  Justices'], — (8)  Any  person  bringing,  or  causing 
to  be  brought,  any  sheep  acroHS  the  boundary-line  into  New  South  Wales 
from  Victoria,  without  having  obtained  from  some  such  Inspector  a  certi- 
ficate stating  that  such  sheep  are  not  infected  with  the  scab. 

P.  Fine  not  exc.  Ss.  for  every  sheep  so  brought :  to  be  recovered  as 
offence  (1). 

S.  Id.j  8.  16.  [Two  Justices'], — (9)  The  owner  or  any  other  person 
removing  any  sheep  so  that  they  cannot  be  viewed  by  an  Inspector,  or 
in  any  way  obstructing  such  Inspector  in  the  discharge  of  his  duty. 

P.  Fine  not  exc.  £20 :  recoverable  as  offence  (1). 

N.B. — Any  such  Inspector,  if  he  suspect  that  any  sheep  are  kept  on 
any  run  contrary  to  the  provisions  of  this  Act,  may  enter  thereon  to 
examine  the  same :  Provided  that  he  first  leave  a  notice,  in  writing,  at 
the  owner's  residence  twenty-four  hours  previously,  stating  his  intention 
so  to  do  ;  and,  if  he  find  any  sheep  infected  with  scab,  he  shall  without 
delay  depose  to  the  same,  on  oath,  before  the  nearest  Justice,  who  may 
thereupon  proceed  as  directed  in  sec.  5, 

S.  Id.,  s.  17.  ITtvo  Justices], — (10)  Any  shepherd  or  other  person 
in  charge  of  travelling  sheep,  (Note  i)  refusing  to  allow  such  sheep  to  be 
examined  or  destroyed  by  any  Inspector,  or  in  any  way  obstructing  such 
Inspector  in  the  discharge  of  his  duty. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1). 
^  S»  Id.,  s.  18.  [Two  Justices], — (11)  Any  Inspector  refusing,  or 
wilfully  neglecting,  or  unreasonably  delaying,  to  perform  any  duties 
impost  on  him  by  this  Act,  or  being  guilty  of  any  misconduct  in  the 
performance  thereof,  or  wilfully  abusing  the  powers  and  authority  hereby 
entrusted  to  him. 

P.  Fine  not  exc.  £20 :  to  be  recovered  as  offence  (1). 


M.  Id.,  8.  8.  Bail  comp, — (1)  Any  person  appointed  by  any  Justice 
to  examine  sheep,  wilfully  making  any  false  report,  or  delivering  a  £dfie 
certificate,  to  any  Justice  respecting  such  sheep. 

P.  Impr.  not  exc,  2  yrs,,  with  or  without  h.  1. 

M.  Id.,  s.  9,  Bail  camp.  — [2)  Any  person  wilfully  communicating  or 
causing  to  be  communicated  to  any  sheep  the  disease  called  the  scab. 

P.  Impr.  not  exc.  2  yrs,,  with  or  without  h.  1. 

M.  Id.,  8.  17,  Bail  comp, — (3)  Any  shepherd  or  other  person  re- 
moving or  attempting  to  remove  any  sheep  detained  by  any  Inspector  for 
the  purpose  of  being  destroyed. 

P.  Impr.,  with  or  without  h.  1.,  not  exc.  one  year, 

SEARCH  WARRANT. 
See  "Justices,"  ♦♦L^ncENy,"  ♦* Police,"  " Manufacturk3*" 


8EAMBN. ^SERVANTS.— ^8£WKBA0B,  &C,  893 

SEAMEN. 
See  "  Wateb  Police." 

See  19  Vtc.j  No.  8,  and  Merchant  Shipping  Act^  17  &  18  Fife,  c.  104  ; 
17  Ftc,  m.  36;  16  Vic,  No.  25;  15  Vic.,  No.  12;  13  Vic,  No.  28; 
11  Vic,  No.  46;  11   Vic,  No.  23. 

SERVANTS. 
See  '*  Master  and  Servant." 

Jlf.  16  Vic,  No.  17,  8.  7.  Bail  disc — (1)  Master  or  mistress  of  any 
person,  legally  liable  to  provide  for  such  person  as  an  apprentice  or 
servant,  necessary  food,  clothing,  or  lodging,  wilfully  and  without  lawful 
excuse  refusing  or  neglecting  to  provide  the  same. 

P.  Impr.,  with  or  without  h.  1.,  for  not  exc.  3  years. 

M.  Id.  Bail  disc  —  (2)  Master  or  mistress  of  any  such  person 
unlawfully  and  maliciously  assaulting  such  person,  whereby  the  life  of 
such  person  shall  be  endangered,  or  the  health  of  such  person  shall  have 
been  or  shall  be  likely  to  be  permanently  endangered. 

P,  The  same  as  last  offence. 

SEWERAGE. 
See  The  Sydney  Sewerage  Act,  (17  Vic,  No.  34). 

SHIPS  IN  Colonial  Service,  Crews  op. 
See  19  Vic,  No.  22. 

SLAUGHTER-HOUSES. 

See  "  Abattoir,"  "  Butcher." 

SMUGGLING. 

S.  20  Vic,  No.  22,  8.  8.  [Two  Justices'].— Ooldl.^Anyone  aiding, 
assisting,  or  being  concerned  in  the  conveyance  of  gold  for  the  purpose  of 
being  exported  contrary  to  the  provisions  of  this  Act,  or  of  20  Vic, 

No.  17. 

P.  Forfeit  either  treble  the  value  thereof,  or  £100,  at  the  discretion  of 
the  Justices  :  to  be  recovered  by  distress ;  in  default,  impr.  until  payment 
of  penalty,  or  for  not  exc.  6  mths.  unless  penalty  and  costs  be  sooner  paid. 
(9  Vic,  No.  15,  s.  112). 

N.B. — All  the  gold,  together  with  the  boat,  d;c.,  is  forfeited.  8.  7  enacts 
that  anyone  shipping,  or  assisting ,  aiding,  or  being  concerned  in  the  skip- 
ment  or  carrying  of  gold  for  exportation,  before  due  entry  of  such  gold  and 
payment  of  duty  thereon,  and  due  entry  outward  of  such  shqf,  ^.,  liable 
to  a  penalty  of  treble  value,  or  £100,  at  election  of  Collector,  ^.,  of 
Customs. 

For  general  law  of  Smuggling  see  as.  82 — 134  of  9  Vic,  No.  15. 
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SODOMY. 

See  "Assault." 

F.  9  O.  IV.,  c,  31,  8.  15.  Bail  disc. — (1)  The  abominable  crime  of 
baggeiTy  committed  either  with  mankind  or  ¥rith  any  animal. 

P.  Death. 

F.  1  Vic,  c.  87,  s,  4.  Bail  disc. — (2)  Accnsing,  or  threatening  to 
accuse,  thereof,  with  a  view  to  extort  money,  and  thereby  extorting  same. 

P.  Tr.  life — 15  yrs. ;  or  impr.  not  exc.  3  yrs.,  h.  1.  and  8.  c  ;  or  h.  L 
on  roads  15 — 7  yrs. 

See  *'  Accusing,"  ante,  p.  3,  (where  money  extorted),  and  "  Letter 
(Threatening),"  ante,  p.  289. 

SOLICITING  TO  THE  nOMMISSION  OF  AN  OFFENCE. 

M.  at  Com.  Law.  Bail  comp. — Soliciting  to  commit  a  felony  or  mis- 
demeanor, not  afterwards  committed. 

P.  Fine  or  impr.,  or  both.  {R.  v.  Iliggins,  2  East,  5 ;  Dickenson's 
Q.  S.,  435). 

N.B. — If  committed,  the  offender  would  he  a  principal. 

STAGE  COACHES. 

See  "  Tolls,"  "  Carriages  (Licensed)." 

M.  1  O.  IV.,  c.  4.  Bail  comp. — (1)  Coachmen  wantonly  or  furiously 
driving  or  racing, — or  wilfully  misconducting  themselves,  and  injuring  any 
person. 

P.  Fine  and  impr. 

Jf.  13  Vic,  No.  5,  s.  1.  Bail  comp. — (2)  If  any  person  shall  be 
maimed  or  otherwise  injured  by  reason  of  the  careless  or  furious  driving, 
or  of  the  racing  or  other  wilful  misconduct,  of  any  coachman  or  other 
person  driving  any  stage  coach  or  other  public  carriage  carrying  passen- 
gers for  hire,  such  careless  or  furious  driving  or  racing,  or  other  wilful 
misconduct  of  such  coachman  or  other  person  is  a  misdemeanor. 

P.  Fine  and  impr. 

SUBSEQUENT  FELONY. 

F.  7  d:  S  O.  IV.,  c.  28,  s.  II.  Bail  disc — Any  person  convicted  of 
any  felony,  not  punishable  with  death,  committed  after  a  previous  convic- 
tion of  felony. 

P.  Tr.  Life — 7  yrs. ;  or  impr.  not  exc.  4  yrs.,  h.  I.  and  h.  c.  ;  or  fif 
wale)  h.  I.  on  roads  15 — 5  yrs. ;  (if  female),  impr.,  with  h.  or  1. 1.,  7 — i 
years. 

SUICIDE. 

Af.  at  Com.  Law.  Bail  comp. — Attempt  to  commit ;  (u  e.,  an  attempt 
to  commit  a  felony). 

P.  Fine  or  impr.,  or  both.  (4  Bl.  C,  189  ;  1  Russel  on  C,  307), 

SUNDAY. 

S.  5  Vic.  No.  6,  5.  1.     \^One  Justice']. — Any  person  found  engaged  in 
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shooting  at  any  pigeon-match,  or  for  pleasure,  sport,  or  profit  of  any  kind 
whatsoever,  on  Sunday,  or  carrying  fire-arras  on  that  day.  (k) 

P.  Fine  £5— £2  :  (l)  either  by  distress,  (s.  19  of  11  &  12  Vic,  c.  43), 
or  according  to  5  W.  IV.,  No.  22.     See  "Justices,"  No.  2,  p.  243. 

S.  29  Car.  11.,  c.  7,  s.  1.  (m)  [One  Justice], — (2)  Any  person  being  of 
the  age  of  14  years  or  upwards,  tradesman,  artificer,  workman,  labourer, 
or  other  person  whatsoever,  (n)  doing  or  exercising  any  worldly  labour, 
business,  or  work  of  their  ordinary  calling  upon  the  Lord's  Day,  or  any 
part  thereof, — works  of  necessity  and  charity  only  excepted. 

P.  Forfeit  the  sum  of  58. :  (o)  to  be  levied  by  distress  ;  and,  in  default 
thereof,  to  be  publicly  set  in  the  stocks  for  2  hours.  (S.  2). 

S.  Id.,  s.  1.  [One  Justice"]. — (3)  Any  person  whatsoever  publicly 
crying,  showing  forth,  or  exposing  to  sale  any  wares,  merchandise,  fruit, 
herbs,  goods,  or  chattels  whatsoever  upon  the  Lord's  Day,  or  any  part 
thereof,  (p) 

P.  Forfeit  the  same. 

S.  Id.,  s.  2.  [One  Justice]. —  (4)  Travelling  on]. —  Drover,  hor«e- 
courser,  waggoner,  butcher,  higgler,  their  or  any  of  their  servants,  travel- 
ling or  coming  into  his  or  her  inn  or  lodging  upon  the  Lord's  Day,  or  any 
part  thereof. 

P.  Forfeit  208. :  (Note  l)  to  be  levied  by  distress ;  and,  in  default 
thereof,  to  be  publicly  set  in  the  stocks  for  2  hours.  (S.  2). 

S.  1.  Car.  /.,  c.  1.  [One  Justice]. — (5)  Unlawjul  Sports  on]. — There 
shall  be  no  concourse  of  people  out  of  their  own  parishes  on  the  Lord's 
Day  for  any  sport  or  pastimes,  or  any  bull-bailing,  bear-baiting,  inter- 
ludes, common  plays,  or  other  unlawjul  exercises  and  pastimes  used  by 
any  persons  within  their  own  parishes,  (q) 

(k)  By  s.  2,  Tho  penal  clause  is  not  to  extend  to  travellers  bond  fide  carrying 
fire-arms  for  the  protection  of  their  lives  and  property,  or  the  property  of  their 
employers,  on  the  public  roads  of  the  Colony,  or  to  constables  and  other  persons 
carrying  fire-arms  for  lawful  purposes. 

(l)  Recovery  of  penalty. — By  s.  3,  The  prosecution  must  be  commenced  within  10 
days  next  after  the  time  the  offence  shall  have  been  committed. 

Appeal  is  allowed. 

(m)  Observation^ — An  Act,  3  Car.  I.,  c.  1,  has  been  statef^  to  be  in  force,  im- 
posing a  penalty  of  208.  on  carriers,  and  6s.  8d.  on  butchers,  tor  offences  on^  the 
Lord's  Day ;  but  this  is  not  so ;  for  it  was  (see  the  end  of  the  Statute,  which  is  in 
p.  1207  of  Callaghan's  Acts)  '*to  continue  to  the  end  of  the  first  session  of  the 
next  Parliament,'*  and  was  not  continued. 

(n)  What  persons  within  the  Act.^ — These  general  words  are  meant  to  comprise 
only  persons  ejusdem  generis  with  those  previously  mentioned,  (Sandiman  v. 
Breach^  7  B.  &  C.,  96),  but  do  not  include  the  owner  or  driver  of  a  stage-coach,  as 
tbeir  contracts  to  carry  passengers  on  Sundays  are  binding. 

(o)  Penalty]. — There  can  be  only  one  penalty  recovered  for  any  number  of 
instances  of  trading  by  the  same  person  on  the  same  Sunday.  (  Cripps  v.  Durdtn^ 
Cowp.,  640,  and  Smith's  L.  C.) 

The  information  under  this  Act  most  be  laid  within  ten  days  after  the  offence 
committed.  (S.  4). 

(p)  Exceptions], — ^This  provision  is  not  to  extend  to  the  prohibition  of  dressing 
of  meat  in  families ;  nor  to  the  dressing  or  selling  meat  in  inns,  cookshops,  or 
victualling-houses,  for  such  as  otherwise  cannot  be  provided ;  nor  to  the  crying 
and  selling  milk  before  9  a.m.,  or  after  4  p.m.,  (s.  3).  As  to  bakers  or  publicans, 
see  "  Baker,"  **  Publican." 

(q)  The  information  must  be  laid  within  one  month  after  offence  was  committed. 
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and  make  complaint  on  oatb  of  the  facts  which  require  the  surety.     The 
complaint  is  usually  in  writing. 

If  the  offending  party  be  present,  he  may  be  required  at  once  to  enter 
into  the  requisite  recognizance.  If  he  be  absent,  the  Justice  may  make 
out  his  warrant  to  bring  the  party  before  him  or  some  other  Justice,  or  he 
may  make  it  to  bring  the  party  before  himself  only  ;  for  he  that  maketh 
warrant  for  the  most  part  hath  the  best  knowledge  of  the  matter,  and 
therefore  is  the  fittest  person  to  do  justice  in  the  case.  (5  Co.,  59). 

It  seems  certain  that,  if  the  peruon  to  be  bound  be  in  the  presence  of  a 
Justice,  he  may  be  immediately  committed,  unless  he  offer  sureties  ;  and 
hence  it  follows  a  fortiori  that  he  may  be  commanded  by  word  of  mouth 
to  find  sureties,  and  committed  for  disobedience.  But  it  is  said  that,  if  he 
be  absent,  he  cannot  be  committed  without  a  warrant  from  some  Justice 
in  order  to  find  sureties ;  and  that  such  warrant  ought  to  be  under  seal^ 
and  to  show  the  cause  for  which  it  is  granted,  and  at  whose  suit,  and  that 
it  may  be  directed  to  any  indifferent  person.    (1  Hawk.,  c.  60,  s.  9). 

A  Justice  ought  not  to  commit  for  not  finding  surety,  until  the  party 
has  been  required  and  refused  to  do  so. 

It  is  more  usual  and  is  considered  the  better  way,  except  under  very 
special  circumstances,  for  the  Justice  to  bind  the  party  against  whom  the 
surety  of  the  peace  is  required  by  recognizance  *'  to  appear  at  the  next 
Sessions  of  the  Peace,''  and  in  the  meantime  to  keep  the  peace  to  the 
Queen  and  all  her  liege  people,  especially  to  the  party  claiming  the  secu- 
rity ;  (2  Hawk.,  c.  27) ;  or  it  may  be  for  a  definite  period,  as  six  months, 
a  year,  &c. 

The  Justices  should  fix  the  amount  of  the  recognizance,  having  regard 
to  the  condition  in  life  of  the  parties  and  the  circumstances  of  the  case,  or 
as  Williams,  J.,  said  in  Prickett  v.  Greatrex,  (8  Q.B.,  1020),  "  The  nature 
of  the  commitment  should  at  all  times  bear  some  relation  to  the  quantity 
and  quality  of  the  offence.''  It  is  usual  to  give  the  parties  bound  notice 
of  their  recognizance,  signed  by  the  Jiistice.  In  default  of  finding  surety, 
the  party  is  committed  to  the  common  gaol  for  the  time  required,  unless 
in  the  meantime  he  enter  into  recognizance  with  sureties  ;  but  it  is  not 
necessary  to  mention  in  the  commitment  the  sum  for  which  the  sureties 
are  to  be  bound,  though  advisable  and  usual  so  to  do. 

The  complaint  should  be  verified  on  oath  or  affirmation.  (16  Vic,  No. 
1,  s.  12.  Corroborating  affidavits  of  third  persons  may  be  received  to 
support  complainant's  affidavit.  Affidavits  in  contradiction  ought  not  to 
be  received,  nor  for  the  purpose  of  supplying  facts  said  to  have  been  sup- 
pressed by  the  complainant.  This  is  an  ex  parte  proceeding ;  the  defen- 
dant has  no  opportunity  of  obtaining  a  determination  in  his  favour^  and 
the  action  of  the  Magistrate  is  therefore  merely  ministerial,  (Steward  v. 
OromeU,  29  L.  J.  C.  P.,  170). 

A  person  demanding  sureties  of  the  peace  swears  only  to  his  own  appre- 
hensions, of  which  no  other  person  can  form  an  adequate  judgment ;  ftt>m 
which  it  has  been  deduced  by  the  Judges  in  many  cases,  as  a  general  rule, 
that  articles  of  the  peace  cannot  be  resisted  on  any  ground,  except  by 
showing  direct  evidence  of  express  malice,  such  as  declarations  to  that 
effect,  but  not  inferred  malice  collected  from  general  reasoning  or  collateral 
circumstances ;  and  moreover  that,  wherever  particular  facts  of  violence 
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are  stated  by  complainant,  it  is  not  permitted  that  the  defendant  should 
controvert  them,  for  they  must  be  taken  to  be  true  till  negatived  throngli 
the  medium  of  appropriate  prosecution.  (Dick.  Q.  S.,  504;  13  E.,  171). 
But  see  the  recent  case  of  Steward  v.  Oromettj  29  L.  J.  C.  P^  170,  where 
this  subject  is  fully  discussed. 

The  Sessions]. — The  party  requiring  the  surety  may  at  onoe  apply  to 
the  Court  of  Sessions,  and  this  is  the  mopt  usual  and  best  coarse  when  the 
Coiut  is  sitting.  The  application  should  be  made  upon  articles  verified 
on  oath,  showing  the  facts  to  warrant  it.  They  should  be  exhibited  on 
parchment. 

It  is  said  that  the  Sessions  cannot  in  any  case  proceed  against  the  pwty 
for  a  forfeiture  of  his  recognizance,  either  in  respect  of  his  not  appearing, 
or  breaking  the  peace ;  but  that  the  recognizance  itself,  with  the  reeovd  of 
default  of  appearance,  ought  to  be  removed  into  the  Supreme  Court,  to 
proceed  by  scire  facias  upon  such  recognizance.  (1  Hawk.,  c  60,  s.  18), 

Surety  for  Good  Behaviour], — Surety  for  good  behaviour  is  nearly  the 
same  as  surety  for  the  peace.  By  34  Ed.  III.,  c.  1,  Justices  may  bind 
over  to  good  behaviour  all  persons  of  evil  fame,  which  being  words  of 
comprehensive  meaning,  the  Justice  mu:4t  use  his  discretion.  A  Justice 
cannot  use  too  much  caution  in  ^emBJidimf;  articles  for  good  behaviour ; 
for,  in  matters  which  the  law  has  left  indefinite,  it  is  better  to  fall  short 
o/*than  to  exceed  the  authority  given  him  by  his  commission.  In  a  recent 
case,  (JIaylocke  v.  Sparke^  22  L.  J.  M.  C,  72),  i^ord  Campbell  says : — 
'*  Undoubtedly  it  appears  that  mere  insulting  language,  though  contra 
bonos  mores,  is  not  such  an  offence  in  respect  of  which  Justices  would  be 
authorized  in  taking  security  and  mainprize ;  but  we  have  corae  to  the 
conclusion  that  cases  of  aggravated  defamation  may  well  require  sureties 
for  good  behaviour.'' 

The  Statute  has  always  been  construed  to  extend  to  the  prevention  of 
contemplated  offences.  (IVilles  v.  Bridger,  2  B.  &  A.,  287).  The  same 
principle  applies  here  as  in  cases  of  direct  personal  danger, — ^that  the 
Justices  would  be  poor  guardians  of  the  public  peace  if  they  could  not 
interfere  until  actual  outrage.  fR.  v.  Stanhope,  12  A.  &  E.,  621).  An 
examination  of  the  authorities  makes  it  tolerably  clear  that  a  manifested 
intention  to  disturb  the  public  peace  and  cause  riot  and  tumult  would  be  a 
case  within  the  Statute,  and  the  offender  might  be  apprehended  for  ths 
purpose  of  taking  from  him  sureties  of  good  behaviour.  (Wise  on  Riots, 
p.  82). 

How  Recognizance  estreated], — By  s.  2  of  18  Vic,  No.  9,  where  any 
recognizance  to  keep  the  peace  or  to  be  of  good  behaviour  is  entered  into 
by  any  person  as  principal  or  surety,  before  the  Court  of  General  or  Quar- 
ter Sessions  of  the  Peace,  or  before  any  Justice  or  Justices  of  the  Peace, 
it  shall  be  lawful  for  any  such  Court  of  General  or  Quarter  Sessions  of  the 
Peace  as  aforesaid,  upon  application  made  to  such  Court,  to  declare  such 
recognizance  to  be  forfeited,  upon  proof  of  a  conviction  of  the  party  bound 
by  such  recognizance,  of  any  offence  which  is,  in  law,  a  breach  of  the 
condition  of  the  same,  and  upon  further  proof  that  a  notice,  (a)  in  writing, 
signed  by  the  person  seeking  to  put  such  recognizance  in  force,  has,  seven 


(a;  Tho  required  Farms  are  given  in  tliis  voluino,  ^o»^  Part  II. 


SUBVBY    OF    PASTORAL    RUNS,    &C.  899 

clear  days  before  the  oommencement  of  such  Sessions,  been  personally 
served  upon  or  left  at  the  usual  place  of  abode  of  the  party,  or  each  of  the 
parties  (if  more  than  one),  who  entered  into  such  recognizance,  that  an 
application  will  be  made  to  the  said  General  or  Quarter  Sessions  that  the 
said  recognizance  shall  be  declared  forfeited ;  and  if  such  recognizance 
shall  be  declared  forfeited,  dll  such  proceedings  shall  be  had  thereon  as 
in  the  case  of  a  recognizance  forfeited  at  such  Court  of  General  or  Quarter 
Sessions,  and  all  the  provisionH  of  the  Act  of  Council  passed  in  the  second 
year  of  the  reign  of  Her  present  Majesty,  numbered  eight,  applicable  to 
recognizances  forfeited  at  such  Court,  shall  apply  to  a  recognizance  which 
shall,  upon  such  application  and  proof  as  hereinbefore,  mentioned,  be 
declared  to  be  forfeited ;  and,  upon  notice  in  writing  (see  Note  s)  of  such 
intended  application  to  the  said  General  or  Quarter  Sessions  being  given 
to  any  Justice  or  Justices  before  whom  any  such  recognizance  shall  have 
been  taken,  four  clear  days  before  the  commencement  of  the  said  Sessions, 
the  said  Justice  or  Justices  shall  transmit  the  said  recognizance  to  the 
Clerk  of  the  Peace  of  the  district  within  which  the  said  recognizance  shall 
have  been  taken,  with  a  certificate  (Note  s)  that  the  said  recognizance 
is  sent  to  him  by  reason  of  such  last-mentioned  notice  having  been  so 
given  as  aforesaid.     See  "  Recognizance,"  p.  381. 

Surrender  of  Principal  hy  Bail'], — This,  it  appears,  cannot  be  done  in 
these  cases  like  a  recognizance  for  the  party's  appearance  on  a  day  certain. 

SURVEY  OF  PASTORAL  RUNS. 

16  F/c,  No,  29,  5.  1.  [Two  Jvstices],  Any  occupant  of  Crown  Lands 
who  shall  have  tendered  for  or  demanded  a  lease  of  any  waste  lands  of  the 
Crown  as  a  run  for  pastoral  purposes,^-or,  in  his  absence,  the  superintendent 
or  overseer  of  any  such  occupant,  being  resident  on  or  near  to  such  run, — 
when  thereunto  required  by  the  surveyor  appointed  or  authorized  by  the 
Government  to  survey  such  run,  or  to  mark  or  describe  the  boundaries 
thereof,  refusing  or  neglecting  forthwith  to  point  out  such  boundaries  justly 
and  truly  to  such  surveyor,  or  knowingly  or  carelessly  pointing  out  bound- 
aries which  are  not  his  just  and  true  boundaries,  when  such  surveyor  shall, 
not  less  than  one  month  previously  thereto,  have  sent  by  post  or  otherwise 
letters  addressed  to  such  occupier  and  to  the  occupants  of  conterminous 
runs,  or  to  their  respective  overseers,  stating  the  time  at  or  about  which  he 
will  require  their  mutual  boundaries  to  be  pointed  out. 

P.  Fine  not  exo.  £50 :  to  be  recovered  either  by  distress,  (s.  19  of  11 
&  12  Vic,  c.  43),  or  according  to  5  W.  IV.,  No.  22).  See  "Justices," 
No.  2,  p.  243. 

SURVEY  MARKS  PREVENTION. 

16  Vic,^  No.  15,  s.  1.  (t)  [Two  Justices], — (1)  Every  person  makinp^ 
or  using  the  official  distinguishing  survey  mark  (in  the  form  of  a  broatl 
arrow),  in  marking  any  boundary,  or  so  as  to  appear  to  indicate  a 

(t)  Nothing  herein  contained  shall  render  the  owner  or  occupier  of  any  land 
liable  to  any  penalty  for  the  removal  of  any  tree  thereon  so  marked,  which  ho  may 
desire  to  remove  in  fencing,  clearing,  or  otherwise  Improving  such  land.  (8.  2). 


400  TH£   AUSTKALIAM    UAOISTRATK. 

boandaiy,  of  any  land,  except  in  the  conduct  of  an  authorized  official 
survey. 

P.  Fine  not  exc.  £10  :  to  be  recovered  either  by  distress,  (a,  19  of  11 
&  12  Vic,  c.  43),  or  according  to  5  W.  IV.,  No.  22,  (see  "Justices,"  No. 
2,  p.  243),  by  any  person  authorized  by  the  Attorney-General  to  proceed 
for  the  same. 

M,  s,  2.  ITwo  Justices], — (2)  Any  person  wilfully  obliterating^ 
removing,  or  defacing  any  such  survey  mark  as  aforesaid,  or  any  land 
mark  or  beacon  which  shall  have  been  erected  by  or  under  the  direction 
of  an  officer  of  the  Survey  Department,  or  by  a  surveyor  licensed  by  the 
Government. 

P.  Fine  not  exc.  £10 :  to  be  recovered  as  offence  (1). 

N.B.— The  penalty  for  removal  does  not  apply  where  the  owner  or 
occupier  desires  to  remove  in  fencing,  clearing,  or  otherwise  improving 
such  land. 

SWEARING. 

19  Oeo,  IL^  c.  21,  s,  1  (v).  [One  Justice'], — (1)  Any  person  pro&ndy 
cursing  and  swearing,  (w)  t.  e.,  any  day  labourer,  common  soldier,  commoo 
sailor,  or  common  seaman. 

[Mem. — B^  s,  14  of  the  Act,  it  was  enacted  that  the  sum  of  la,  and  no 
more  was  to  be  taken  for  the  information^  summons,  and  conviction  under 
the  Act 

P.  Fine  Is.,  (s.  1),  and  costs,  over  and  above  all  charges  of  the  infor- 
mation ;  in  default  of  immediate  payment,  or  giving  security  to  the  satis- 
faction of  the  Justice,  &c.,  impr.  with  h.  I.  for  10  days,  (s.  4) ;  and  in 
default  of  not  paying  the  charges,  &c.,  immediately,  or  giving  security, 
&c.,  irapr.  with  h.  I.  for  6  days  over  and  above  such  10  days,  (s.  10) ; 
(2aic?  offence),  double  the  sura  first  forfeited,  (s.  1) ;  (Zrd  or  subsequent 
offence),  treble,  &c.  (S.  1). 

Id.  \_  One  Justice"], — (2)  Any  other  person  under  the  degree  of  a  gen- 
tleman. 

P.  Fine  2s.,  (s.  1),  with  costs ;  in  default,  impr.,  &c.,  as  offence  (1)  ;  QInd 
offence),  double  the  sum  first  forfeited  ;    (subsequent  offence) j  treble,  &c. 

Id,  [One  Justice], — (3)  Any  person  of  or  above  the  degree  of  a  gentleman. 

P.  Fine  5s.,  (s.  1),  with  costs ;  in  default,  impr.  as  offence  (I).  ;  {ini 
offence),  double  the  sum  first  forfeited ;  (subsequent  offence)^  treble,  &c. 

TAMPERING  WITH  A  WITNESS. 

M,  at  Com,  Law,    Bail  comp, — Tampering  with  a  witness. 
P.  Fine  or  impr.,  or  both.  (1  Hawk.,  c.  85,  s.  7). 


(v)  Informations  under  thb  Statute  must  be  laid  on  oath,  and  within  eieht  daTf 
of  the  offence.  (8.  12).  *         '' 

(w)  Conviction  on  or  after  Apprehension^. — If  the  cursing  or  swearing  be  in  the 
presence  of  a  Justice,  he  may  convict  the  party  without  further  proof;  (s.  2);  if  in 
the  presence  of  a  constable,  he  may  apprehend  the  party  without  warrant  and 
carry  him  before  a  Justice  in  order  that  he  may  be  convicted,  (s.  3),  and  the  Jasticet 
to  take  an  information  upon  oath  of  the  offence  having  been  committed.  (S.  4). 
If  any  Justice.  Ac.,  wilfully  and  wittingly  omit  the  performance  of  his  duty  in  tbe 
execution  of  the  Act,  he  shall  forfeit  £/> :  to  bo  reeoventd  by  aoti<A.  (S.  6>. 
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(17  Vic,  No.  10,  8  2).  (x) 

Possession  of  Tenements  to  he  summarily  recovered], — When  the  term 
or  interest  of  the  tenant  of  any  land  held  by  him  for  any  term  of  years, 
or  for  any  less  estate  or  interest,  either  with  or  without  being  liable  to  the 
payment  of  any  rent,  shall  have  expired  by  efijuxion  of  time,  or  shall 
have  been  determined  by  notice  to  quit  or  demand  of  possession,  and 
such  tenant,  or  any  person  claiming  under  him  who  shall  actually  occupy 
such  land  or  any  part  thereof,  shall  neglect  to  quit  and  deliver  up  pos- 
session of  such  land  or  of  such  part  thereof  respectively,  it  shall  be 
lawful  for  the  landlord  of  such  land,  or  his  agent,  to  exhibit  his  infor- 
mation before  any  Justice  of  the  Peace,  and  such  Justice  shall  thereupon 
issue  a  summons,  and,  if  required  so  to  do,  a  duplicate  thereof,  under 
his  hand,  against  the  person  so  neglecting  to  quit  and  deliver  up  pos- 
session, requiring  such  person  to  appear  before  any  two  or  more  Justices 
of  the  Peace  at  the  place  where  the  Petty  Sessions  of  the  district  in 
which  the  land  of  which  possession  is  sought  to  be  recovered  shall  be 
situated  shall  usually  sit,  to  show  cause  why  such  landlord  should  not 
be  put  into  possession  of  such  lands ;    and  if,  at  the  time  and  place 
appointed  in   and  by  such  summons,  or  at  any  adjournment  thereof, 
(whether  the  tenant  or  occupier  shall  or  shall  not  appear,)  such  landlord  or 
such  agent  shall  give  due  proof  according  to  law,  to  the  satisfaction  of  the 
Justices  before  whom  the  matter  shall  be  heard,  or  the  majority  of  them, 
of  the  creation  and  of  the  expiration  or  determination  in  manner  aforesaid 
of  the  tenancy,  and  that  such  landlord  then  has,  and  had  at  the  time  of  the 
service  of  the  summons  upon  the  tenant  or  occupier,  lawful  right  as  against 
such  tenant  or  occupier  to  the  possession  of  such  land,  and  that  the  tenant 
or  occupier  against  whom  such  summons  shall  be  issued  was  the  tenant  in 
possession  or  the  actual  occupier  of  such  land  at  the  time  of  the  service  of 
such  summons,-^then  (upon  proof  of  the  service  of  the  summons  in  case  the 
tenant  or  occupier  shall  not  appear)  it  shall  be  lawful  for  the  said  Justices, 
or  the  majority  of  them,  unless  reasonable  cause  shall  be  shown  or  shall 
appear  to  them  to  the  contrary,  to  adjudge  the  landlord  by  or  for  or  on 
whose  behalf  such  information  shall  be  exhibited,  entitled  to  possession  of 
such  land,  and  to  award  to  the  said  landlord,  or  to  such  agent  by  whom 
such  information  shall  be  exhibited,  his  costs,  to  be  assessed  by  the  said 
Justices,  or  the  majority  of  them,  and  to  issue  a  warrant  under  their  hands, 
directed  to  the  constables  and  peace  officers  of  or  acting  in  or  for  the  district 
or  place  within  which  such  land  shall  be  situate,  or  to  any  of  them,  or  to 
any  other  person  or  persons  as  a  special  bailiff  or  special  bailiffs  in  that 
behalf,  requiring  or  authorizing  him  or  them,  within  a  period  to  be  therein 
named,  not  less  than  seven  nor  more  than  thirty  clear  days  from  the  date 
of  such  warrant,  to  enter  (by  force,  if  needful)  into  such  land,  and  to  give 
possession  of  the  same  to  such  landlord,  or  to  such  agent  on  his  behalf; 
and  such  warrant  shall  be  a  sufficient  authority  to  such  constables,  peace- 
officers,  bailiff,  or  bailiffs  to  enter  upon  such  land,  with  such  assistants  as 
he  or  they  shall  deem  necessary,  and  to  give  possession  accordingly :  Pro- 

(x)  Sec.  1  repeals  11  Vic,  No.  2,  (Tenements  Act>. 
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at  the  time  when  the  adjadication  in  respect  thereof  shall  he  made,  offer 
to  give  security  to  defend  an  action  of  ejectment  or  other  appropriate  action 
against  him  for  recovery  of  possession  of  the  land  in  respect  of  which  such 
adjadication  shall  he  made,  in  the  Supreme  Court  of  the  said  Colony,  or  any 
other  Court  having  competent  jurisdiction  in  that  hehalf,  to  he  hrought  hy 
or  on  hehalf  of  the  landlord  hy,  or  for,  or  on  whose  hehalf  the  information 
upon  which  such  adjudication  shall  he  made  shall  hare  heen  exhihited, 
then  the  execution  of  such  warrant  and  all  other  proceedings  under  sucn 
adjudication  shall  he  suspended  for  three  clear  days,  and  if  during  that 
interval  such  tenant  or  occtipier  shall  give  security  hy  a  joint  and  several 
bond  of  two  other  responsihle  persons,  to  he  approved  of  hy  the  Justices 
by  whom  the  matter  of  such  information  shall  he  heard,  or  the  majority  of 
them,  in  such  sum  of  money  as  to  them  (regard  heing  had  to  the  value  of 
such  land,  and  to  the  probable  cost  of  such  action,  and  the  prohahle  length 
of  time  which  must  elapse  before  the  same  can  he  determined)  shall  seem 
reasonable  and  they  shall  direct,  to  such  landlord,  his  executors  and 
administrators,  conditioned  to  he  void  (in  case  such  landlord,  his  heirs, 
executors,  or  administrators,  shall  succeed  in  such  action)  upon  payment 
of  all  such  costs  of  suit  as  shall  be  awarded  to  or  recovered  by  such  land- 
lord, his  heirs,  executors,  or  administrators,  in  such  action,  and  of  all  mesne 
profits  of  the  said  land  accruing  between  the  time  of  such  adjudication 
and  the  time  when  such  landlord,  his  heirs,  executors,  or  administrators, 
shall  obtain  possession  of  such  land  by  virtue  of  such  action,  and  of  all 
such  costs  as  shall  or  may  be  awarded  by  such  Justices,  or  the  majority  of 
them,  to  be  paid  by  such  tenant  or  occupier  to  such  landlord  or  his  a^nt, 
then  and  in  such  case  such  warrant  shall  not  he  executed  or  put  in  force, 
but  shall  become  and  be  void,  and  no  further  proceeding  shall  be  taken 
under  or  in  pursuance  of  such  adjudication  for  recovery  of  such  last  men- 
tioned costs  or  otherwise.    (S.  5). 

Bond  to  be  Approved], — Every  such  bond  as  hereinbefore  mentioned 
shall  be  approved  of,  and  certified  as  so  approved  of,  by  the  Justices  by 
whom  the  matter  of  such  information  shall  be  heard,  or  the  majority  of 
them,  by  a  memorandum  in  writing,  signed  by  them,  which  memorandum 
shall  be  on  or  annexed  to  such  bond :  Provided  always,  that  the  Court 
in  which  any  such  action  of  ejectment  or  other  action  for  the  recovery  of  the 
land  in  respect  of  which  such  adjudication  shall  have  been  made,  or  any 
Judge  of  such  Court,  may,  upon  application  of  the  parties  bound  thereby^ 
or  either  of  them,  their  or  either  of  their  heirs,  executors,  or  administra- 
tors, in  a  summary  way,  give  such  relief  to  the  person  or  persons  making 
such  application,  or  make  such  other  order  in  the  premises  as  may  be 
agreeable  to  justice ;  and  every  rule  or  order  made  by  such  Court  or  Judge 
thereupon  shall  have  the  nature  and  effect  of  a  defeasance  to  such  bond  : 
Provided  also,  that  if  any  unreasonable  delay  shall  occur  in  the  bringing 
or  prosecuting  such  action  of  ejectment  or  other  action  for  recovery  of 
such  land,  then  the  Court  in  which  such  action  shall  be  brought,  or  any 
Judge  thereof,  or  in  case  no  such  action  shall  have  been  brought  and  be 
depending,  then  any  Court  having  competent  jurisdiction  to  entertain  any 
such  action,  or  any  Judge  of  any  such  Court,  may,  upon  application  of 
the  parties  bound  by  any  such  bond,  or  either  of  them,  their  or  either  of 
their  heirs,  executors,  or  administratorsi  in  a  summary  way,  order  or  direct 

2  c  2 
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taken  to  extend  to  any  other  number  of  persons  and  things  and  to  both 
sexed.  (S.  10). 

Procedure.^ — No  person  shall  be  imprisoned  for  non-payment  of  any 
costs  awarded  under  the  provisions  hereof,  but  otherwise  the  prodb-^ure 
shall  be  according  to  Jervis's  Act,  (14  Vic,  No.  43).  Any  person  aggrieved 
by  any  order,  adjudication,  or  warrant  made  or  issued  under  this  Act, 
shall  have  the  power  to  apply  for  a  prohibition,  &c.,  to  the  Supreme  Court, 
or  any  Judge  there,  as  if  such  order,  adjudication,  and  warrant  were  a 
Buramary  conviction  or  order.  (S.  11). 

Amendment], — No  objection  shall  be  allowed  on  account  of  any  alleged 
defect  in  subntance  or  form  in  any  information,  complaint,  summons,  con- 
viction, or  warrant,  or  any  variance  between  it  and  the  evidence  adduced 
on  the  part  of  the  claimant ;  and  if  such  defect  or  variance  appear  to  the 
Justices,  they  may  cause  the  proceedings  to  be  amended  upon  terms,  &c., 
and  may  adjourn  the  case.  (S.  12).  Forms  are  given  in  the  Schedule  of 
the  Act. 

THEATRES  (LICENSED). 

S.  14  Fic,  No.  23,  8.  2.  [Two  Justices]. — (1)  Any  person  actings 
representing,  or  performing,  or  causing  to  be  acted,  represented,  or  per- 
formed, for  hire,  gain,  or  reward,  any  interlude,  tragedy,  opera,  comedy^ 
stage-play,  farce,  burletta,  melo-drama,  pantomime,  or  any  stage-dancing,, 
tumbling,  or  horsemanship,  or  any  other  entertainment  of  the  stage 
whatever,  to  which  admission  shall  or  may  be  procured  by  tickets  or 
payment  of  money,  or  by  any  other  means,  &c.,  as  the  price  of  admission ;. 
or  taking  or  receiving,  or  causing  to  be  taken  or  received,  any  money,, 
goods,  &c.,  by  way  of  rent,  &c.,  for  the  use  of  any  house,  &c.,  wherein 
such  entertainments  shall  be  acted,  &c. ;  or  being  the  owner  or  occupier 
thereof^  and  knowingly  permitting  the  same  to  be  so  used,  &c,  in  case 
the  place  wherein  the  same  shall  be  acted,  &c.,  be  without  the  written 
authority  or  license  of  the  Colonial  Secretary. 

P.  Fine  not  exc.  £50 :  to  be  recovered  either  by  distress  under  s.  19 
of  Jervis's  Act,  or  according  to  the  procedure  of  5  W.  IV.,  No.  22.  See 
"  Justices,"  No.  2,  p.  243. 

tS.  ld.j  8.  5.  [Two  Justices], — (2)  Any  person,  for  hire,  acting  or 
presenting,  or  causing  to  be  acted  or  presented,  any  stage-play  or  other 
entertainment  as  aforesaid ;  or  any  act,  scene,  or  part  thereof;  or  any 
prologue  or  epilogue,  or  part  thereof,  contrary  to  the  express  prohibition^ 
in  writing,  of  the  Colonial  Secretary,  (z) 

P.  Fine  not  exc.  £50:  to  be  recovered  as  offence  (1).  The  license, 
ipsofacto^  becomes  void. 

(z)  By  8.  3,  Every  honse,  room»  building,  garden,  or  place  wherein  such  enter- 
tainment, ^.,  ghall  be  acted,  dsc,  imless  authorized  as  aforesaid,  shall  be  deemed 
a  disorderly  house,  &c. ;  and  any  constable  authorized  by  warrant  under  the  hand 
of  a  Justice — which  may  he  issued  upon  complaint,  on  oath,  that  there  is  reason 
to  suspect  that  any  house,  <&c.,  is  used  as  aforesaid  without  lieense — ^may  enter 
upon  the  premises,  and  seize  every  person  found  thereon ;  and  every  person  «o 
found  shall  be  deemed  a  rogue  ana  vagabond,  and  is  subject  to  the  penidties  and 
punishments  consequent  thereon.  See  "  Vagrant."  By  s.  4,  The  burden  of  proving 
that  such  place  is  licensed  Ues  on  the  defendant.  The  prosecution  must  be  withiu 
three  months  of  the  offence.    Appeal  is  allowed. 

2  c  3 
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TOLLS. 
(2  W.  IV.,  No.  12). 

Section  3  of  2  W.  IV.,  No.  12,  (partly  repealed  by  20  Vic,  No.  3a, 
which  equalizes  the  tolls  on  drays  and  waggons),  regulates  the  scale  of 
tolls  to  be  taken  at  all  turnpike  gates. 

Section  4  provides  for  tolls  on  carriages  attached  to  other  cuniages ; 
and  by  s.  6,  no  tolls  are  to  be  demanded  at  two  gates  within  tea  milea  on 
the  same  road.     S,  5  iH  repealed. 

By  s.  7,  the  tolls  at  ferries  are  regulated* 

By  sections  8  and  9  certain  privileged  parties  are  exempted  from  paying 
toll ;  but  see  18  Vic,  No.  15. 

Section  10  authorizes  the  Governor  to  let  turnpike  and  ferry  tolls  by 
auction  or  upon  private  tender,  (s.  12),  for  a  term  (not  exceeding  five  yean, 
if  let  by  the  Governor — not  exceeding  two  years,  if  let  by  Commiasioiien, 
under  13  Vic,  No.  41 ;  see  14  Vic,  No.  5) ;  notice  of  letting  and  condi- 
tions to  be  given  in  the  newspapers,  &c. ;  highest  bidder  to  enter  into 
bond,  and,  in  case  of  default,  tolls  to  be  put  up  again,  until  a  bidder  shall 
be  found  who  will  enter  into  the  bond  with  the  sureties  required. 

By  s.  11,  Any  loss  or  expenses  may  be  recovered  from  the  defiinltcr; 
**and  for  that  purpose  it  shall  be  lawful  for  the  Collector  of  Internal 
Revenue,  or  such  other  person  as  the  Governor  shall  appoint  to  let  sudi 
tolls  and  dues  as  aforesaid,  to  summon  such  defaulter  before  two  or  more 
Justices  of  the  Peace,  to  examine  into,  hear,  and  determine  the  matter  of 
such  alleged  default,  and  to  ascertain,  assess,  and  fix  the  amount  of  loss 
that  may  have  been  occasioned  thereby,  and  all  expenses  attending  the 
same,  and  to  levy  the  amount  thereof,  if  any,  by  warrant  under  their 
hands  and  seals  upon  the  goods  and  chattels  of  such  defaulter." 

Section  13  provides  that  after  sale  or  acceptance  of  tender,  and  the  bond 
being  entered  into,  tolls  shall  be  leased  by  deed  in  the  form  annexed  to 
the  Act. 

Section  14  provides  as  to  the  nature  and  form  of  the  bond  to  be  entered 
into  by  the  lessee ;  the  Form  is  given  in  the  Schedule  of  the  Act. 

Section  15  empov^ers  the  Governor  in  certain  cases  to  appoint  coUecton 
of  tolls,  who  are  to  possess  the  same  powers  and  liabilities  as  lessees,  and 
to  execute  bonds,  &c. 

By  s,  16,  In  case  of  non-payment  of  rent,  or  breach  of  conditions,  or  the 
lease  becoming  void,  and  the  lessee  refusing  to  g^ve  up  posseasioUf  any 
Justice  may,  upon  complaint  upon  oath,  by  warrant  under  his  hand  and 
seal,  order  a  constable,  &c,  to  enter  upon  and  take  possession  of  any  toU- 
house,  &c,  and  to  remove  and  put  out  such  lessee,  &c  ;  and  the  tolls,  &&>, 
may  be  relet,  and  may  in  the  meantime  be  collected  and  received  under  aa 
authority  from  such  Justice  for  the  benefit  of  Her  Majesty. 

By  8.  17,  In  case  the  lessee,  on  the  expiration  of  his  term,  lefnae  to 
give  up  possession  to  succeeding  lessee,  or  person  authorized  to  receive 
the  tolls,  &c,  of  all  toll  gates,  houses,  boats,  &c.,  any  Justice,  upon  can- 
plaint  on  oath,  by  warrant  under  his  hand  and  seal,  may  order  any  con* 
stable,  &c.,  with  all  necessary  assistance,  to  take  possession  of  the  same, 
and  to  put  out  such  lessee  and  other  person  found  therein,  together  intb 
their  goods,  from  the  possession  thereof ;  and  such  lessee  shall  be  liable  to 
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the  penalties  mentioned  in  the  bond  entered  Into  by  him,  and  to  make 
compensation  to  succeeding  lessee  for  any  loss  occasioned  by  him,  to  be 
ascertained  by  any  two  or  more  Justices,  and  levied  by  distress. 

By  s.  18,  Lessees  of  tolls  are  authorized  to  appoint  collectors  and  other 
necessary  servants,  who  are  to  possess  same  powers  as  lessees  for  the  reco- 
very of  tolls,  and  for  whose  conduct  the  lessees  are  responsible. 

14  Vic,  No.  5,  authorizes  leases  of  tolls,  &c.,  for  extended  terms — t.  e., 
five  years,  if  let  by  Governor ;  2  years,  if  let  by  Commissioners,  under 
13  Vic,  No.  41. 

17  Vic,  No.  16,  applies  the  provisions  of  2  W.  IV.,  No.  12,  and  13 
Vic,  No.  41,  to  the  Police  District  of  Maitland,  in  Northumberland  and 
Durham. 

18  Vic,  No.  14,  applies  the  same  provisions  to  Randwiok  and  Coogee 
Road  Trusts. 

18  Vic,  No.  23,  appoints  Commissioners  for  managing  the  Public  Reser- 
voir of  Water  at  Campbelltown. 

11  Vic,  No.  49,  creates  certain  Road  Trusts  in  and  about  Sydney,  but 
is  for  the  most  part  repeated  by  13  Vic,  No.  41. 

This  latter  Act  creates  certain  Road  Trusts  in  Cumberland ;  but  by  s. 
12  of  Main  Roads  Act  (21  Vic,  No.  8),  ^'  all  the  powers  and  authoritien 
which  by  2  W.  IV.,  No.  12,  were  vested  in  the  Governor  and  Collector 
of  Internal  Revenues,  and  all  provisions  of  the  said  Act,  including  such 
portions  as  were  transferred  or  altered  by  13  Vic,  No.  41,  and  17  Vic, 
No.  16,  and  also  14  Vic,  No.  5,  (so  far  as  it  relates  to  the  said  three  main 
roads),  and  also  the  provisions  of  20  Vic,  No.  38,  shall  be  transferred^ 
revived,  and  vested  in  the  said  Governor  and  the  Executive  CounciL" 

8.  14:  Vic. J  No,  5,  *.  8.  [Tuh>  Justices]. — (1)  Any  collector  or  keeper 
of  tolls,  or  boatman  or  ferryman,  at  any  turnpike-gate  or  ferry  established 
in  pursuance  of  certain  Acts,  face  the  sectionjj  taking  less  toll  than  he  is 
authorized  to  do. 

P.  Fine  not  exc  £20 :  to  be  recovered  either  by  distress,  (s.  19  of  11 
&  12  Vic,  No.  43),  or  according  to  the  procedure  of  5  W.  IV.,  No.  22. 
See  "  Justices,"  No.  2,  p.  243. 

N.B.-^/^  may  be  remarked  that  this  offence^  if  committed  in  Northum- 
berland^ dhCy  is  cognizable  by  one  Justice.  See  17  Ffc,  No.  16.  Appeal 
is  allowed;  one-half  of  the  fines  to  be  appropriated  to  H,  M.y  one-half  to 
the  ir\former.   (Ss.  9,  10). 

S.  20  Fi'c,  No.  38,  s.  6.  (a)  [One  Justice]. — (2)  Owner  or  driver 
of  any  waggon,  cart,  or  other  carriage,  (after  being  required),  refusing  to 


(a)  By  s.  3,  Every  cart,  dray,  wain,  waggon,  or  other  such  carriage,  both  or  all  the 
fffheela  whereof  shall  be  lets  than  five  inches  wide  in  the  tire^  shall  become  and  be 
liable  to  he  charged  double  toll;  and,  bj  s.  4,  Every  Trustee,  CommlsBioncr. 
lessee,  or  collector  of  tolls,  Ac,  is  authorized  to  measure  the  breadth  of  the  wheeitf 
of  any  waggon,  &c.,  passing  along  such  turnpike-road  before  the  same  shall  be 
allowed  to  pass  through  any  toll-gate,  &c.  Certain  exceptions  are  provided  for  by 
8.  7.  Bj  8.  8,  All  wheels  not  less  than  five  inches  wide  shall  be  cylindrical,  that 
is  to  say,  of  the  same  diameter  on  the  inside  as  on  the  outside,  so  that  when  such 
wheels  shall  move  on  a  flat  or  level  surface,  the  whole  breadth  of  the  wheel  shall 
boar  equally  on  such  surface,  Ac 


408  THB    AUSTRALIAN    MAOISTRATB. 

permit  the  wheels  of  such  waggon,  &c.,  to  he  examined  and  measured, 
or  taming  or  driving  out  of  the  road  in  order  to  avoid  or  evade  the  same, 
or  in  any  way  hindering  or  obstructing  the  same,  or  attempting  to  pas^i 
through  any  toll-gate  or  bar  before  such  measuring  and  examinatiim 
shall  have  been  effected. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1). 

iSL  Id.,  8.  6.  [^One  Justice]. — (3)  Collector  or  deputy,  or  other  penon 
i^pointed  to  collect  tolls,  allowing  any  such  waggon  or  other  carriage  to 
pass  his  toll-gate  or  bar  before  or  without  such  measuring  and  examinaY 
lion  after  the  same  shall  have  been  lawfully  required. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1), 

N.B. — Such  waggon,  dhc.,  may  he  prevented  passing,  (S.  6). 

8.  2  W,  IV.,  No.  12,  8. 19.  lOne  Justke].-^^)  Any  lessee  or  colleetor 
of  any  tolls  or  ferry-dues  neglecting  or  refusing  to  put  up  the  required  table 
of  tolls  or  ferry-dues,  or  to  provide  tickets  to  be  delivei^  gratia  on  pavr 
ment  of  toll,  or  to  cause  the  name  of  the  collector  or  keeper  of  auch  toll 
for  the  time  being  to  be  put  up  as  required,  (b) 

P.  Fine  not  exc.  £5  ;  in  default  of  payment  within  3  days,  to  be  levied 
by  distress ;  and,  for  want  of  such  distress,  impr.  not  exc.  3  mths. ;  see  s. 
30  given  in  full  in  Note  (a),  (1 1  &  12  Vic,  c  43,  ss.  19,  21) ;  or,  by  s.  2i 
of  13  Vic,  No.  41,  in  default  of  payment  of  the  fine  at  once,  or  at  the 
time  appointed  by  the  Justice,  impr.  not  exc  2  mths.,  if  fine  less  than  £5 ; 
not  exc  3  mths.,  if  fine  exceed  £5, — to  cease  upon  payment  of  the  sma 
due.  (c)  (11  &  12  Vic,  c  43^  s.  23). 

(b)  By  8. 19,  The  lessees,  farmers,  or  collectors  of  all  turnpike-tolls  and  ferry-dues 
established  under  this  Act  arc  required,  during  the  whole  time  that  they  shall 
continue  such,  to  put  up  and  continue  in  some  conspicuous  plac^  at  or  near  ta 
every  turnpike-gate,  or  at  or  uix)n  tollhouse  or  fcrr^'-house,  within  their  respectiTe 
districts,  a  table  painted  in  distinct,  legible,  black  letters  on  a  board  with  a  white 
ground,  containing  at  the  top  thereof  the  name  of  the  gate  or  ferry  at  which  the 
same  shall  be  put  up,  and  a  list  of  all  tolls  or  dues  payable  thereat,  distingiiiahiog 
severally  the  amount  of  tolls  and  the  diifcrent  sorts  of  cattle,  beasts,  carriages, 
or  other  vehicles  for  which  they  are  severally  to  be  paid,  where  there  shall  be 
any  variation  therein,  and  a  list  of  the  toll-eates  (if  any)  wholly  or  partially 
cleared  by  the  payment  of  toll  at  the  gate  or  bar  where  such  table  shall  be  fixed ; 
and  the  said  lessees,  &c.,  shall  provide  tickets  denoting  the  payment  of  toll,  and 
on  every  such  ticket  shall  be  specified  the  name  of  the  gate  at  which  the  same 
shall  bo  issued,  and  the  names  of  the  gates  (if  any )  freed  by  payment  of  toQ 
thereat ;  and  the  said  lessees,  <&c.,  shall  cause  to  be  placed,  by  themselves  or  their 
collectors  or  servants,  on  some  conspicuous  place  near  to  such  board,  the  Christian 
and  surname  of  the  collector  or  keeper  of  the  tolls  who  shall  be  on  duty  for  the  time 
being,  and  shall  continue  the  same  during  the  time  he  shall  be  on  duty,  tnd 
change  the  same  on  every  change  that  may  take  place  in  such  collector,  dc^  oo 
duty,  to  the  names  of  the  collector,  <fec.,  that  may  succeed,  as  often  as  such  chaago 
may  take  place ;  and,  by  s.  20,  If  any  person  liable  to  pay  toll,  after  demand 
refuse  to  pay,  the  collector  may  shut  and  fasten  the  gates,  fences,  chains,  Ac,  of 
the  turnpike  gate  or  ferry-boat,  and  keep  the  same  so  shut,  ^.,  till  the  said  tolit 
Ac,  is  paid  by  the  person  refusing,  <S:c. 

(c)  Recovery  of  Fines.'] — Any  one  or  more  Justices  may  determine  all  offencea 
against  this  Act,  and  may  summon  before  them  any  parties  accnscid  of  ofiend- 
ing  against  this  Act ;  and  if  the  accused  shall  not  appear  on  such  sanmunu,  or 
o£&r  reasonable  excuse  for  default,  such  Justices  are  hereby  authorised  sad 
^required  to  make  inquiry  touching  the  complaint,  and  examine  witnesses  on  oatlw 
find  to  convict  or  acquit  the  accused  ;  and  in  caflo  of  conviction,  if  the  penslty  bs 
{)Qt  paid  within  three  days  after  conviction,  such  Justices  shall  Uierenpon  iano  • 
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N.B. —  The  conviction  must  he  within  3  months  from  the  commission  of 
the  offence, 

S,  Id.  [^One  Justice']. — (5)  Any  collector  or  keeper  of  tolls,  or  boat- 
man or  ferryman,  not  being  in  attendance  at  all  times,  by  day  and  night, 
at  the  place  at  which  he  is  stationed  or  ought  to  be ;  or  demanding  and 
taking  a  greater  toll  from  any  person  than  authorized  to  do ;  or  demand- 
ing and  taking  a  toll  from  any  person  exempt  from  payment  and  claiming 
exemption ;  or,  under  colour  of  his  office  as  collector,  ^c,  wilfully  extort- 
ing from  any  person  any  sum  of  money  or  thing  of  any  value  as  and  for 
o'r  in  lieu  of  toll ;  or  refusing  to  permit  any  person  to  read,  or  in  any 
manner  hindering  any  person  from  reading,  the  inscription  on  the  boards 
or  the  names  fixed  up  as  required ;  or  refusing  to  tell  his  Christian  and 
surname,  or  giving  a  false  name,  to  any  person  demanding  the  same,  on 
being  paid  toll;  or  refusing  or  omitting  to  give  gratis  to  the  person 
paying  toll,  or  on  his  demanding  the  same,  a  ticket  (Note  b)  denoting  the 
payment  of  the  toll  so  paid ;  or,  upon  the  legal  toll  being  tendered  or 
paid,  unnecessarily  detaining,  or  wilfully  obstructing,  hindering,  or  delay- 
ing, any  passenger  from  passing  through  any  turnpike  or  toll-gate  or  bar, 
or  over  any  ferry ;  or  making  use  of  scurrilous  or  abusive  language  to  any 
traveller  or  passenger. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (4). 

^\  2  W.  IV,,  No.  12, 8. 21.  lOne  Justice].-^e)  Any  person  with  any 
horse,  beast,  or  carriage,  going  off  or  passing  from  any  turnpike-road 
through  or  over  any  land  adjoining  thereto,  not  being  a  public  highway,  with 
intent  to  evade  payment  of  any  toll ;  or  any  person  giving  or  receiving  from 
any  person  other  than  a  coUector  of  tolls,  or  forging,  counterfeiting,  or 
altering,  any  note  or  ticket,  with  intent  to  evade  payment  of  any  toll  or 
part  thereof ;  or  any  person  fraudulently  or  forcibly  passing  through  any 
toll-gate  with  any  beast  or  carriage,  or  leaving  on  the  said  road  any  beast 
or  carriage,  by  reason  whereof  the  payment  of  any  toll  shall  be  avoided 
or  lessened ;  or  taking  off,  or  causing  to  be  taken  off,  any  beast  from  any 
carriage  either  before  or  after  having  passed  through  any  toll-gate,  or, 
having  passed  through  the  same,  and  afterwards  putting  any  beast  to  any 
carriage,  and  drawing  therewith  upon  any  turnpike-road,  so  as  to  increase 
the  number  of  beasts  drawing  said  carriage  aifter  the  same  shall  have 


warrant  to  distrain  the  goods  and  chattels  of  the  offenders  for  such  penalty,  and 
the  ousts  of  the  prosecution  and  distress ;  and  if,  within  ^yq  days  from  the 
distress  being  taken,  the  penalty  and  costs  be  not  paid,  the  goods  seized  shall  be 
appraised  and  sold,  rendering  the  overplus,  after  deducting  the  penalty  and  costs 
of  prosecution,  distress,  and  sale,  to  the  owners,  which  costs  and  charges  shall  be 
ascertained  by  the  convicting  Justices ;  and  for  want  of  such  distress,  such  offenders 
shall  be  committed  to  the  common  goal  for  any  period  not  exceeding  three  mths. : 
Provided  that  no  person  shall  be  convicted  of  any  offence  contrary  to  this  Act, 
after  three  months  from  the  time  when  such  offence  was  committed.  Section  31 
allows  an  appeal  to  the  next  Quarter  Sessions ;  and  execution  of  the  judgment 
is  thereby  suspended,  in  case  the  person  convicted  shall,  with  two  sufficient 
sureties,  enter  into  recognizance  in  a  sum  equal  to  double  the  penalty ;  or,  in  case 
such  conviction  shall  contain  a  judgment  of  imprisonment,  the  appellant  shall 
immediately  enter  into  a  recognizance,  himself  in  the  sum  of  £20,  and  two  sureties 
in  £10  a-piece,  such  recognizance  to  be  conditioned  to  prosecute  the  appeal,  &c. 
ISection  34,  as  to  the  appropriation  of  fines,  is  repealed  hy  IS  Vic,  No.  16. 
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partsed  throagh  said  gate,  whereby  the  payment  of  any  toll  may  be 
lesseaed ;  or  doing  any  other  act  with  intent  to  evade  payment  of  any  toU, 
and  whereby  the  same  shall  be  evaded. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  ofifence  (4). 

S.  Id.,  8,  27.  [One  Jtistice], — (7)  Any  person,  except  the  lessees  and 
collectors  appointed  under  this  Act,  and  their  boat  or  ferry-man  and 
servants,  using,  hiring,  or  employing  on  hire,  or  for  any  fee,  pay,  or 
reward,  any  boat,  punt,  or  other  vessel  for  the  carrying,  transporting,  or 
conveying  across  or  over  any  river  or  creek  within  the  Colony,  whmon 
any  ferry  may  be  established  under  this  Act,  and  within  one  mile  of  any 
such  ferry,  any  passengers,  beasts,  carts,  or  carriages. 

P.  Fine  not  exc.  208., — to  be  recovered  as  offence  (4), — on  each  person 
80  hiring,  and  on  each  person  using  or  employing,  any  such  boat,  Sx^ 
and  for  each  person  or  beast,  &c.,  conveyed  across  within  the  prohibited 
distance. 

N.B. — Except  when  done  in  time  of  flood  or  fire  or  in  pursuit  of  ftlom^ 
or  in  other  emergency.  Nothing  in  this  section  shall  prevent  any  person^ 
horsCy  carty  or  carriage  from  fording  any  river  near  to  any  ferry-boat  or 
punt 

S.  Id.y  8.  24.  {^One  Justice'],-^S)  Any  person  wilfully  pulling  down, 
breaking,  injuring,  or  damaging  any  table  of  tolls  or  ferry-dues  put  up  at 
any  toll  or  ferry-house  or  turnpike- gate,  or  wilfully  or  designedly  defacing  or 
obliterating  any  inscription,  letter,  figure,  or  mark  thereon;  or  wilfully  pulUng 
up,  throwing  down,  cutting,  breaking,  injuring,  damaging,  or  destroyiog 
any  post,  rail,  or  fence  placed  by  the  side  of  any  road,  or  near  any  pit  or 
quarry  which  shall  be  used  or  opened  for  getting  stone,  gravel,  &e.,  fbr 
making  or  repairing  roads  or  bridges ;  or  wilfully  causing  any  damage 
or  injury  to  be  done  to  any  bridge,  or  any  arch,  wall,  abutment,  prop,  or 
fence  belonging  thereto,  erected  in  any  public  highway  or  by  Uie  tdde 
thereof;  or  wilfully  damaging  or  injuring,  or  cutting,  breaking,  or  other- 
wise destroying  any  mile-post  or  mile-stone  erected  by  the  side  of  any 
highway,  or  casting  or  throwing  any  earth  or  rubbish,  or  other  matter 
or  thing,  into  any  drain,  ditch,  culvert,  trench,  or  other  water-course 
under  or  by  the  side  of  any  highway,  so  as  to  obstruct  the  clear  running 
off  of  any  water,  &c.,  from  the  highway  ;  or,  without  being  authorized  bj 
a  Government  Surveyor  or  other  proper  authority,  shovelling',  raking, 
gathering,  or  heaping  up,  or  carrying  away,  any  stones,  gravel,  sand,  or 
other  material,  slutch,  dirt,  mire,  drift,  or  soil  from  any  highway  or  the 
side  thereof,  or  any  footpath  or  causeway  belonging  thereto ;  or  putting  ap 
any  erection,  building,  or  fence  on  or  at  the  side  of  any  highway  or  tun- 
pike-road,  so  as  to  reduce  its  breadth  ;  or  making,  or  causing  to  be  made, 
any  dwelling-house  or  other  building,  or  any  hedge  or  fence,  on  the  side 
of  any  highway  or  turnpike -road,  within  forty  •five  feet,  if  within  three 
mile<3  of  any  toivn,  or,  if  beyond  that  distance,  within  forty  feet,  from  the 
centre  thereof ;  or  making,  or  causing  to  be  made,  any  ditch,  gutter,  drain, 
or  watercourse  upon  or  across,  or  otherwise  breaking  up  or  injuring,  the 
surface  of  such  road,  or  any  part  thereof ;  or  making  any  bonfires,  or  waa- 
tonly  letting -off  or  throwing  any  lighted  squib,  rocket,  or  fire- work  withia 
one  hundred  yards  of  any  public  road ;  or  racing  any  horse,  aaa,  nmle, 
or  other  beast,  or  baiting  any  bull  or  other  beast,  or  play  mg  at  any  gaiae 
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or  exercise  that  may  cause  any  riot,  mob,  or  tumultuous  meeting  upon 
such  road,  or  the  side  thereof ;  or,  by  fighting  or  otherwise,  collecting  any 
mob,  to  the  annoyance  of  any  traveller  upon  such  road ;  or  any  person 
wilfully  preventing  any  other  person  from  passing  him,  or  any  carriage 
under  his  care,  on  any  such  road ;  or  digging  or  using  any  pit  for  sawing 
timber,  or  for  other  purpose,  within  forty-five  feet  from  the  centre  of  any 
highway,  unless  enclosed  by  a  secure  fence. 

P.  Fine  not  exc.  £2,  over  and  above  damages :  to  be  recovered  aa 
offence  (4),  (s.  30) ;  and  see  13  Vic,  No.  41,  s.  22. 

S.  Id.j  8,  26.  lOne  Justice,'] — (9)  Any  owner  or  proprietor  of  any 
ooach,  post-chaise,  or  other  carriage  let  to  hire,  and  also  of  any  waggon, 
cart,  or  wain,  using  or  allowing  the  same  to  be  used  on  any  turnpike-road, 
without  the  name  or  description  painted  thereon  as  required,  or  causing 
to  be  painted  thereon  any  false  or  fictitious  name  or  place  of  abode,  or 
house,  or  farm,  (d) 

P.  Fine  not  exc.  408. :  to  be  recovered  as  offence  (4). 

S,  Id.j  8. 27.  [One  Justice], — (10)  Any  person  hauling  or  drawing,  or 
causing  to  be  hauled,  <&c,  on  any  highway  or  turnpike-road,  any  timber,  stone, 
or  other  thing  otherwise  than  on  wheeled  carriages,  or  suffering  any  timber, 
&c,  carried  principally  or  in  part  on  wheeled  carriages,  to  drag  or  to  trail 
on  such  road,  to  the  prejudice  thereof;  or  leaving  any  waggon,  wain,  cart,  or 
other  carriage  on  such  road  or  the  side  thereof^  without  any  proper  person 
in  sole  custody  or  care  thereof,  longer  than  necessary  to  load  or  unload  the 
same,  except  in  cases  of  accident,  and  in  such  cases  longer  than  necessary 
to  remove  the  same ;  or  neglecting  to  place  such  waggon,  &c.,  during  the 
time  of  loading  or  unloading,  or  of  taking  refreshment,  as  near  to  one  side 
of  the  road  as  conveniently  may  be,  either  with  or  without  any  horse  or 
beast  of  draught  harnessed  or  yoked  thereto ;  or  laying  any  timber,  stone, 
hay,  straw,  dung,*  manure,  soil,  ashes,  rubbish,  or  other  matter  or  thing 
whatsoever,  on  such  road,  or  the  side  thereof,  or  the  footpaths  or  cause- 
ways adjoining,  to  the  prejudice  of  such  road,  &c.,  or  to  the  prejudice  or 
annoyance,  or  interruption,  or  personal  danger  of  any  person  travelling 
thereon  ;  or  suffering  any  water,  filth,  dirt,  or  other  offensive  matter  or 
thing  to  flow  into  or  on  such  road  or  footpaths  from  any  house,  buildings 
erection,  lands,  or  premises  adjacent  thereto ;  or  driving  any  pigs  or  swine 
on  such  road,  and  suffering  them  to  root  up  or  damage  the  same,  or  the 
fences,  hedges,  banks,  or  copse  on  either  side  thereof;  or,  after  having 
blocked  or  stopped  any  cart,  waggon,  or  other  carriage  in  going  up  or 
down  a  hill,  causing  to  remain  on  such  road  the  stone,  timber,  &c.,  used 
for  blocking,  &c. ;  or  pulling  down,  damaging,  injuring,  or  destroying  any 

(d)  By  s.  26,  The  owner  or  principal  proprietor  of  every  coach,  poat-chaise,  or 
other  carriage  let  to  hire,  and  also  of  every  waggon,  wain,  or  cart,  shidl  cause  to 
be  painted  on  the  doors  of  all  such  coaches,  ^.,  and  on  some  conspicuous  part 
on  the  right  or  off  side  or  off  shaft  of  every  such  waggon,  &c.,  before  the  same 
shall  be  used  on  anv  turnpike-road,  his  Christian  and  surname,  and  place  of  abode, 
or  of  the  house  or  farm  where  the  same  is  generally  kept,  in  legible  letters,  not 
less  than  one  inch  in  height,  and  continue  the  same  thereon  so  long  as  such  coach. 
^.,  shall  be  so  used;  and  the  owner  of  every  common  stage-waggon  or  cart 
employed  in  travelling  stages  from  town  to  town,  shall  cause  to  be  painted  over 
his  Christian  and  surname  the  words  **  common  stage  waggon,"  or  '*  cart,"  as  tha 
case  may  be. 


41S  TUB    AUSTRALIAN    HAOI8TBATS. 

lamp  or  lamp^poet  pat  up,  &c.,  in  or  near  to  the  side  of  such  road,  or  toll- 
house  erected  thereon,  or  extinguishing  the  light  thereof. 

P.  Fine  not  exc.  40s.,  over  and  above  the  damages  :  to  be  reoovered  as 
offence  (4). 

N.B. — One  moiety  of  the  fine  to  go  to  the  informer ^  the  other  to  H.  If. 

S.  ld,y  8.  28.  {^One  Justice].  — (11)  Any  person  erecting,  or  causing  to 
be  erected,  any  windmill  within  two  hundred  yards  from  any  part  of  any 
highway  or  turnpike- road. 

P.  Fine  £5  for  every  day  such  windmill  shall  continue :  to  be  reoo- 
▼ered  as  offence  (4). 

N.B. — Nothing  herein  shall  render  legal  the  re-erection  or  cantmwmee 
of  any  windmill  where  by  the  Common  Law  such  shall  be  a  nuiscmce* 

S.  Id.^  8.  29.  [One  Justice"], — (12)  The  driver  of  any  waggon,  wain, 
cart,  or  dray  riding  on  any  such  carnage  on  any  turnpike-road,  not  having 
some  other  person  on  foot  or  horseback  to  guide  the  same,  (such  light 
carts  as  are  usually  driven  with  reins,  and  conducted  by  some  person 
holding  the  reins  of  the  horses,  not  being  more  than  two  drawing  the  same, 
excepted) ;  or  the  driver  of  any  carriage  on  any  such  road,  by  driving 
furiously,  or  by  negligence  or  wilful  misbehaviour,  causing  any  hurt  or 
damage  to  any  person  or  carriage  on  such  road,  or  quitting  the  said  road 
and  going  on  the  other  side  of  the  fence  enclosing  the  same,  or  wilfully 
being  at  such  a  distance  from  such  carriage,  or  in  such  a  situation,  whilst 
passing  on  such  road  that  he  cannot  direct  or  govern  the  horses  or  the 
cattle  drawing  the  same  ;  or  the  driver  of  any  waggon,  &c.,  meeting  any 
other  carriage,  and  not  keeping  his  waggon,  &c.,  on  the  left  or  near  side 
of  the  road ;  or  any  person  wilfully  preventing  any  other  person  from 
passing  him  or  any  carriage  under  his  care  on  such  road,  or,  by  negligence 
or  misbehaviour,  preventing  or  interrupting  the  free  passage  of  any  car- 
riages, or  of  any  of  H.  M.'s  subjects  therein. 

P.  Fine  not  exc.  40s.,  by  such  driver ;  or,  in  default,  impr.  not  exc  I 
month,  unless  sooner  paid.    (11  &  12  Vic,  c.  43,  s.  22). 

N.B. — Every  driver  so  offending  may  he  apprehended  by  any  person 
without  warrant ;  and 

If  any  such  driver  refuse  to  discover  his  name  in  any  of  aforesaid  cases, 
the  Justice  before  whom  he  shall  be  taken,  or  to  whom  complaint  shall  be 
made,  may  commit  him  to  the  House  of  Correction  for  any  time  not  ex- 
ceeding one  month,  or  proceed  against  him  for  the  penalty  a/ortscud  by 
a  description  of  his  person  and  offence  only,  without  adding  any  name  or 
designation,  but  expressing  in  the  proceedings  that  he  refused  to  discover 
his  name. 


M.  2  W,  /F.,  No,  12,  8.  23.  Bail  comp.^l)  Any  person  wilfully 
or  maliciously  pulling  or  cutting  down,  plucking  up,  throwing  down, 
breaking,  levelling,  or  otherwise  damaging,  demolishing,  or  destroying 
any  toll  or  turnpike-gate,  or  chain,  post,  rail,  bar,  wall,  or  fence  belonging 
to  any  toll  or  turnpike-gate,  or  any  chain,  &c.,  set  up  to  prevent  passoi* 
gers,  or  their  beasts  or  carriages,  from  passing  without  paying  any  toll 
authorized,  or  any  house  erected  for  the  use  of  any  toll  or  turnpike-gate, 
or  any  ferry-houses  or  boat-houses ;  or  wilfully  or  maliciously  sinking, 
scuttling,  running  or  driving  aground,  or  otherwise  damaging,  demoltshing) 
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or  destroying  any  punt,  boat,  or  other  vessel  employed  in  any  ferry,  or 
breaking,  severing,  cutting,  or  destroying  any  mooring  chain,  rope,  or 
other  fastening,  or  any  rail,  post,  wall,  dam,  or  fence,  of  or  belonging  to 
any  such  boat,  &c.,  used  on  any  such  ferry ;  or  forcibly  rescuing  any  per- 
son lawfully  in  custody  of  any  officer  or  other  person  for  any  offence  here- 
inbefore mentioned. 

P.  Fine  or  impr.,  or  both. 

M,  Id,j  5.  25.  (2)  Any  coachman  or  other  person  in  charge  of  any 
stage  coach  or  public  carriage,  convicted  of  wanton  and  furious  driving  or 
racing,  or  wil^l  misconduct,  whereby  any  person  shall  be  maimed  or 
otherwise  injured. 

P.  Fine  and  impr.,  and  see  13  Vic,  No.  5,  *'  Carriages  Licensed/'  p.  59. 

TRUSTEES  AND  DIRECTORS. 

M,  22  Fic,  No,  16,  s.  1.  (e)  Bcul  cowip.— (1)  Any  trustee  of  property 
for  the  benefit,  either  wholly  or  partially,  of  some  other  person,  or  for  any 
public  or  charitable  purpose,  misappropriating  or  destroying  such  property, 
or  any  part  thereof,  in  any  manner,  with  intent  to  defraud. 

P.  H.  1.  on  roads  not  exc.  5  yrs. ;  or  impr.,  with  or  without  h.  I.,  not 
exc.  3  yrs. ;  or  by  fine  with  or  without  impr. 

N.B. —  The  particular  attention  of  the  Justices  is  called  to  s.  13,  which 
directs  that  no  prosecution  under  this  Act  shaU  be  instituted  in  any  Court 
of  General  or  Quarter  Sessions, 

And  where  any  civil  proceeding  is  pending  in  any  Co,uri  respecting 
such  misappropriation  or  destruction,  no  prosecution  shall  he  instituted, 
or  person  committed  or  held  to  bail,  for  an  offence  against  the  preceding 
enactment,  without  the  leave  of  such  Court,  or  some  Judge  thereof  (S.  2). 

M.  Id,,  8.  4.  Bail  camp, — (2)  Any  person  entrusted,  by  any  written 
instrument,  with  the  sale  or  transfer  of  property,  misappropriating  or 
destroying  such  property  in  any  manner,  with  intent  to  defraud. 

P.  The  same  as  oifence.  (1). 

M.  Id,,  8,  6.  Bail  comp, — (3)  Any  director,  public  officer,  or  manager 
of  any  body  corporate  or  public  company,  as  such,  receiving  or  possessing 
himself  of  any  of  the  property  of  such  body  corporate  or  company,  other- 
wise than  in  payment  of  a  just  debt  or  demand,  or  omitting  to  make  a  true 
entry  thereof  in  the  books  or  accounts  of  such  body  corporate  or  company, 
or  to  direct  such  entry  to  be  made,  with  intent  to  defraud. 

P.  The  same  as  offence  (1). 


(e)  By  s.  3,  **  Trastee  "  shall  mean  a  trastee  (whether  named  or  acting  alone,  or 
jointly  with  any  other  or  others),  under  some  express  trust  created  by  deed,  will, 
or  other  instrument  in  writing,  and  shall  include  eyery  person  on  whom  such  trust 
may  devolve  hy  operation  of  law  or  otherwise,  and  shall  extend  to  executors  and 
administrators,  and  assiens  in  insolvency  ;  and  the  word  "  property  '*  shall  include 
every  description  of  real  and  personal  property,  money,  and  securities  for  money, 
debts,  and  legacies,  and  all  deeds  and  instruments  relating  to  any  such  property  ; 
and  not  only  the  original  suhject  of  the  trust  or  the  property  entrusted  for  safe 
custody,  or  for  sale  or  transfer,  hut  also  any  property  into  which  the  same  may 
have  been  converted,  and  the  proceeds  thereof  respectively. 

As  to  the  Form  of  Indictment,  see  s.  14. 
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M,  Id,,  8,  5.  Bail  comp, — (4)  Any  director,  public  officer^  or  manager 
of  any  body  corporate  or  public  company,  misappropriating  or  destroying 
any  of  the  property  of  such  body  corporate  or  public  company,  (whether 
he  be  a  member  thereof  or  not),  with  intent  to  defraud. 

P.  The  same  as  offence  (1). 

M,  Id,,  8,  7.  Bail  comp.— (5)  Any  director,  public  officer,  manager,  or 
member  of  any  body  corporate  or  public  company,  destroying,  matilatuig, 
falsifying,  or  altering  any  book,  paper,  entry,  security,  or  document  belong- 
ing to  such  body  corporate  or  company,  with  intent  to  defraud ;  or  making, 
or  concurring  in  making,  any  false  entry,  or  being  guilty  o^  or  concurring 
in,  any  material  omission  in  any  such  book,  paper,  security,  or  docament. 

P.  The  same  as  oifence  (1). 

M,  Id,,  5.  8.  Bail  comp, — (6)  Any  director,  public  officer,  or  manager 
of  any  body  corporate  or  public  company,  making,  circulating,  or  publishing, 
or  concurring  in  making,  circulating,  or  publishing  any  written  statement 
or  account  which  he  shall  know  to  be  false  in  any  material  particular,  with 
intent  to  defraud  or  deceive  any  person,  or  with  intent  to  induce  any  per- 
son to  become  a  shareholder  or  partner  in,  or  to  entrust  or  advance  pro- 
perty to,  such  body  corporate  or  company,  or  to  enter  into  any  security  for 
the  benefit  thereof. 

P.  The  same  as  offence  (1) 

M,  Id,,  8,  9.  Bail  comp, — (7)  Any  person  receiving  any  property 
fraudulently  misappropriated  within  the  meaning  of  this  Act,  knowing  the 
same  to  have  been  misappropriated. 

P.  The  same  as  offence  (1). 

VAGRANT  ACT. 

It  has  been  thought  advisable  to  add  a  few  introductory  remarks  on  the 
exercise  of  the  large  powers  vested  in  Magistrates  by  the  Vagrant  Act. 

The  Vagrant  Act  deals  with  three  classes  of  offenders,  namely  :  first, 
•*  idle  and  disorderly  persons  ;"  secondly,  "rogues  and  vagabonds ;"  and 
thirdly,  "  incorrigible  rogues." 

The  Act  of  Parliament  points  out  what  constitutes  a  person  any  one  of 
these,  and  how  he  is  to  be  dealt  with  ;  and,  in  the  great  majority  of  cases, 
the  facts  will  be  too  simple  to  create  the  slightest  ditliculty.  The  offend- 
ing party  will,  generally,  have  been  brought  up  in  the  custody  of  some 
officer,  or  other  person,  who  has  actually  caught  him  in  the  fact,  as  by 
begging  in  the  streets,  &c.  If,  however,  the  party  be  not  caught  in  the 
fact,  or  on  quick  pursuit,  a  summons  or  warrant  ought  to  be  isHued  as  in  all 
other  cases. 

There  are,  however,  three  or  four  descriptions  of  persons  falling  withm 
the  terms  of  the  foregoing  Statute,  whose  cases  will,  at  times,  require  at 
the  hands  of  the  Justices  a  very  careful  consideration.  By  this  Statute 
it  is  enacted  that  every  common  prostitute,  wandering  in  the  public  streets 
or  public  highways,  or  in  any  place  of  public  resort^  and  behaving  in  a 
riotous  or  indecent  manner,  shall  be  deemed  to  be  an  idle  and  disorderiy 
person,  and  may  be  committed  to  the  house  of  correction,  and  be  there 
kept  to  hard  labour  for  any  term  not  exceeding  two  years.  Gnett 
caution  ia  investigating  a  charge  of  this  kind  is  necessary  to 
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that  the  charge  is  not  preferred  from  vindictiye  or  personal  motives.  It 
is  an  easy  thing  for  a  policeman,  or  anyone  else,  who  may  harbour  an  ill 
feeling  against  a  female  who  may  be  bereft  of  friends  or  relatives  to  pro- 
tect her,  and  who  may  be  getting  an  honest  though  scanty  living  by  her 
industry,  to  denominate  her  a  common  prostitute,  and  to  charge  her  with 
behaving  in  an  indecent  manner.  Instances  (we  believe)  have  often 
occurred  where  innocent  but  poor  and  friendless  girls,  who,  after  success- 
fully  resisting  the  arts  of  some  libertine,  and  having  been  goaded  to  turn 
round  and  denounce  him,  have  been  given  in  charge  by  their  persecutors 
ad  prostitutes,  under  this  Statute,  and  afterwards  committed  to  gaol.  Th& 
process  of  preferring  and  substantiating  the  charge  is  so  simple,  speedy, 
and  inexpensive,  and  affords  so  tempting  an  opportunity  for  the  gratifica* 
tion  of  bad  and  malignant  passions,  that  Justices  cannot  be  too  guarded 
when  called  upon  to  act  in  such  a  case. 

Another  very  frequent  charge  under  this  Statute  is  that  under  sec.  4,. 
wherein,  amongst  other  descriptions  of  persons  described  as  rogues  and 
vagabonds,  we  find  set  down  "  every  suspected  person  or  reputed  thief 
frequenting  any  river,  canal,  or  navigable  stream,  dock,  or  basin,  or  any 
quay,  wharf,  or  warehouse  near  or  adjoining  thereto,  or  any  street,  high- 
way, or  avenue  leading  thereto,  or  any  place  of  public  resort,  or  any 
avenue  leading  thereto,  or  any  street,  highway,  or  place  adjacent,  with 
intent  to  commit  felony.''  An  offence  so  general  in  its  terms,  requiring  sa 
few  facts  to  support  it,  so  easily  trumped  up,  and  so  di£Scult  to  be  rebutted,, 
requires  a  very  careful  investigation  at  the  hands  of  Justices ;  it  is  a 
charge  to  which  a  poor  man  out  of  employment,  and  loitering  his  time 
away  in  the  streets  for  want  of  something  better  to  do,  is  peculiarly  open. 

Now,  when  it  is  remembered  that,  whether  or  not  a  party  be  a  bad 
character,  he  very  probably  becomes  one  after  being  sent  to  gaol  as  a 
rogue  and  vagabond, — that  his  character  is  very  much  affected, — that,  after 
such  a  conviction,  it  is  nearly  hopeless  for  him  to  endeavour  to  obtain 
honest  employment, — and  that  he  is  almost  necessarily  thrown  back 
amongst  the  worst  classes,  who  are  the  only  ones  who  are  ready  to  receive 
him,  it  behoves  Justices  to  pause  ere  they  consign  a  party  to  so  miserable 
a  fate.  It  is  to  be  feared  that,  with  many  Justices,  a  conviction  under  this 
Statute  is  thought  to  be  but  a  very  light  matter ;  perhaps  they  think  that 
a  few  weeks'  imprisonment  and  hard  labour  operate  as  a  very  wholesome 
correction  for  evil  propensities  ;  the  law  certainly  points  out  imprisonment 
and  hard  labour  as  the  punishment  to  be  awarded,  but  there  is  too  much 
reason  for  fearing  that,  whilst  few  are  reformed  bv  such  a  corrective, 
-very  many  are  made  infinitely  worse,  and  ultimately  ruined  by  its  in- 
fliction. A  few  kind  and  admonitory  words  from  the  Justice,  pointing  out 
the  evils  which  attend  upon  vicious  courses,  would  frequently  exercise  a 
most  salutary  influence  over  a  man  who  is  yet  hesitating  upon  the  brink 
of  crime,  when  a  committal  to  gaol  would  render  him  desperate. — fChiefbf 
from  Saunders's  Manual). 

S.  15  Vic.j  No.  4,  s.  2.  (p)     [One  Justice]. — (1)    Idle  and  disorderly 

(p)  Conviction']. — ^In  Donoghue  t.  King^  (August,  1856),  a  warrant  of  commit- 
ment, alleging  that  the  prisoner  had  been  iUegaiiy  on  the  station  of  complainant. 
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Psrsons], — Every  person  who,  Having  no  visible  lawful  meiinK  of  support, 
or  insufficient  lawful  meAUB,  shall  not — being  thereto  reqaired  bj  anj 
Justice,  or  who  being  duly  summoned  for  such  purpose,  or  wbo  sball  be 
brought  before  any  Justice,  in  pursuance  of  the  provisions  of  this  Act — 
give  a  good  account  of  his  or  her  means  of  support,  to  the  satisfftctum  of 
the  Justice; — and  every  person,  (not  being  an  aboriginal  native,  or  the 
child  of  any  aboriginal  native),  who,  being  found  lodging  or  wandering  in 
company  with  any  of  the  aboriginal  natives  of  this  Colony,  shall  not,  being 
thereto  required  by  any  Justice,  give  a  good  account  to  the  satisfaction  of 
such  Justice,  that  he  or  she  hath  a  lawful  fixed  place  of  residence  in  this 
Colony,  and  lawful  means  of  support,  and  that  such  lodging  and  wandering 
hath  been  for  some  temporary  and  lawful  occasion  only,  and  hath  not  con- 
tinued beyond  such  occa^^ion  ; — and  every  common  prostitute  wandering  in 
any  street  or  public  highway,  or  being  in  any  place  of  public  resort,  wbo 
shall  behave  in  a  riotous  or  indecent  manner  ;^and  every  habitual  dmnkaid, 
having  be«n  thrice  convicted  of  drunkenness  within  tbe  preoeding  twelve 
months,  who,  in  any  street  or  public  highway,  or  being  in  any  place  of 
public  resort,  shall  behave  in  a  riotous  or  indecent  manner ;— 4Uid  the  holder 
of  every  house  which  shall  be  frequented  by  reputed  thievf»,  or  peraoof 
who  have  no  visible  lawful  means  of  support,  and  every  person  fbond  in 

and  had  no  fixed  place  of  abode  or  lawful  means  of  livelihood,  was  held  bad,  be- 
cause it  did  not  negative  that  the  prisoner  had  g^ven  a  good  account  of  himself. 

Apprehension^ — By  s.  7,  Any  person  may  apprehend  any  person  who  ^K*l^  be 
founa  offending  against  this  Act,  and  forthwith  take  and  convey  him  or  her  before 
some  Justice,  to  be  dealt  with,  t&c,  or  deliver  him  or  her  to  any  constable.  Ac^  to 
be  so  taken  and  conveyed  as  aforesaid ;  and  in  case  any  constable  or  other  peaee 
officer  shall  refuse  or  wilfully  neglect  to  take  such  offender  into  his  custody,  or  to 
take  and  convey  him  or  her  before  some  Justice,  or  shall  not  aae  his  beet 
endeavours  to  apprehend  and  convey  before  some  Justice  any  person  that  he  shall 
find  offending  against  this  Act,  it  shall  be  deemed  a  neglect  of  duty  in  such  eoih 
stable  or  other  peace  officer,  and  he  shall,  on  conviction,  be  punished  in  soch 
manner  as  is  hereinafter  directed.  (See  s.  12,  Offence  6). 

By  s.  8,  Any  Justice  may  grant  a  warrant  to  apprehend  anv  offender  agwosC 
the  Act,  upon  oath  of  the  commission  or  suspected  commission  of  any  oflcooe 
against  this  Act. 

By  s.  9,  Any  constable  or  other  person  apprehending  any  person  charged  with 
being  an  idle  and  disorderly  person,  or  a  rogue  and  vagabond,  or  an  incorrigible 
rogue,  may  take  any  horse  or  other  cattle,  or  any  vehicle  or  goods,  in  the  possession 
or  use  of  such  person,  and  may  take  and  convey  the  same,  as  well  as  such  persoB. 
before  a  Justice ;  and  every  Justice  by  whom  any  person  shall  be  adjudged  to  be 
an  idle  and  disorderly  person,  rogue,  and  vagabond,  or  an  incorrigible  rogne,  may 
order  that  such  offender  shall  be  searched,  and  that  his  or  her  trunks*  boxes,  bun- 
dles, parcels,  or  packages  shall  be  inspected  in  the  presence  of  such  Justice,  asd 
of  him  or  her,  and  also,  that  any  cart  or  other  vehicle  which  may  have  been  found 
in  his  or  her  posnession  or  use  shall  be  searched  in  his  or  her  presence ;  and  tke 
said  Justice  may  order  that  any  money  which  may  be  then  found  with  or  npoo 
such  offender  shall  bo  paid  and  applied  for  and  towards  the  expense  of  apprehendnig 
and  conveying  to  the  gaol  or  house  of  correction,  and  maintaining  such  offender 
during  the  time  for  which  he  or  she  shall  have  been  committed;  and  if,  upon  ioeh 
search,  money  sufficient  for  the  purposes  aforesaid  be  not  found,  such  JusUce  mst 
order  that  a  part,  or,  if  necessarv,  the  whole  of  such  other  effects  then  foand  shill 
be  sold,  and  that  the  produce  of*^  such  sale  shall  be  paid  and  applied  ms  aforesaid. 
and  also  that  the  overplus  of  such  money  or  effects,  after  deducting  the  charges  fiv 
such  sale,  shall  be  returned  to  the  said  offender.    (S.  9). 

As  to  the  form  of  conviction  for  this  offence,  and  the  Statute  geneiaDy,  ete 
NUon  V.  Nanney  (1  Q.  B.,  747). 
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any  such  house  in  compftny  with  such  reputed  thieves,  or  persons  who  shall 
not,  being  thereto  required  by  any  Jwttice,  give  a  good  account,  to  the 
Bati^faction  of  such  Justice,  of  his  or  her  lawful  means  of  support,  and  also 
of  being  in  such  house  on  some  lawful  occasion  ; — and  every  person  wan- 
dering abroad,  or  placing  himself  or  herself  in  any  public  place,  street, 
highway,  court,  or  passage,  to  beg  or  gather  alms,  or  causing,  or  procuring, 
or  encouraging  any  child  or  children  so  to  do,  shall  be  deemed  an  uSe 
and  disorderly  person,  (Note  r)  (o)  (h) 

P.  Impr.  with  h.  L  not  exc.  2  yrs. 

S,  15  Ffc,  iVo.  4,  9,  3.  {pneJu8tice\ — (2)  Bogtieaand  Vagabonds]* 
—Every  person  committing  any  of  the  ofiences  hereinbefDre  mentioned, 
after  having  been  before  convicted  as  an  idle  and  disorderly  person  ; — and 
all  persons  going  about  aa  gatherers  of  alms  under  folse  pretences  of  loss 
hj  fire  or  by  other  casualty,  or  as  collectors  under  any  false  pretence ; — 
and  all  persons  imposing  or  endeavouring  to  impose  upon  any  charitable 
institution  or  private  individual  by  any  fsdse  or  fraudulent  representation, 
either  verbally  or  in  writing,  with  a  view  to  obtain  money  or  some  other 
benefit  or  advantage ;— every  person  wilfully  exposing  to  view  in  any  street, 
road,  thoroughfare,  highway,  or  public  place,  or  who  shall  expose  or  cause 
to  be  exposed  to  public  view  in  the  window  or  other  part  of  any  shop  or 
other  building  situate  in  any  street,  road,  thoroughfare,  highway,  or 
public  place,  any  obscene  book,  print,  picture,  drawing,  painting,  or  other 
indecent  exhibition  or  representation ;— every  person  wilfully  and  obscenely 
exposing  his  or  her  person  in  any  street,  road,  or  public  highway,  or  in  the 
view  thereof,  or  in  any  place  of  public  resort ;  (i)— every  person  playing 
or  betting  in  any  street,  road,  highway,  or  other  open  and  public  place,  (s  j 
at  or  with  any  table  or  instrument  of  gaming,  (l)  at  any  game  or  pre- 
tended game  of  chance ; — every  person  having  in  his  or  her  custody  or 
poRscsAion  (m)  any  picklock,  key,  crow,  jack,  bit,  or  other  implement,  with 

Co)  Any  house  kept,  or  purporting  to  be  kept,  for  the  reception,  lodging,  or 
entertainment  of  trayeilers  or  others,  suspected  to  conceal,  Stc.^  idle  and  disorderly 
persons,  Ac.,  may  be  searched  by  virtue  of  a  warrant  of  a  Justice ;  and  every  idle 
and  disorderly  person,  ^ftc.,  found  therein  may  be  apprehended  and  dealt  with 
accordingly.   (8.  12). 

(h)  For  Form  of  conviction  by  a  Justice  on  his  own  view,  see  Part  II.  Gh.  II., 
No.  33. 

(i)  In  E.  V.  Holmes,  (1  Dears.  G.  G.,  207),  it  was  held  on  an  indictment  charginff 
the  prisoner  with  exposing  his  person  in  a  public  omnibus  in  the  presence  and 
view  of  several  persons,  uiat  an  omnibus  was  a  sufficiently  public  place  to  sap- 
port  the  indictment.    See  also  ex  parte  Landregan,  March  19th,  1855,  Part  III. 

(k)  See  in  re  Freestone,  (25  L.  'K  M.  G.,  121).  In  this  case  it  was  decided  that  a 
railway  carriage,  not  alleged  to  be  travelling  on  a  railway  at  the  time,  was  not 
'*  an  open  and  public  place**  within  the  meaning  of  the  Act.  It  is  clear  that  the 
**  other  open  and  puhlic  place"  must  be  efusdem  generis,  as  a  **  street,**  &c.  It  has 
been  decided  that  the  river  Thames  is  a  *'  highway*'  within  the  meaning  of  the  Act. 

(L)  There  has  been  a  difference  of  opinion  as  to  whether  playing  cards 
are  instruments  of  gaming  within  the  meaning  of  the  Act.  In  J2.  v.  Roach, 
cited  20  J.  P.,  546,  Growder,  J.,  at  chambers,  decided  that  they  were  not ;  but  in 
S,  Y.  Hance,  cited  20  J.  P.,  623,  639.  Bramwell,  B.,  at  chambers,  upon  the  authority 
of  a  previous  case,  decided  by  Marten,  B.,  at  chambers,  hcdd  that  cards  were 
instruments  of  gaming ;  and  in  re  Chrant,gi\  J.  P.,  Goleridge,  J.,  at  chambers,  and 
afterwards  the  full  Court  of  Queen's  Bench  {Id^  70),  decided  the  same  way« 
(Arnold  8.  C.,  616). 

(M)  Qucere,  at  time  of  apprehension.  (K,  v.  Brown,  8  T.  B..  ?6). 

2  D 
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be,  and  duly  convicted  thereof, — and  every  person  apprehended  as  a  rogue 
and  vagabond,  and  violently  resisting  any  constable  or  other  peace  officer 
so  apprehending  him  or  her,  and  being  subsequently  convict^  of  offence 
for  which  he  shall  have  been  so  apprehended,  shall  be  deemed  an  tncorrt- 
ffible  rogue. 

P*  Impr.  until  the  next  Quarter  Sessions,  to  be  held  in  the  district 
wherein,  or  nearest  to  which,  the  said  offence  was  committed,  with  h.  1. 

(«)(B) 

S.  Id.,  8.  5.  lOne  Justice], — (4)  Any  person  singing  any  obscene 
song  or  ballad,  or  writing  or  drawing  any  indecent  or  obscene  word,  figure, 
or  representation,  or  using  any  profane,  indecent,  or  obscene  language, 
in  any  public  street,  thoroughfare,  or  place,  or  within  the  view  or  hearing 
of  any  person  passing  therein. 

P.  Fine  not  exc.  £5  ;  and,  in  de&ult  of  immediate  payment,  impr.  not 
exc.  3  cal.  m. 

N.B. — The  offender  may  he  apprehended  by  any  constable  or  other 
person^  and  conveyed  before  a  Justice, 

8,  Id,y  8,  6»  [^One  t/t^^ice].— (5)  Any  person  using  any  threatening, 
abusive,  or  insulting  words  or  behaviour  in  any  public  street,  thorough- 
fare, or  place,  with  intent  to  provoke  a  breach  of  the  peace,  or  whereby  a 
breach  of  the  peace  may  be  occasioned,  (a) 

P.  Same  as  offence  (4). 

S.  Id,y  s,  12.  [On«  .Awftcc].— (6)  Any  constable  or  other  peace  officer 
neglecting  his  duty  in  anything  required  by  this  Act,  or  any  person 
disturbing  or  hindering  any  constable,  peace  officer,  or  other  person 
in  the  eKeeution  of  this  Act,  or  aiding,  abetting,  or  assisting  in  so 
doing. 


(q)  S.  10.  When  any  Justice  shall  commit  any  such  incorrigible  rogue  to  any 

foal,  <&Cm  to  remain  till  the  next  Quarter  Sessions,  or  when  any  such  idle  or 
inorderly  person,  rogue  and  ragabond,  or  incorrigible  rogue  shall  gire  notice  of 
his  or  her  intention  to  appeal,  dkc,  and  shall  enter  into  the  required  recognizance, 
such  Justice  shall  require  the  person  by  whom  the  offender  shall  be  apprehended* 
and  the  person  whose  evidence  he  shall  think  material,  to  become  bound  bv 
recognizance  to  appear  at  the  Quarter  Sessions  to  give  evidence ;  and  if  such 
person  refuse  to  enter  into  such  recognizance,  such  Justice  shall  commit  such 
person  to  gaol,  to  remain  there  till  he  shall  enter  into  such  recognizance,  or  be 
otherwise  discharged  by  due  course  of  law.  And,  by  s.  11,  When  any  incorrigible 
rogue  shall  have  been  committed  to  any  gaol,  &o.,  there  to  remain  until  the 
Quarter  Sessions,  such  Justices  of  the  Peace,  in  Quarter  Sessions  assembled,  may 
in  a  summary  way  examine  into  the  circumstances  of  the  case,  and,  on  conviction, 
order  that  such  offender  be  further  imprisoned  therein,  and  be  kept  to  hard  labour 
for  not  exceeding  one  year  from  the  making  of  such  order. 

(b)  S.  16.  The  Justice,  &c.,  before  whom  the  conviction  shall  take  place 
is  required  to  transmit  the  said  conviction  to  the  Clerk  of  the  Peace  of  the  district, 
to  be  by  him  filed  and  kept  of  record,  and  a  copy  of  the  conviction  so  filed, 
duly  certified  by  the  said  Clerk,  is  made  evidence  in  any  Court  of  Record,  or 
before  any  Justice  or  Justices  acting  under  the  power  and  provisions  of  this  Act ; 
and  such  and  the  like  returns  of  such  convictions  shall  be  made  and  inserted  in 
the  general  returns  of  all  proceedings  and  convictions  had  before  the  Justices, 
and  oe  transmitted  to  such  ofiice  as  is  required  by  law. 

By  s.  19,  one  moiety  of  the  penalty  to  go  to  H.  Af. ;  one  moiety  to  the  "  Police 
Reward  Fund." 

(s)  In May,  1855.  The  Court  held  that  the  word  "  place,"  in  this  section, 

(s.  6).  did  not  comprehend  a  shop  or  dwelling.    See  Note  (p). 

2  D  2 
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P.  Fine  not  exc.  £5 ;  on  neglect  or  refoBal  (brthwith  to  pay  the  same, 
impr.  not  exc.  3  cal.  m.,  or  until  payment,  (t) 

WEIGHTS  AND  MEASURES. 

iSf.  16  Vic.,  No.  34,  8.  3.  [Two  Justices].-^!)  Any  Clerk  of  Petty 
Sessions  falsifying  or  otherwise  wilfully  injuring  copies  or  modeb  of 
standard  weights  and  measures  (see  s.  3)  deposited  with  him.  (y) 

P.  Fine  £50;  if  not,  together  with  all  costs  and  charges,  paid  forth- 
with, impr.  not  exc.  3  cal.  m.  unless  sooner  paid.  (S.  20).  (w)  See  a.  S3 
of  11  &  12  Vic,  c.  43. 

8.  Id.y  8.  6.  [Two  Justices']. — (2)  Any  Clerk  of  Petty  Seosioiis 
failing,  neglecting,  or  refusing  to  compare  any  such  weights  and  measimB 
as  shfdl  be  brought  before  him,  respectively,  with  such  copies  or  models 
deposited  as  aforesaid,  at  all  such  reasonable  times  as  he  shall  be  there- 
unto required,  upon  tender  of  the  sum  of  threepence  for  every  weight, 
&c.,  so  compared. 

(t)  Appeal"], — ^To  the  next  Quarter  Sessions  which  shiJl  be  held  in  the  district 
or  place  wherein  or  nearest  to  where  snch  offence  shall  hare  been  oommittedi 
giving  to  the  Justice  or  Justices  whose  act  or  determination  shall  be  appeided 
against,  notice,  in  writing,  of  such  appeal,  and  of  the  ground  thereof  witUn  seven 
days  after  such  act  or  determination,  and  before  the  next  Quarter  Sessiima,  and 
entering  within  such  seven  days  into  a  reoogrnizance  with  sufficient  saretiai 
before  a  Justice  of  the  Peace  for  the  district  or  place  in  which  such  person  shaD 
have  been  convicted,  personally  to  appear  and  prosecute  such  appeal ;  and  upon 
such  notice  heing  given,  and  such  recognizance  being  entered  into,  such  Jutdee 
is  hereby  empowered  to  discharge  such  person  out  of  custody ;  and  the  Court  <tf 
Quarter  Sessions  shall  hear  and  determine  the  matter  of  such  appeal  in  a  amnmary 
way,  and  shall  make  such  order  as  may  be  meet ;  and  in  case  of  dismissal  of  the 
appeal  through  the  non-appearance  of  the  appellant  or  otherwise,  or  the  aflSrmanee 
of  the  conviction,  shall  issue  the  necessary  process  for  the  apprehension  and 
punishment  of  the  offender,  according  to  the  conviction.  ( 8. 14). 

(v)  By  s.  3,  It  shall  be  lawful  for  the  Governor  to  cause  copies  and  models  of 
the  several  weights  and  measures  deposited  in  the  Colonial  Treaemy  (s.  S)  to 
be  carefully  made,  and,  upon  every  such  copy  or  model  being  verified  on  oa^ 
before  the  Colonial  Treasurer,  (which  oath  he  is  hereby  authoriMd  to  adndoistv). 
and  approved  of  by  the  said  Governor,  to  cause  a  mark  or  stamp  to  be  leglblf 
impressed  or  engraven  thereon,  to  show  that  the  same  has  been  so  Terified  aiw 
approved ;  and  snch  mark  or  stamp  shall  consist  of  such  letters  and  fieures  as  sis 
commonly  used  to  signify  Her  Majesty's  name  or  mark,  together  with  8.  W.  or 
8.  M.,  signifying  standard  weight  or  standard  measure,  as  the  case  may  be,  and 
the  number  of  pounds  or  other  denomination  of  such  weight  or  measoie ;  and 
such  copies  or  models,  after  having  been  so  verified,  approved,  and  marked.  sfasD 
be  deposited  with  the  respective  Clerks  of  the  several  and  respecUve  Petty  8fls> 
sions  appointed  to  be  holden  in  the  said  Colony,  and  shall  be  by  tiiem  respee- 
tively  safely  and  securely  kept  for  the  purpose  of  reference ;  and  copies  and 
models  already  deposited  under  the  former  Act  shidl,  until  called  in,  he  deemed 
legal  weights,  &c.  (S.  4.) 

(w)  By  s.  20.  The  Justices  before  whom  any  conviction  shall  take  plaee  shall  cause 
the  amount  of  the  forfeiture  which  shall  be  levied  or  paid  by  virtue  of  any  audi 
coavicUoo,  to  be  applied  towards  the  payment  of  a  Just  and  reasonable  xeoooipeBis 
and  satisfietction  of  such  person  or  persons  as  shall  bo  appointed  to  examine  woakti 
and  measures,  and  towards  the  ower  expenses  of  enforcing  this  Act ;  the  leMM 
(if  any)  to  go  to  the  use  of  Her  Majesty.  If  anv  penidty  or  forfeftme.  wilkal 
costs  and  charges,  be  not  paid  forthwith,  the  offender  shall  be  imprisoned  for  waj 
term  not  exceeding  three  cal.  mouths,  unless  such  penalties,  Ac,  be  sooner  paid. 
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P.  Fine  £10 :  to  be  recovered  as  offence  (1).  (x) 

S.  Id.j  8.  8.  [Two  Jtistices]. — (3)  Any  person  using  any  vessel  repre- 
sented as  containing  the  amount  of  any  imperial  measure,  or  of  any  mul- 
tiple thereof,  whether  any  wooden  or  wicker  measure,  glass,  jug,  or  drinking 
cup,  and  refusing  to  make  comparison  with  a  stamped  measure,— or,  upon 
such  comparison  being  made,  such  vessel  (whether  wooden  or  wi(^r 
measure,  glass,  jug,  or  drinking  cup),  being  found  deficient  in  quantity. 

P.  Fine  the  same  as  the  next  offence  (4) :  recoverable  as  offence  (1). 

8.  Id^s.d.  ^Two  Justices], — (4)  Any  person  using  any  weight  or 
measure  other  than  such  as  shall  have  been  compared  and  stamped  undet 
the  provinions  of  this  Act  (s.  3),  or  using  any  weight  or  measure  other 
than  those  authorized  by  this  Act,  or  an  aliquot  part  or  multiple  thereof, 
or  which  shall  be  found  light  or  otherwise  unjust. 

P.  Fine  not  exc.  £5,  except  in  troy  weight,  where  fine  shall  be  not 
exc.  £50  :  recoverable  as  offence  (1)  (s.  20) ;  and  seizure  and  forfeiture  of 
such  unjust  weight,  &c. ;  the  contract  also  is  void.  For  '^  hereinbefore  ' 
in  this  s.,  read  **  hereinafter.'' 

8.  Id,,  8,  14.  {^Two  Justices'], — (5)  Any  person  selling  any  article  by 
the  heaped  measure. 

P.  Fine  not  exc.  40s.  for  each  sale :  recoverable  as  offence  (I). 

8.  Id,,  8,  16.  [Two  Justices], — (6)  Any  Inspector  of  Weights  and 
Measures,  or  any  other  person  legally  authorized  to  examine  and  stamp 
any  weights  and  measures,  stamping  any  weight  or  measure  without  duly 
verifying  the  same  by  comparison  with  a  copy  of  the  standard,  or  being 
guilty  of  a  breach  of  any  duty  imposed  upon  him  by  this  Act,  or  other- 
wise misconducting  himself  in  the  execution  of  his  office. 

P.  Fine  not  exc.  £5  :  to  be  recovered  as  offence  (1). 

8»  Id,,  8,  17.  (y)     [Two  Justices],^!)  On  examination  by  a  Justice, 


(x)  8.  7.  From  time  to  time,  as  occasion  shall  require,  the  Jnstices,  in  their 
respectiye  Petty  SessionB,  shall  appomt  one  or  more  persons  in  their  respectiye 
districts  to  he  mspeotors  of  Weights  and  Measures  for  the  discharge  of  the  duties 
aerinafter  mentioncHl;  a:id  the  Gk)yemor  shall  cause  to  be  delivered  to  such 
Inspector  good  and  sufficient  stamps  for  the  stamping  or  sealing  weights  and 
measures  used  or  to  he  used  in  the  district  for  which  such  Inspectors,  respectiyely, 
shall  he  appointed, 

S.  1 6.  Eyery  Inspector  shall  enter  into  a  bond  or  recognisance  in  the  sum  of 
£200  for  the  due  and  punctual  performance  of  the  duties  of  his  office,  and  for  the 
safety  of  the  stamps  and  copies  of  the  standard  weights  and  measures  com- 
mitted to  his  charge,  and  for  their  due  restoration  and  surrender  to  the  person 
appointed  to  receiye  them  hy  tiie  Justices  by  whom  he  may  have  been  appointed, 
immediately  on  his  remoyal  or  other  cessation  of  office ;  and  every  such  Inspector 
shall  he  entitled  to  fees,  according  to  the  scale  in  the  2nd  Schedule  of  the  Act, 
for  every  such  examination,  comparison,  and  stamping  as  is  required  to  be  made 
by  him. 

(t)  Juttice  or  Tntpeetor  may  enter  Shoft  and  examine  Weightt,  J'e.}^6y  s.  17, 
A  Justice,  or  Inspector  authorized  in  writing,  may  at  all  seasonable  times  enter 
any  shop,  store,  house,  warehouse,  stall,  yard,  or  place  whauoever  wherein  goods 
ahall  he  exposed  and  kept  for  sale,  or  shall  he  weighed  for  purchase,  oonreyance, 
or  carriage,  and  there  to  examine  all  weights,  measures,  steelyaids,  or  other 
weighing  machines,  and  to  compare  and  try  the  same  with  the  copies  of  the 
ataodard  weights  and  measures  required  or  authorized  to  be  provided  under  this 
Act ;  and,  if  the  said  weights  or  measures  he  found  light  or  otherwise  imjust.  or 
Bucb  stoelyard  or  other  weighing  machine  is  incorrect  or  otherwise  unjust,  they 
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or  an  Inspector  authorized  in  writing  by  a  Justioef  of  any  gbop,  store^ 
house,  warehouse,  stall,  yard,  or  place  whatsoever  wherein  goods  are  ex- 
posed or  kept  for  sale,  or  weighed  for  purchase,  or  for  oonveyanoe  or  car- 
riage, with  the  copies  of  the  standard  weights  and  measures,  any  weights 
and  measures  being  found  light  or  otherwise  unjust,  or  any  steely  and  or 
other  weighing  machine  being  found  incorrect  or  otherwise  unjosi. 

P.  Fine  not  exc.  £5  ;  or  for  troy  weights  or  weighing  machine  used 
with  ivory  weights,  fine  not  exc.  £50  :  recoverable  as  o£f(9iioe  (1) ;  every 
such  light  weight  and  unjust  measure  is  liable  to  seizure. 

iS.  /i,  8.  18.  ITwo  Justices]. — (8)  Any  person  wilfully  obstructing, 
hindering,  resisting,  or  in  any  wise  opposing  any  of  the  personn  hereby 
authorized  and  empowered  to  view  and  examine  such  balanoes,  weights, 
and  measures  in  the  execution  of  his  ofHce ;  or  any  person  seUing  or 
retailing,  or  purchasing,  or  charging  by  weight  or  measure,  and  refuaing  to 
produce  his  balances,  weights,  or  measures,  in  order  to  be  viewed  or 
examined. 

P.  Fine  £5— £2  :  recoverable  as  offence  (1). 

S.  Id,,  f.  19.  [^Two  Justices], — (9)  Any  person  making,  forging,  or 
counterfeiting,  or  causing  or  procuring  to  be  made,  forged,  or  connterieited, 
or  knowingly  acting  or  assisting  in  the  making,  forging,  or  counterfeiting, 
any  stamp  or  mark  now  used,  or  which  may  hereafter  be  iised,  for  the 
stamping  or  marking  of  any  weights  or  measures  under  this  Act. 

P.  Fine  £50 — £10  :  recoverable  as  offence  (1). 

S.  Id,  {^Two  Justices], — (10)  Any  person  knowingly  selling,  altenng, 
disposing  of,  or  exposing  to  sale  any  weight  or  measure,  with  soch  forgi^ 
or  counterfeit  stamp  or  mark  thereon. 

P.  J210 — £2  :  recoverable  as  offence  (1). 

N.B. — All  weights  and  measures  with  such  counterfeit  stamps  te  be 
forfeited  and  broken  up, 

WITNESS, 

8.  11  (fe  12  Vic,  c,  42,  s,  16.  [On«  Jt^iicf].— (1)  In  Indictable  Cases]. 
«— Any  person  summoned  as  a  witness  by  a  Justice  for  the  proHecution, 
either  appearing  in  obedience  to  the  said  summons,  or  being  brought  before 
him  by  a  warrant,  refusing  to  be  examined  upon  oath  or  affirmation 
cernlng  the  premises  ;— or  refusing  to  take  such  oath  or  affirmation  ;- 
having  taken  such  oath  or  affirmation,  refusing  to  answer  such  questions 
concerning  the  premises  as  shall  then  be  put  to  him,  without  offering  any 
just  excuse  for  such  refusal. 


may  be  seized.  An  Inspector  authorized  in  writing  under  the  hand  of  any  Justice 
may  make  the  like  entry,  examination,  and  seizure.  (  Vide  Forms,  post.  Part  II> 
A  general  authority  is  sufficient,  and  It  Is  not  necessary  that  the  Inspector  sboold 
also  have  a  special  authority  upon  each  particular  occasion.  {Hutchingt  t.  Muwet^ 
9  M.  <&  W.,  747,  and  the  colonial  case  of  in  re  (rorZ/r^y,-— September  1857.) 

Application  of  Finet'}, — Upon  conviction,  the  convicting  Justice  may  oanae  tbd 
amount  of  the  forfeiture  which  shall  be  levied  or  paid  by  virtue  of  snoh  oonvieCUNi 
to  be  applied  towards  the  payment  of  a  just  and  reasonable  reompenae  and  latif- 
faction  of  the  persons  appointed  to  examine  weights  and  measures,  and  towardf 
other  expenses  of  carrying  this  Act  Into  execution ;  and  the  residue  ahall  go  to 
Ucr  Majesty.  (8.  20;. 
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p.  Tmpr.  not  exc.  7  days,  unless  he  shall  in  the  Tneantime  consent  to  be 
examined,  and  to  answer  concerning  the  premises,  (z) 

S.  11  rCr  12  Vicj  c,  43,  8.  7.  lOne  Justice], — {2)  In  cases  of  Sum- 
mary Conviction], — Any  person  summoned  as  a  witness  by  a  Justice  on 
behalf  of  the  prosecutor,  or  complainant,  or  defendant,  on  the  hearing  of 
any  information  or  complaint,  either  appearing  in  obedience  to  the  said 
summons,  or  being  brought  before  him  by  a  warrant,  refusing  to  be  ex- 
amined upon  oath  or  affirmation  concerning  the  premises  ;— or  refusing  to 
take  such  oath  or  affirmation  ; — or,  having  taken  such  oath  or  affirmation, 
refusing  to  anHwer  such  questious  concerning  the  premises  as  shall  then  be 
put  to  him,  without  offering  any  just  excuse  for  such  refusal. 

P.  Impr.  not  exc.  7  days,  unless  he  shall  in  the  meantime  consent  to  be 
examined,  and  to  answer  concerning  the  premises,  (a) 

(z)  Pertont  may  he  examined  without  a  8ubv<Bna'].~''Bj  8.  5  of  22  Vic,  No.  7, 
Any  person  present  at  any  trial  or  other  proceeaing  wherein  he  might  hare  been 
compellable  to  give  eyidence  and  produce  docoments  by  virtue  of  a  subpoena  or 
other  summons  or  order  duly  issued  and  served  for  that  purpose,  shall  be  compellable 
to  give  evidence  and  produce  documents  then  in  his  possession  and  power,  in  the 
same  manner,  and  in  case  of  refusal  shall  be  subject  to  the  same  penalties  and 
liabilities,  as  if  he  had  been  duly  subpoenaed  or  summoned  for  that  purpose. 

And,  by  s.  13,  Where  any  person  duly  bouud  by  recognizance,  or  served  with  a 
subpoena  to  attend  in  any  Court  as  a  witness  at  the  trial  of  any  case,  civil  or  crimi- 
nal, shall  fail  to  appear  when  called  in  open  Court,  either  at  such  trial  or  upon 
the  day  appointed  for  such  trial,  it  shall  be  lawful  for  the  Court,  upon  proof  of  such 
recognizance,  or  of  his  having  been  duly  served  with  such  subpoena,  to  call  upon 
such  person  to  show  cause  why  execution  upon  such  recognizance,  or  why  an 
attachment  for  disobedience  to  such  subpoena,  should  not  be  issued  against  him ;  or 
upon  proof  of  those  facts,  and  also  that  person's  non-appearance  was  without  just 
cause  or  reasonable  excuse,  aad  upon  oath  that  he  wilt  probably  be  able  to  give 
material  evidence,  to  issue  a  warrant  to  bring  him  before  the  Court  to  give  evidence 
at  such  trial.    (S.  13). 

(a)  fn  cases  of  Summary  Conoietion'}, — The  11  A 12  Vic,  c.  43.  s.  7,  contains 
similar  provisions  with  those  of  c.  42,  s.  16,  as  to  summoning  a  witness  on  behalf 
of  the  prosecutor,  or  complainant,  or  defendant,  or  bringing  him  up  for  disobedience 
of  summons,  (upon  proof  tliat  a  reasonable  sum  was  paid  or  tendered  to  him  for 
his  costs  and  expenses  in  that  behalf),  or  in  the  first  instance. 

By  B.  36,  several  Statutes  and  parts  of  Statutes  are  repealed,  '*  and  all  other  Act 
or  Acts,  or  parts  of  Acts,  which  are  inconsistent  with  the  provisions  of  this  Act, 
save  and  except  so  much  of  the  said  several  Acts  as  repeal  any  other  Act  or  parts 
of  Acts."  There  are  numerous  Statutes  which  impose  penalties  on  persons  for 
refusing  to  give  evidence,  some  of  them  making  it  an  offence  either  to  refuse  to 
appear  to  a  summons,  or  to  refuse  to  give  evidence  upon  appearance  ;  others 
making  the  offence  consist,  simply,  in  refusing  to  appear ;  others,  again,  (as  in 
Jervis's  Acts),  giving  the  power  to  bring  the  party  summoned,  upon  a  warrant, 
before  a  Justice,  and  limiting  the  offence  to  the  refusal  to  give  evidence.  Some 
Statutes,  again,  impose  the  penalty  of  imprisonment  for  the  offence,  without  fine, 
and  others  impose  a  pecuniary  penalty,  recoverable  by  distress,  with  the  alterna- 
tive of  imprisonment  in  default  of  distress. 

As  the  provisions  of  these  Acts  are  inconsistent  with  the  provisions  of  Jenris's 
Act,  11  &;  12  Vic,  c.  43,  on  this  subject,  it  may  be  presumed  that  the  former  are 
repealed ;  but,  if  there  is  any  doubt  upon  the  point,  it  would  place  Justices  in  this 
rather  awkward  dilemma, — if  an  earlier  Statute,  imposing  a  pecnniary  penalty, 
enforceable  by  distress  and  imprisonment,  is  not  repealed,  a  Justice  who  should 
proceed  under  Jervis's  Act  by  imprisonment  only,  would  be  liable  to  an  action  for 
false  imprisonment ;  if,  on  the  other  hand,  the  earlier  Statute  is  repealed,  and  a 
Justice  should  act  under  it  by  distress,  &c.,  he  would  be  liable  to  an  action  of 
trespass ; — ^as  in  either  case  he  would  have  exceeded  his  Jurisdiction.  See  11  ^  12 
Vic,  c.  44,  s.  2.    (Arnold,  8.  C,  p.  645). 
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N.B. — It  seems  this  penalty  matf  he  incurred  toiies  qvodes. 

WIVES  (DESERTED). 

4  Vic,j  No.  5.  Where  Wife  deserted^  application  to  be  made  to  a 
Justice']. — S.  1.  If  it  be  made  to  appear  to  the  flatiafaction  of  any  Justioe 
that  any  married  woman  hath  been  unlawfiiUy  deserted  by  her  huabandf 
or  left  by  him  without  means  of  support,  such  Justice,  on  complaint  on 
oath  by  her,  or  any  reputable  person  in  her  behalf,  may  issue  a  summons, 
directing  the  husband  to  appear  before  two  Justices  to  show  cause  why 
she  should  not  be  supported  by  him  ;  and  in  any  such  case  of  deaertionf 
the  Justice,  upon  proof  on  oath,  may  issue  a  warrant  for  the  husband's 
apprehension,  to  compel  such  appearance. 

Order  of  Maintenance  to  be  by  two  Justices']. — Id.^  s.  2.  On  the  day 
appointed  for  such  appearance,  (whether  the  party  shall  be  taken  on  such 
warrant,  or  cannot,  after  strict  inquiry  and  search,  be  found,  or  shall  appear 
on  such  summons,  or  having  been  summoned  shall  hi\  to  appear),  such 
two,  or  any  other  two  Justices,  shall  proceed  to  inquire  into  suc^  ooro- 
plaint,  and,  if  satisfied  that  the  wife  is  in  fact  without  means  of  support, 
and  her  husband  is  able  to  maintain  her,  or  contribute  to  her  maintenanoe, 
they  shall  make  an  order  in  writing,  directing  him  to  pay  weekly  or 
monthly,  at  their  discretion,  (and  to  such  person  or  in  such  manner,  for  her 
use,  as  they  think  fit),  such  moderate  sum  or  allowance  as  they  shall  think 
proper  :  Provided,  that  on  any  application  by  or  on  behalf  of  the  husband 
or  wife,  or  for  any  other  cause,  the  Justices  may  adjourn  the  inqoiiy  as 
they  shall  deem  expedient. 

Seizure  and  Sale  of  Offender's  Goods], — /rf.,  s.  3.  If  in  any  case  it  shall 
appear  to  the  Justices  that  (in  addition  to  the  last  particulars)  the  husband 
hath  deserted  his  wife,  they  may,  in  and  by  said  order,  authorize  some  person 
forthwith  to  seize  and  sell  such  husband's  goods  and  chattels,  and  to  de- 
mand and  receive  his  rents,  or  such  portion  of  them  respectively  as  they 
shall  think  fit,  and  to  appropriate  the  proceeds  towards  the  payment  of  such 
allowance.  In  such  manner  as  they  shall  from  time  to  time  durect ;  and  the 
like  order  may  be  made,  and  authority  be  given,  by  any  two  Jostioes, 
upon  complaint  made  for  that  purpose  before  them,  in  any  case  where  the 
husband  has  left  the  Colony,  &c.,  where  he  has  previously  usually  resided, 
(and  that  fact  shall  appear  on  oath  to  them),  without  the  previous  issue  of 
a  warrant  or  summons. 

Complainant's  Affidavit^  Evidence  of  Marriage]. — /J.,  s.  4.  Any  woman 
making  complaint  to  any  Justice  of  having  been  actually  deserted  by  her 
husband,  or  left  by  him  without  sufficient  means  of  support,  shall  produce 
before  such  Justices  appointed  to  inquire  into  the  complaint,  direct  evidence 
of  her  marriage  with  Uie  person  against  whom  complaint  is  made ;  or,  in 
case  of  her  inability  to  produce  such  direct  evidence  to  the  satis^Mstion  of 
the  Justices,  shall  make  affidavit  before  them,  setting  forth  the  time,  place, 
and  circumstances  of  the  said  marriage ;  and  her  affidavit  shall  be  deemed 
sufficient  to  authorize  such  Justices  to  make  an  order  for  her  maintenance 
by  her  husband,  in  the  manner  provided  by  this  Act,  and  such  order  shall 
continue  in  force  till  rescinded  by  the  same,  or  any  two  other  Justices,  on 
sufficient  proof  being  given  before  them  of  the  falsity  of  the  avermeoti 
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sworn  to  hj  the  woman :  Provided,  that  it  shall  be  in  the  discretion  of 
the  Justices,  on  any  reasonable  cause  shown  for  such  desertion  or  refusal 
of  maintenance,  to  decline  making;  any  such  order. 

In  ex  parte  Hogan  v.  Scott^  Jiily>  1855,  the  Court  interpreted  the 
words  ''  direct  evidence*^  of  marriage,  as  meaning  some  evidence  of  actual 
marriage  beyond  that  of  mere  reputation, — ^which  was  ordinarily  sufficient 
in  civil  proceedings, — but  not  requiring  the  proof  of  the  register  of  the 
marriage,  or  such  like  rigorous  testimony. 

Id,j  s.  5.  Any  woman  who  shall  falsely  depose  in  such  affidavit  as  afore- 
said, to  the  fact  of  her  marriage  with  any  man,  for  the  purposes  of  obtaining 
from  the  Justices  an  order  for  any  sum  or  allowance  to  be  made  by  such 
man  for  or  towards  her  support,  shall,  on  conviction  thereof,  suffer  such 
punishment  as  may  by  law  be  inflicted  on  persons  convicted  of  wilful  and 
corrupt  perjury. 

/(i.,  s.  6.  On  the  application  of  the  Principal  Superintendent  of  Convicts, 
or  of  the  Chief  Constable  of  the  district  in  which  any  such  woman  may 
reside,  the  like  proceedings  may  be  had  in  the  case  of  a  convict  married 
woman  as  in  other  cases. 

Ss.  7,  8,  &  9  will  be  found  ante^  pp.  39,  40,  &  41.  The  fine  authorized 
by  s.  9  is  to  be  recovered  either  by  distress,  (s.  19  of  11  &  12  Vic,  c. 
43),  or  according  to  5  W.  IV.,  No.  22.  See  ''Justices,''  No.  2,  p.  243, 
and  ante^  p.  40. 

In  ex  parte  Ryan^  July,  1854,  a  warrant  of  commitment  for  disobedience 
to  an  order  of  maintenance  under  this  Act  was  held  to  be  bad,  because  it 
omitted  to  state  that  the  complaint  had  been  on  oath  ;  for  the  Court  can 
assume  nothing  as  to  acts  giving  jurisdiction.    See  p.  257. 

As  to  the  procedure  to  be  followed  see  s.  10,  ante^  p.  41. 

Quarter  Sessions  mag  modify  Orders'], — S.  11.  It  shall  be  lawful  for 
any  Court  of  Quarter  Sessions  holden  for  the  district  within  which  any 
order  under  this  Act  shall  have  been  made,  (whether  an  appeal  against 
the  same  shall  have  been  entered  or  not),  to  quash,  confirm,  or  vary  anv 
such  order,  either  in  the  whole  or  in  part,  at  their  discretion,  or  to  substi- 
tute a  new  order  in  lieu  thereof,  and  for  that  purpose  every  order  made  by 
any  two  Justices  under  this  Act  shall  be  transmitted  by  them,  under 
their  hands  and  seals,  to  the  Clerk  of  the  Peace  of  the  district,  within 
twenty  days  next  after  the  making  of  such  order. 

This  power  may  be  exercised  by  two  Justices,  (22  Vic,  No.  5,  s.  12, 
ante^  p.  42). 

As  to  the  appropriation  of  penalties^  see  anUj  p.  41. 

22  Vic,  No.  6.  Warrant  of  Apprehension], —  S.  1.  Any  Justice,  on 
being  satisfied  by  oath  that  any  husband  has,  in  violation  of  the  Act  4  Vic, 
No.  5,  deserted  his  wife,  (see  tn/ro,  ss.  6  &  7,  as  to  evidence  of  desertion), 
or  that  any  child  has  been  so  deserted  by  its  father  or  mother,  or  that 
any  husband  or  father  or  mother  is  about  to  remove  from  the  Colonv, 
or  to  remote  parts  within  the  same,  to  defeat  the  provisions  of  the  said 
Act,  or  any  order  made  in  pursuance  thereof^  or  of  this  Act,  may  issue  a 
warrant  for  the  apprehension  of  such  husband  or  father  or  mother,  to  be 
dealt  with  as  hereinafter,  or  as  in  the  said  Act,  is  mentioned. 

On  service  of  Summons^  Warrant  may  issue,  or  proceed  ex  jwrtej.— W., 
6.  2.  Every  summons  issued  under  the  said  Act  may  be  served  on  any 
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such  luA^liid  9t  hAtar  or  mother,  either  petsmiAllf  ar{Mhmm 
be.  found)  at  his  or  her  last  or  most  imal  known  plaoa  of  residence,  and 
the  party  serving  such  summons  may  make  affidavit  of  the  service  thereof, 
stating  therein  the  mode  and  time  and  place  of  such  service,  (and,  if  not 
personally,  that  the  defendant  cannot  be  found),  before  any  Justice,  and 
such  affidavit  may  be  received  by  the  Justices  investigating  the  case  as 
a  sufficient  proof  of  due  service  of  the  summons,  if  they  shall  think 
fit,  and  such  Justices  may  thereupon  proceed  in  the  case  ex  partCy  or  may 
issue  a  warrant  to  apprehend  the  defendant  so  summoned. 

Recogntiance  to  be  entered  into], — /<i.,  s.  3.  When  an  order  is  made 
for  the  maintenance  of  any  wife  or  child,  the  Justices,  if  they  think  fit, 
immediately  on  pronouncing  their  decision,  may  require  the  d^ndant  to 
enter  into  a  recognizance  with  sureties  for  the  due  performance  of  such 
order,  and,  in  default  of  so  doing,  may  commit  such  defendant  to  gaol  till 
such  recognizance  shall  have  been  entered  into  or  the  said  order  complied 
with :  Provided  that  no  such  recognizance  or  committal  shall  extend  over 
a  longer  period  than  twelve  months. 

Judge^s  Order], — Id.,  s.  4.  (b)  A  wife  deserted  by  her  husband  may  at 
any  time  after  such  desertion  apply  ex  parte  to  the  Supreme  Court,  or  to 
any  Judge  thereof,  for  an  order  to  protect  any  personal  property  which  she 
may  acquire  after  such  desertion,  against  her  husband  or  his  creditoni,  or 
any  person  claiming  under  him ;  and  such  order  shall  in  cases  be  made, 
on  such  Court  or  Judge  being  satisfied  by  affidavit  of  the  fEu^t  of  such 
desertion,  and  that  the  same  was  without  reasonable  cau5ie,  and  shall 
contain  a  statement  of  the  day  of  such  desertion,  and  »hall  have  the 
effect  of  protecting  all  personal  property  acquired  by  such  wife  at  anv 
time  after  such  desertion  from  her  husband  and  his  creditors,  and  all 
persons  claiming  under  him,  and  while   such  order  shall  continue  in 
force,  such  wife  shall,  with  respect  to  such  per<^onal  property  as  afore- 
said, and  to  all  contracts  in  reference  thereto,  and  to  all  other  contracts 
entered  into  by  her  after  the  making  of  such  order,  and  not  relating  to 
real  estate,  be  regarded  in  all  respects  as  9k  feme  sole  ;  and  if  the  husband, 
or  any  of  his  creditors,  or  any  person  claiming  under  him,  shall,  without 
the  permission  of  the  wife,  seize,  take,  or  hold  possession  of  any  propertv 
protected  as  aforesaid,  such  wife  is  hereby  empowered  to  sue  such  husband, 
creditor,  or  other  person,  for  the  restoration  of  the  specific  property  seized, 
taken,  or  held  as  aforesaid,  and  to  recover  in  such  suit  in  the  event  of  such 
property  not  being  restored,  a  sum  equal  to  double  the  value  of  the  same, 
with   double  costs  of  suit :    Provided  that   the  husband  or   any  of  his 
creditors,  or  any  person  claiming  under  him,  at  any  time  after  the  making 
of  any  such  order  as  aforesaid,  may  apply,  on  notice  to  the  wife,  to  the 
Supreme  Court,  or  any  Judge  thereof,  that  such  order  may  be  rescinded, 
and  the  same  shall  be  rescinded  in  all  cases  where  it  shall  be  proved  to  the 
satisfaction  of  such  Court  or  Judge  by  affidavit  or  by  vtv^  voce  examina- 
tion, or  both,  that  such  wife  was  not  deserted  without  reasonable  cause,  or 
that  since  the  making  of  the  order  she  and  her  husband  have  cohabited  or 
resided  together ;  and  on  such  order  being  so  rescinded,  the  husband  shall 


(b)  Although  these  sections  do  not  directly  concern  Jastices,  it  may  be  desinblfl 
that  they  should  explain  tu  complainauts  the  existence  of  these  proYisioos. 
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have  and  enjoy,  with  respect  to  all  personal  property  protected  by  such 
order,  the  same  rights  as  he  would  have  had  if  such  order  had  not  been 
made,  and  shall  be  entitled  to  sue  on  any  contracts  which  his  wife  may 
have  made  while  such  order  was  in  force,  and  be  liable  to  be  sued  on  all 
such  contracts  in  the  same  manner  as  though  they  had  been  made  by  his 
wife  before  his  marriage  with  her. 

/(i.,  8.  5.  Nothing  in  this  Act  shall  take  away  or  diminish  the  Common 
Law  liability  of  a  husband  in  respect  to  contracts  made  by  a  wife  deserted 
by  her  husband  without  reasonable  cause. 

Desertion^  Evidence  of], — Id,,  s.  6.  For  the  purpose  of  this  Act,  a  wife 
compelled  to  leave  her  husband's  residence  under  reasonable  apprehension 
of  danger  to  her  person,  or  under  other  circumstances  which  may  reason- 
ably justify  her  withdrawal  from  such  residence,  shall  be  deemed  and  taken 
to  have  been  deserted  without  reasonable  cause.     And  by 

Id,,  s.  7.  Where  any  husband  shall  have  quitted  his  wife,  or  any  parent 
his  or  her  children  or  child,  for  a  period  exceeding  sixty  days,  during  seven 
at  the  least  of  which  such  wife  or  children  or  child  shall  have  been  left 
by  him  or  her  without  means  of  support,  such  husband  or  parent  shall 
primd  facie  be  deemed  to  have  imlawfully  deserted  such  wife  or  children 
or  child  :  Provided  that  nothing  in  this  section  shall  prevent  the  Justices 
from  ^judging  the  fact  of  desertion  on  other  evidence,  or  on  proof  of  aban- 
donment for  a  less  period  than  sixty  days,  if  they  shall  think  fit. 

Witness], — Id,,  s.  8.  In  all  proceedings  under  this  or  the  recited  Act, 
excepting  always  the  now  following  section  of  this  Act,  the  wife  and  the 
husband  shall  be  competent  and  compellable  to  give  evidence  on  her  or 
his  own  behalf,  and  for  or  against  the  other  :  Provided  that  no  ad- 
mission or  statement  then  made  by  either  bhall  be  used  upon  any  other 
occasion. 

Id,j  8,  9.  If  any  parent  shall,  after  the  passing  of  this  Act,  wilfully  and 
without  lawful  or  reasonable  cause  or  excuse,  desert  any  of  his  children 
under  the  age  of  sixteen,  and  leave  such  child  without  means  of  support, 
such  parent,  being  able  to  maintain  such  child,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall,  on  conviction,  be  imprisonel  for  any  period  not 
exceeding  twelve  cal.  months.     See  ante,  p.  64. 

Id,y  s.  10.  Whenever  any  order  is  made  for  the  maintenance  of  a  wife 
under  the  2nd  section  of  the  said  recited  Act,  the  Justices  making  such 
order,  instead  of  or  in  addition  to  any  relief  or  remedy  provided  by  the  said 
recited  Act,  may  authorize  and  direct  some  person  to  demand  and  receive 
any  annuity  or  other  income  payable  to  the  husband,  or  any  money 
received  or  receivable,  or  held  by  any  person  in  trust,  to  be  paid  periodi- 
cally, or  by  instalments,  or  otherwise,  to  or  for  such  husband,  or  such 
portion  of  such  annuity  or  income,  or  other  money,  as  the  said  Justices 
Hhall  think  fit,  and  to  appropriate  the  proceeds  towards  the  payment  of  such 
allowance,  in  such  manner  as  they  shall  from  time  to  time  direct;  and 
every  payment  made  in  pursuance  of  any  such  order  shall  be  as  valid  as 
if  made  to  the  husband,  or  by  his  authority  or  direction,  and  shall  protect 
and  indemnify  any  person  acting  in  pursuance  of  such  order. 

Id,,  s.  11,  Providing  for  the  education  of  children  for  whose  maintenance 
an  order  has  been  made,  and  s.  12,  giving  power  to  two  Justices  to  vary 
orders,  are  given  at  length  ante,  p.  41—42. 
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M.  at  Com.  Law,  Bail  comp, — Publiolj  expcNiiog  to  sale  and  selling 
a  wife. 

P.  Fine  or  impr.,  or  both. 

WITCHCRAFT. 
Pretending  to  witchcraft.     See  9  6.  II.,  c  5,  s.  4. 

WOMAN. 

M,  16  Ftc,  8.  8.  Bail  disc. — Any  person,  by  fidse  pretences,  fabe 
representations,  or  other  fraudulent  means,  procuring  any  woman  or  child 
under  21  years  of  age  to  have  illicit  carnal  connexion  with  any  man.  (c) 

P.  Impr.  not  exc.  2  yrs.,  with  h.  1. 

WOOD  (DEAD). 
See  "  Larceny.'' 

WOUNDING. 

See  "  Attempts." 

WRECK. 
See  "  Larceny." 


(o)  A  conspiracy  to  obtain  this  object  is  a  misdemeanor  at  CommoQ  L%w.  {Reg. 
T.  Meart  and  Chalk,  20  L.  J.  AI.  C,  59 ;  R.  v.  Delaval,  3  Burr,  1434  ;  %  Basaell  on 
Crimes,  6St»). 
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PART  II. 

JUSTICES -No.  1. 

CHAPTER  I. 
INDICTABLE  OFFENCES. 


GENERAL  FOBMS  OR  OUTLINES. 
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,^  All  the  Forms  in  this  chapter,  except  where  otherwise  stated,  are  from  the 
Schedule  to  Jenris*s  Act,  11  A  12  Vic,  c.  42,  as  adapted  by  the  Court  of  Quarter 
Sessions  in  Sydney,  in  1851 ;  and  the  letter,  Ac^  after  the  description  of  the  Form 
is  the  same  as  prefixed  thereto  in  such  Schedule. 

1.  InformcUion  and  Complaint  for  an  Indictable  Offence,  (A.) 

'\     The  information  and  complaint  of  C.  D.,  of ,  in  the 

V  Colony  of  New  South  Wales,  [yeoiwan],  taken  this day  <rf 

To  wit. ) ,  in  the  year  of  our  Lord  186 — ,  before  the  undersigned, 

one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
[Colony]y  who  saith*  that  (a)  [^.,  stating  the  offence']. 

Sworn  before  me  [or  us]  the  day  and  year  first  above  mentioned,  at 
,  in  the  said  Colony.  J.  S. 

2.  InformcUion  against  an  Accessory  after  the  fad  to  a  Felofng  with  the 

Principal,    (Not  in  Jervis's  Act). 

[Proceed  as  in  No.  1,  supra,  and,  after  describing  the  offence  of  the 
principal,  state  thus"] :  and  that  E.  F.,  of,  &c.,  well  knowing  the  said 
A.  B.  to  have  committed  the  felony  aforesaid,  did  afterwards,  to  wit,  on 
the day  of instant,  at aforesaid,  feloniously  receive,  har- 
bor, and  maintain  the  said  A.  B. 


(a)  If  the  offender  is  merely  suspected  to  have  committed  the  ofilence,  and  the 
informant  did  not  see  him  commit  it,  insert  here :  **  he  hath  just  cause  to  belieTe 
and  suspect,  and  doth  believe  and  suspect,  that " — then  insert  the  name  of  the 
off(;nder,  address,  Ac.,  if  known,  or  if  unknown,  his  description  as  below,  and  after- 
wards set  out  the  offence  in  the  manner  described  in  either  of  the  statements 
applicable  in  Chapter  III.  of  this  portion  of  the  work. 

Description. — ^Height Color  of  hair Color  of  eyes 

Apparent  age Complexion Distinctive  marks Dress 
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3.  The  Uke,  without  the  Principal,  or  where  PHndpal  unknoum,     (Not  in 

Jervis'fl  Act). 

[Proceed  as  in  No.  1 ,  supra^  to  the  asterisk*^  then  tkus] :  that  one 
A.  B.y  of  &c.,  [or  some  perHon  or  persons  whose  name  or  names  is  or  are 

unknown],  on  the day  of ,  at  — ,  in  the  Colony  aforesaid,  &c., 

did  feloniously  [describe  the  offence  of  the  principal] :  and  that  E.  F.,  of  &c^ 
well  knowing  the  said  A.  B.  [or  person  unknown]  to  have  committed  the 

felony  aforesaid,  did  afterwards,  to  wit,  on  the day  of j  at , 

in  the  Colony  aforesaid,  feloniously  receive,  harbor,  and  maintain  the  said 
A.  B.  [or  person  unknown]. 

4.  Information  to  grant  Search  Warrant  for  Stolen  Chods.     (Not  in 

Jervis's  Act). 

[Proceed  as  in  No.  1,  supra,  to  the  asterisk*,  then  thus]  :  that  the  follow- 
ing goods  of  [him]  the  said  C.  D.,  to  wit,  [describe  themi,  were  on  the  — 

day  of instant  [or  have  lately  been]  feloniously  stolen,  taken,  and 

carried  away  from  and  out  of  the  dwelling-house  [or  as  the  case  mcty  &e] 

of  the  said  C.  D.,  situate  at ,  in  the  [Colony]  aforesaid :    And  that 

he  this  informant  hath  probable  cause  to  suspect,  and  doth  suspect,  that 
the  said  goods,  or  part  thereof,  are  concealed  in  the  dwelling-hoose  or 
premises  [or  as  the  ca^e  inay  be]  in  the  occupation  of  A.  B.,  sHnate  at 
,  in  the  said  [Colony], 

5.  Dying  Declaration  before  a  Justice  in  cases  of  personal  Injuries  to  the 
Declarant,   (Not  in  Jervis's  Act).    See  "  Evidence,"  Part  I.,  p.  104. 

No  particular  form  of  this  declaration  is  necessary  ;  but  it  may  be  as 
well  to  state  in  this  place  that  its  principal  ingredients,  in  order  to  lU 
admissibility  in  evidence  against  a  prisoner,  are  : — 

1.  The  cause  of  the  death  of  tite  deekf  ant  must  be  tlie  wibject  of  inquiry. 
3.  The  circumstances  of  the  death,  the  subject  of  the  declaration. 
3.  It  must  appear  to  have  been  made  at  a  time  when  the  declarant 
(deceased)  was  perfexstly  aware  of  his  danger,  and  entertained  no  hope 
of  recovery. 
If  the  accused  can  be  brought  into  the  presence  of  the  person  injured, 
the  examination  should  be  taken  in  the  usual  form  ;  but,  if  otherwii«e,  the 
declaration,  not  on  oath,  Hhould  be  taken  by  a  Justice  in  somewhat  like 
the  following  form,  viz. : — 

**  I,  C.  D.,  of ,  in  the  [Colony]  of ,  do  hereby  solemnly  and 

sincerely  declare  that  [here  set  out  the  statement  in  the  very  words  used], 

"  Taken  before  me,  at ,  in  the  [Colony]  of ,  this  • day  of 

,  18 — .     J.  S.,  one  of  Her  Majesty's  Justices  of  the  Peace  in 

and  for  the  Colony  of  New  South  Wales." 

6.  Warrant  to  apprehend  a  Person  charged  with  an  Indictable  Offence,  (B.) 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  aid 

to  all  other  Peace  Officers  in  the  said  [Colony]. 

Whereas  A.  B.,  of ,  in  the  said  Colony,  [laborer],  hath  this  day 

been  charged  upon  oath  before  the  undersigned,  one  [or  two]  of  fl«r 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  [C^o/bny],  fi>r  that  ht 
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[or  she]  on  the day  of ,  at ,  in  the  said  Colony,  did  [^., 

stating  shortly  the  ojlsnce]  :  These  are  therefore  to  command  yon,  in  Her 
Majesty's  name,  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring  him 
{or  her]  before  me  [or  us  1,  or  some  other  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  [Colony],  to  answer  unto  the  said  charge,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  [or  our]  hand  and  seal,  this day  of ^  in  the 

year  of  our  Lord  186 — ^  at ,  in  the  Colony  aforesaid. 

J.  S.        (l.8.) 

7.  Summons  to  a  Person  charged  with  an  Indictable  Offence,  (C.) 

To  A.  B.,  of ,  in  the  Colony  of  New  South  Wales,  [laborer\ 

Whereas  you  have  this  day  been  charged  before  the  undersigned,  one 
[or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [  Golony'] 

of ,  for  that  you  on  the day  of ,  at ,  in  the  said  Colony, 

^c,  stating  shortly  the  offence] :   These  are  therefore  to  command  you,  in 

er  Majesty's  name,  to  be  and  appear  before  me  [or  us]  on  the day 

of ,  at o'clock  in  the  forenoon,  at ,  or  before  such  other 

Justice  or  Justices  of  the  Peace  for  the  same  [Colony]  as  may  then  be 
there,  to  answer  to  the  said  charge,  and  to  be  further  dealt  with  according 
to  law.     Herein  fail  not. 

Given  under  my  [or  our]  hand  and  seal,  this day  of  — ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  Colony  aforesaid. 

J.  S.         (l.8.) 

8.  Deposition  of  the  Constable  of  the  Service  of  the  Summons,     (Not  in 

Jervis's  Act). 

[This  Form  will  be  found  in  Part  I.,  "  Justices,  No.  1,"  p.  177]. 

8  A.  Joint  Deposition  of  the  Clerk  of  the  Bench  and  the  Constable  (where 
the  latter  cannot  read),  of  the  Service  of  the  Summons,  (Not  in 
Jervis's  Act). 

[This  Form  will  be  found  in  Part  I.,  "Justices,  No.  1,"  p.  178]. 

9.  Warrant  where  the  Summons  is  disobeyed.  (D.) 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

to  all  other  Peace  Officers  in  the  said  [Colony"], 

Whereas  on  the day  of [last  past],  A.  B.,  of ,  in  the 

said  Colony,  [laborer],  was  charged  bemre  the  undersigned,  one  [or  two] 
of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [Colony]  of  ■■'  , 
for  that  [dhc.j  as  in  the  summons^  :  And  whereas  1  [or  we]  then  issued 
my  [or  our]  summons  to  the  said  A.  B.,  commanding  him  [or  her]  in  Her 
Majesty's  name  to  be  and  appear  before  me  [or  us]  on  the         ■  day  of 

,  18 — ,  at o'clock  in  the  forenoon,  at ,  in  the  said  Colony,  or 

before  such  other  Justice  or  Justices  of  the  Peace  for  the  same  [Colony]  as 
might  then  be  there,  to  answer  to  the  said  charge,  and  to  be  further  dealt 
with  according  to  law :  And  whereas  the  said  A.  B.  hath  neglected  to  be 
or  appear  at  the  time  and  place  apponited  in  and  by  the  said  summons, 
although  it  hath  now  been  proved  to  me  [or  us]  upon  oath  that  the  said 
summons  was  duly  served  upon  the  said  A.  B. :  These  are  theiefore  to 
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oommand  you,  in  Her  Majesty's  name,  forthwith  to  apprehend  the  said  A. 
B.,  and  to  bring  him  [or  her]  before  me,  or  some  other  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  [Colony'],  to  answer  to  the  said 
charge,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  [or  our]  hand  and  seal,  this day  of  — ,  in  the 

year  of  our  Lord  186 — ,  at j  in  the  Colony  afinresaid. 

J.  8.  (l«.8.) 

10.  Search  Warrant  for  Stolen  Goods.     (Not  in  Jervis's  Act). 

To  the  Constable  of ,  in  the  Colony  of  New  South  Wales. 

[Proceed by  reciting  the  information  No.  4,  ante,  p.  430,  to  the  end;  Aen 
thus]  :  These  are  therefore  to  command  you,  in  Her  Majesty'a  name, 
forthwith,  with  proper  assistance,  to  enter  the  said  dwelling -boose  and 
premises  [or  as  the  case  may  be]  of  the  said  A.  B.,  in  the  day  time,  and 
there  diligently  search  for  the  said  goods ;  and  if  the  same,  or  any  part 
thereof^  shall  be<  found  upon  search,  that  you  bring  the  goods  so  found,  and 
also  the  body  of  the  said  A.  B.,  before  me,  or  some  other  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  Colony,  to  be  disposed  of  and  dodt 
with  according  to  law. 

Given  [^.,  as  Form  No.  9,  supra,  (D.)] 

]  1.  Warrant  to  apprehend  a  person  charged  with  an  Indictable  Offaiet 

committed  on  the  High  Seas  or  abroad.  (£.) 

For  offences  committed  on  the  High  Seas  the  warrant  may  be  the  same 
as  in  ordinary  cases,  but  describing  the  offence  to  have  been  committed 
"  on  the  High  Seas,  out  of  the  body  of  any  county  of  this  realm,  (sic), 
and  within  the  jurisdiction  of  the  Admiralty  of  England." 

For  offences  committed  abroad  for  which  the  parties  may  be  indicted  in 
this  country,  the  warrant  also  may  be  the  same  as  in  ordinary  cases,  but 
describing  the  offence  to  have  been  committed  "  on  Land  out  of  the  Colony, 
to  wit,  at  — — ,  in  the  Indian  or  Pacific  Ocean,"  as  the  case  may  be. 

12.  Certificate  of  Indictment  being  found.  (F.) 

I  hereby  certify.  That  at  a  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery,  Circuit  Court,  [or  a  Court  of  General  Quarter  Sessions  of 
the  Peace],  bolden  in  and  for  the  Colony  of  New  South  Wales,  at  ^— , 
in  the  said  Colony,  on  the day  of ,  an  information  was  pre- 
sented  against   A.    B.,  therein  described   as  A.   B.,  late  of ,  in 

the  said  Colony,  [laborer],  for  that  he  [cfec,  stating  shortly  the  offence], 
and  that  the  said  A.  B.  hath  not  appeared  or  pleaded  to  the  said  in^ 

uiation.     Dated  this day  of  — ,  A.  D.  186 — .  J.  D., 

Clerk  of  Arraigns  at  the  Circuit  Court  holden  at ^  in 

the  said  Colony,  [or 
Clerk  of  the  Peace  at  the  General  Quarter  Sessions  of  the 
Peace,  holden  at ,  in  and  for  the  said  Colony .j 

13.  Warrant  to  apprehend  a  Person  Indicted,  (fr.) 

To  the  Chief  Conrttable  of ,  in  the  Colony  of  New  South  Wales, 

and  to  all  other  Peace  Officers  in  the  said  [Colony.] 
Whereas  it  hath  been  duly  certified  by  J.  D.,  Clerk  of  Arirai^s  at  the 
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Circnit  Coart,  [or  Clerk  of  the  Peace  at  the  (jeneral  Quarter  SesHions  of 
the  Peace],  holden  at  —  ,  in  and  for  the  said  Colony,  that,  [dfCj 
atating  the  certificate]  :  These  are  therefore  to  command  you  in  Her 
Majesty's  name  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring  him 
[or  her]  before  me  [or  us],  or  some  other  Justice  or  Justices  of  the  Peace 
in  and  for  the  said  [Colony^  to  be  dealt  with  according  to  law. 

Given  under  my  [or  our]  hand  and  seal,  this  -^—  day  of      ,  in  the  year 

of  our  Lord  186  — ,  at  — • ,  in  the  Colony  aforesaid.       J.  S.     (l.  s.) 

14.  Deposition  that  the  Person  apprehended  is  the  same  who  is  Indicted. 

(Not  in  Jervis's  Act), 

N,  8.  ^  The  deposition  of  J.  N.,  of  — •,  in  the  Colony  of  New  South 
Wales  V  Wales,  constable,  taken  upon  oath  before  me,  the  undersigned, 
to  vrit.  )  one  of  Qer  Majesty's  Justices  of  the  Peace  in  and  for  the  said 

Colony,  at  — — ,  in  the  same  Colony,  this  ——day  of ,  A.  D.  186  — , 

Who  saith,  I  well  know  A.  B.,  of  &c.,  describi^  in  the  certificate  of 

T.  D.,  Clerk  of  Arraigns  in  the Circuit,  [or  Clerk  of  the  Peace  at  the 

General  Quarter  Sessions  of  the  Peace  in  and  tor        ■,  in  the  said  Colony^ 
now  produced  by  me ;  that  £  never  heard  mention  of  any  other  person  of 

the  same  name  as  the  said  A.  B.  living  at  or  near aforesaid  ;*  that 

A.  B.  apprehended  by  [me],  and  now  here  present,  is  the  same  person  who 
is  charged  in  the  indictment  referred  to  in  the  said  certificate.         J.  N. 
Taken  and  sworn  before  me,  the  day  and  year  and  at  the  place  above 
mentioned.  J.  S. 

15.  Warrant  of  Commitment  of  a  Person  Indicted.  (H.) 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wale«,  and 

to  the  Keeper  of  the  [Qaol]  at ,  in  the  said  Colony. 

Whereas  by  my  [or  our]  warrant  under  my  [or  our]  hand  and  seal, 

dated  the day  of ,  after  reciting  that  it  had  been  certified  by  J. 

I),  [c^c,  as  in  the  certificate']^  I  for  we]  commanded  the  Chief  Constable  of 

,  in  the  said  Colony,  and  all  other  Peace  Officers  of  the  said  Colony, 

in  Her  Majesty's  name  forthwith  to  apprehend  the  said  A.  B.,  and  to 
bring  him  [or  her]  before  me  [or  us]  the  undersigned,  one  [or  two]  of 
Iler  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [Cb^ny],  or  before 
some  other  Justice  or  Justices  of  the  Peace  in  and  for  the  said  [Colony]^ 
to  be  dealt  with  according  to  law :  And  whereas  the  said  A.  B.  hath  been 
apprehended  under  and  by  virtue  of  the  said  warrant,  and  being  now 
brought  before  me  [or  ua ],  it  is  hereupon  duly  proved  to  me  [or  us]  upon 
oath  that  the  said  A.  B.  is  the  same  person  who  is  named  and  charged  in 
and  by  the  said  information :  These  are  therefore  to  command  you  the 
said  constable  in  Her  Majesty's  name  forthwith  to  take  and  safely  convey 

the  said  A.  B.  to  the  said  [Uaot]  at ,  in  the  said  Colony,  and  there 

to  deliver  him  [or  her]  to  the  Keeper  thereof,  together  with  this  precept ; 
and  I  [or  we]  nereby  command  you  the  said  Keeper  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  [Oaof]y  and  him  [or  her]  there  safely 
keep  until  he  [or  she]  shall  be  thence  debvered  by  due  course  of  law. 

Given  under  my  [or  our]  hand  and  seal,  this day  of  ^-— ,  in  the 

year  of  our  Lord  186  —  ,  at    ■        ,  in  the  Colony  aforesaid. 

J.  S.     (l  s.)   • 
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16.  Deposition  that  the  Person  Indicted  is  the  same  who  is  in  custody  for 

some  other  Offerice,     (Not  in  Jervis's  Act). 

\Proceed  as  in  the  Form  No.  \^  to  the  asterisk* ,  then  thus"] :  that  A.  B., 

now  confined  in  the  [^Gaol]  at  ,  in  the  Raid  Colony,  is  the  same  person 

who  is  indicted  and  referred  to  in  the  said  certificate. 

17.  Warrant  to  detain  a  Person  Indicted  who  is  already  in  euBiocfy  for 

another  Offence.  (I.) 
To  the  Keeper  of  the  [^Oaol]  at ,  in  the  Colony  of  New  South  Wales. 

Whereas  it  hath  been  duly  certified  by  J.  Z).,  Clerk  of  Arraigns  (xt 

the  Circuit  Court  [or  Clerk  of  the  Peace  for  the  Sessions']  holden  at ,  in 

and  for  the  said  Colony,  that  [dhc,  stating  the  certificate']  :  And  whereas 
I  am  [or  we  are]  informed  that  the  said  A.  B.  is  in  your  custody  in  the 

said  \(jku>r\  at ,  in  the  Colony  aforesaid,  charged  with  Home  offence  or 

other  matter ;  and  it  being  now  duly  proved  upon  oath  before  me  \or  ua] 
that  the  said  A.  B.  so  indicted  as  aforesaid,  and  the  said  A.  B.  in  your 
custody  as  aforesaid,  are  one  and  the  same  person :  These  are  therefore  to 
command  you  in  Her  Majesty's  name  to  detain  the  said  A.  B.  in  your 
custody  in  the  [Gaol]  aforesaid,  until  by  Her  Majesty's  Writ  of  Habeas 
Corpus  he  [or  she!  shall  be  removed  therefrom  for  the  purpose  of  being 
tried  upon  the  said  information,  or  until  he  [or  she]  shall  otherwise  be 
removed  or  discharged  out  of  your  custody  by  due  course  of  law. 

Given  under  my  [or  our]  hand  and  seal,  this day  of  — -,  in  the 

year  of  our  Lord  186  — ,  at ,  in  the  Colony  aforesaid. 

J.  S.      (l.  s.) 

18.  Indorsement  in  hacking  a  Warrant,  (K.) 

Whereas  proof  upon  oath  hath  this  day  been  made  hefore  mc 
one  of  her  Majesty's  Justices  of  the  Peace  for  the  said  \Coltmy\ 

To  wit.  )  of ,  that  the  name  of  J.  S.  to  the  within  warrant  subecribeii 

is  of  the  handwriting  of  the  Justice  of  the  Peace  within  mentioned  :  I  do 
hereby  authorize  W.  T.,  who  bringeth  to  me  this  warrant,  and  all  other 
persons  to  whom  this  warrant  was  originally  directed,  or  by  whom  it  may 
lawfully  be  executed,  and  also  all  constables  and  other  peace  officers  of  tbis 
said  [Colony\  to  execute  the  same  within  the  last  mentioned  [Col(my\ 
and  to  bring  the  said  A.  B.,  if  apprehended  within  the  same  [County], 
before  me,  or  before  some  other  Justice  or  Justices  of  the  Peace  of  tl^ 
same  {Colony\  to  be  dealt  with  according  to  law. 

Given  under  my  hand,  this day  of ,  186^.  J.  L. 

19.  Deposition  that  a  Person  is  a  Material  Witness,     f  Not  in  Jernf»*« 

Act). 

[This  will  be  the  same  as  Form  No.  16,  post^  Chap.  IT.,  except  that  the 
witness  must  be  stated  to  be  likely  to  give  material  evidence /or  the  pro- 
secution only].  It  is  proper  in  all  cases  to  issue  a  summons  to  witnebses 
for  the  accused^  if  required. 

20.  Summons  of  a  Witness,  (L.  1). 

To  E.  F.,  of ,  in  the  Colony  of  New  South  Walea,  llaborery 

Whereas  information  hath  been  laid  before  the  undersigned,  one  [or  two] 
of  her  Maji«ty's  Justices  of  the  I^eace  in  and  for  the  sAid  [Colony]  of ♦ 
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that  A.  B.  [^i^c.y  as  in  the  summons  or  warremi  (zgainst  the  {tceus^cQ,  and 
it  hath  been  made  to  appear  to  me  [or  m]  upon  [otUh]  that  you  are  likely 
to  giv^e  material  evidence  for  the  [prosecution'] :    These  are  therefore  to 

require  you  to  be  and  to  appear  be&e  me  [^or  us]  on  the day  of  — 

now^  instant  [or  now  next],  at  o'clock  in  the  forenoon,  at        ■,  in  the 

said  [Colony],  or  before  such  other  Justice  or  Justices  of  the  Peace  for 
the  said  [  Colony']  as  may  then  be  there,  to  testify  what  you  shall  know 
concerning  the  said  charge  so  made  against  the  said  A»  B.  as  aforesaid. 
Herein  fail  not. 
Given  under  my  [or  our]  hand  and  seal,  this  — —  day  of  ■  ,  in  the 
year  of  our  Lord  186 — ,  at         ■,  in  the  Colony  aforesaid. 

J.  S.     (l.s.) 

21.  Deposition  of  Constable  of  the  Service  of  the  last  Summons.     (Not  in 

Jervis's  Act). 

[This  will  be  the  same  as  Form  No.  8,  ante,  p.  431,  no  tender  of 
expenses  being  necessary  in  indictable  offences]. 

22.  Warrant  where  a  Witness  has  not  obeyed  a  Summons.  (L.  2). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

to  all  other  Peace  Officers  in  the  said  [Colony]. 

Whereas  information  having  been  laid  before  the  undersigned,  one  £pr 
two]  of  Her  Majesty *s  Justices  of  the  Peace  in  and  for  the  said  [Colony] 
of         ,  that  A.  B.  [drc,  as  in  the  summons] ;  and  it  having  been  made 

to  appear  to  me  [or  us]  upon  oath  that  E.  F.,  of ,  in  the  said  Colony, 

[laborer],  was  likely  to  give  material  evidence  for  the  prosecution,  I  [or 
we]  did  duly  issue  my  [or  our]  summons  to  the  said  £.  F.,  requiring 

him  [or  her]  to  be  and  appear  before  me  [or  us],  on day  of ,  at 

,  in  the  said  Colony,  or  before  such  other  Justice  or  Justices  of  the 

Peace  for  the  same  [Colony]  as  might  then  be  there,  to  testify  what  he 
[or  she]  should  know  respecting  the  said  charge  so  made  against  the  said 
A.  B.  as  aforesaid  :  And  whereas  proof  hath  this  day  been  made  before 
me  [or  us]  upon  oath  of  such  summons  having  been  duly  served  upon  the 
said  E.  F. :  And  whereas  the  said  E.  F.  hath  neglected  to  appear  at  the 
time  and  place  appointed  by  the  said  summons,  and  no  just  excuse  has 
been  offered  for  such  neglect :  These  are  therefore  to  command  you  to 

bring  and  have  the  said  E.  F.  before  me  [or  us]  on  the day  of , 

at o'clock  in  the  forenoon,  at ,  in  the  said  Colony,  or  before  such 

other  Justice  or  Justices  of  the  Peace  for  the  same  [Colony]  as  may  then 
be  there,  to  testify  what  he  [or  she]  shall  know  concerning  the  said 
charge  so  made  against  the  said  A.  B.  as  aforesaid. 

Given  under  my  [or  our]  hand    and  seal,    this day  of ,  in 

the  year  of  our  Lord  186 — ,  at ,  in  the  Colony  aforesaid. 

J.  S.     (l.  s.) 

23.   Warrant  for  a  Witness  in  the  first  instance.  (L.  3). 

To  the  Chief  Constable  of  — — ,  in  the  Colony  of  New  South  Wales,  and 
to  all  other  Peace  Officers  in  the  said  [Colony]. 
Whereas  information  hath  been  laid  before  the  undersigned,  one  [or  two] 
of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  naid  [Colony]  of 
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■  ■    3  that  [^.,  iu  in  nimmanM];  and  it  having  been  made  to  appear  io 

me  [or  us]  upon  oath  that  E.  F.,  of ,  in  the  said  Colony,  [iakorer]^ 

ia  likely  to  give  material  etidenee  for  the  proseeutioo,  and  that  it  ia  pro- 
bable that  the  said  B.  F.  will  not  attend  to  give  BTidenee  without  being 
eompelled  so  to  do :  These  are  therefore  to  command  you  to  briag  and 

have  the  said  fi.  F.  before  me  [or  us]  on  the  — —  day  of ,  at 

o'clock  in  the  forenoon,  at  >■■  ■■■,  in  the  aaid  Colony,  or  before  Buoh  other 
Justice  4Mr  Jn$^oe6  of  the  Peace  for  the  same  [^Oolony^  as  may  then  be 
there,  to  testify  what  he  [or  she]  shall  know  concerning  the  said  charge 
ao  made  against  the  said  A.  B.  a«  aforesaid. 

Given  under  my  {(ft  oar]  hand  and  seal,  this  — —  day  of——,  in  the 

ytor  of  our  Lord  186 — ,  at  ,  in  the  Colony  aforesaid. 

J.  S.     (l.s.) 

24.  Warrant  of  Commitment  of  a  Witness  for  refusing  to  he  sworn,  or  io 

give  Evidence.  (L.  4). 

To  the  Chief  Constable  of  ^  in  the  Colony  of  New  South  Walea,  aad 

to  the  Keeper  of  the  [  Ga^Q  at ,  in  the  said  Colony. 

Whereas  A.  B.  wan  lately  charged  before  the  undersigtied,  [one]  of  Her 

Majesty's  Justioep  of  the  Peace  in  and  for  ibe  said  [CoZcNiy]  of  ,  for 

that  [(&€.,  {u  in  4h€  smmmon8'\ ;   and  it  having  been  made  to  appear  to 

fW]  upon  oath  that  E.  F.,  of ^  in  the  aaid  Colony,  {jUAorer']^  was 
ikely  to  give  material  evidence  for  the  proeeootion^  [/]  duly  issoed 
rmy]  summons  io  the  said   E%  F.,  reqairing  {hitm)  to  be  and  appear 

berore  [me]  on  the  —  day  of  ■■    ■  ,  at  ,  in  the  aaid  Colony,  or 

before  such  other  Justice  or  Justices  of  the  Peace  ae  should  thai  be 
there,  to  testify  what  he  [rn*  she]  should  know  ooocemiBg^  the  said 
charge  so  made  against  the  said  A.  fi.  as  aforesaid ;  and  the  said  £•  F. 
BOW  appearing  before  [me],  [or  being  brought  before  {me]  by  virtue 
of  a  warrant  in  that  behalf,  to  testify  as  aforesaid],  and  being  required  to 
make  oath  or  affirmation  as  a  witness  in  that  behalf,  haUi  now  refused 
80  to  do,  [or,  being  duly  sworn  as  a  witness,  doth  now  refuse  to  answer 
certain  que^ftfons  concerning  the  premises  which  are  here  pnt  to  him], 
without  offering  any  just  excuse  for  such  [his'\  refusal :  These  asre  there- 
fore to  command  you  the  said  constable  to  take  the  said  E.  P.,  and  {him'] 

safely  to  convey  to  the  [Oao^]  at ,  in  the  Colony  aforeeaid,  and  tbne 

deliver  [him]  to  the  said  Keeper  thereof^  together  with  this  precept ;  and 
[/]  do  hereby  command  you  the  said  Keeper  of  the  said  [Chof]  to  TOQeive 
the  said  E.  F.  into  your  custody  in  the  said  [Gaol]^  and  [A«m]  tbeve aafehr 
keep*  for  the  space  of  — < —  days  for  [his]  said  contempt,  unleaa  [ke]  shab 
in  the  meantime  consent  to  be  examined  and  to  answer  eoacemiag  the 
premises^  and  for  your  so  doing  this  shall  be  your  sufficient  wamant. 
Given  under  [nty]  hand  and  seal,  this  — —  day  of--  »  in  the  year  of 
our  Lord,  186 — ,  at ,  in  the  Colony  aforesaid.      J.  S«    (£.  a.) 

25.  Warront  of  Cofnmitment  cfu  Witness  for  rejumng  io  he  9Wom  or  ts 
give  Evidence,  who  attends  without  a  Summons.  (Not  in  Jervia'g  Act). 

To  the  Constoble,  &c.,  [as  in  Form  No.  24.  (L.  4)]. 
Whereas  A.  .3>  was  this  day  brought  before  me,  the  vnderisigaedy  fm] 
of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  Coloiiy  of  Nar 
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South  Wales,  for  thai  [he^ihe  fiaid  A.  B.  did  on  the <«.<^^ day  of --^-^ last, 

at ,  iu  the  said  [^Colon^'},  [here  state  the  charge  as  in  the  caption  of  the 

depoMtions]  :  And  whereaK  oaa  EX  F,,  of  ■  ■  ■,  ikc,^  here  in  the  presence 
of  the  said  A«  B.^  now  nuder  esamination  before  ma  the  said  Jnstiee  on 
the  charge  aforesaid,  now  volautarily  appears  as  a  witness  for  the  prose* 
cution  in  that  behalf^  and  the  said  E*  F.  Appearing  to  [ms},  upon  oath, 
likely  to  give  material  evidence  for  the  prosocntion,  but,  being  required  W 
make  oath  or  affirmation  as  a  witness  in  that  behalf,  hath  now  refused  so 
to  do,  [(/r,  being  duly  sworu  as  witness,  doih  now  refuse  to  answer  cer* 
tain  questions  concerning  the  premises  which  are  here  put  to  him],  with* 
out  offering  any  just  excuse  for  such  [Am]  refusal :  These  are  ther^Ebre  to 
command  you  l/oUow  in  the  Form  No.  24,  (L,  4i)  to  the  osteriek^y  th^ 
thus"]  :  until  he  shall  8ubmit  to  be  examined  on  oath  or  affirmationi  and  to 
answer  concerniug  the  premises ;  and  for  your  so  doing  [c^c,  to  tic  €n4  of 
No.  24]. 

26.  D^owitions  of  Witneeeee.  (M.)  (b) 

The  examination  of  C.  D.,  of ^  in  the  Colony  of  New 

South  Wales,  [/anner],  and  E.  F.,  of  -—— ,  in  the  said  Co' 

To  wit. }  lonv,  [ioiorer],  taken  on  [oath']  this day  of ,  in  the 

year  of  our  Loid  186 — ,  at ,  in  the  Colony  aforesaid^  before  %he  nn- 

dersigned,  one  [or  two]  of  Her  Blajesty's  Justices  of  the  Peace  for  the 
said  [  Coloni^'jy  in  the  presence  and  hearing  of  A.  B*,  who  is  charged  this 
day  before  me  [or  us]*  for  that  he  [or  she]  the  said  A.  B.,  on  the  — 

day  of ,  at ,  in  the  said  Colonyi  [&c,^  describing  iho  offawe  as 

in  a  warrant  of  commitment'],  (c) 

This  deponent  C.  D.  on  his  [or  her]  oath  saith  as  followsi  [dfo,,  stoHng 
the  dqntsition  of  £As  foitneas  as  t^arly  as  poesilie  in  the  if <tf*lb  he  tusf . 
When  his  deposition  is  complete  let  him  sign  it]%  (o) 
And  this  deponent  E.  F.  upon  his  [or  her]  oatn  saith  as  follows,  [c^c] 
The  above  depositions  of  C.  D.  and  £.  F.  were  taken  and  [stoom']  before 

me  [or  us]  at ^  iu  the  said  Colony,  on  the  day  and  year  first 

above  mentioned.  J.  S. 

[If  the  accused  is  remanded,  say  here'] ;  '^  Bemanded  to  the  [^.]  " 

(b)  It  is  recommended  that  the  caption  and  depositions  he  written  on  foolscap 
paper, — ^the  caption  on  a  half-sheet,  and  each  witness  commencing  with  a  fresh 
sheet;  and,  instead  of  the  witness's  address  being  in  the  caption,  inseiting  it  at 
the  commencement  of  his  statsraant  This  is  the  plan  adopted  in  the  Oity  of 
London  Police  Oourts,  and  is  much  approved.  (Oke  F.,  p.  376). 

(c)  Where  the  accused  is  charged  with  the  commission  of  two  or  more  felonies 
or  misdemeanors  committed  at  the  same  time  and  place  in  respect  of  different 
prosecntors,  tiie  oflbnoes  may  be  included  in  one  set  of  depositions,  the  second 
being  stated  wi^^**And  also  vilh  atsaling  [one  ooati  of  the  goods  mid  thslUtls 
of.  *c." 

(d)  Where  the  accused  interposes  an  observation  durinor  the  ejuunination  of  a 
witness,  insert  it  in  this  manner, — **The  prisoner  here  voluntarily  says  [j>tf<  hit 
very  wor^«].  The  cross  examination  should  likewise  be  taken  down  as^**  Gross* 
examined  by  the  prisoner,  [or  by  Mr.  W.,  attorney,  or  Mr.  B.,  coonsel  for  the  pri« 
soner].'*  And  where  the  accused  himself  cross-examines  the  witness,  the  answer 
as  well  as  the  question  may  be  taken  down,  if  desirable.  See  ''Justices,  No.  1," 
p.  183. 

2  £  3 
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[HertBioiU  whatever  the  prisoner  may  say,  and  in  his  very  wards,  as 
nearly  as  possible.     Get  him  to  sign  it,  if  he  will].  A.  B. 

Taken  before  me  [or  us]  at ^  in  the  said  Colony,  the  day  and  year 

first  above  mentioned.  J.  S. 

*  The  purport  of  the  proviso  in  s.  18  of  11  &  12  Vic,  c.  42,  should  also 
be  stated  to  the  accused ;  (see  "  Justices,  No.  1,"  p.  186)  : — **  And  yon  are 
also  clearly  to  understand  that  you  have  nothing  to  hope  from  any  promise 
of  favor,  and  nothing  to  fear  from  any  threat,  which  may  have  been  hoiden 
out  to  you  to  induce  you  to  make  any  admission  or  confension  of  your 
guilt ;  but  whatever  you  shall  now  say  may  be  given  in  evidence  against 
you  upon  your  trial,  notwithstanding  such  promise  or  threat.''  (See  s.  1). 

N.B. — //  the  accused,  after  making  a  statement,  calls  witnesses  to 

account  for  his  possession  of  the  stolen  property,  or  the  like,  write  as 

follows  at  the  foot  of  the  statement : — The  above-named  prisoner,  A.  B., 

after  making  the  above  statement  in  answer  to  the  charge,  offers  the 

following  witnesses  to  be  examined  on  his  behalf,  namely : — G.   H.,  of 

,  in  the  said  Colony,  [laborer'jy  and  J.  K.,  of  the  same  place,  [farmer], 

&c. 

The  said  G.  H.  on  his  [oath"]  saith  as  follows  : — [stating  the  words  h§ 
uses  in  the  usual  mariner']. 

The  jurat  wiU  be  the  same  as  the  foot  of  Form  No.  26. 

30.  Recognizance  to  give  Evidence.  (0.  1)« 

)      Be  it  remembered,  That  on  the  — ^  day  of ,  in  the  year 

Vof  our  Lord  186—,  C.  D,,  of ,  in  the  Colony  of  New  South 

To  wit.  )  Wales,  [farmer\  [or  C.  D.,  of  No.  2, street,  in  the  City 

[or  Town]  of ,  in  the  said  Colony,  [surgeon"]^  of  which  said  house  he 

is  tenant],  personally  came  before  me  [or  us],  one  [or  two]  of  Her 
Majesty's  Justices  of  the  Peace  for  the  said  FCb^y],  and  acknowledged 
himself  [or  herself]  to  owe  to  our  Sovereign  Lady  tne  Queen  the  sum  of 

of  good  and  lawful  money  of  Great  Britain,  to  be  made  and  levied 

of  his  [or  her]  goods  and  chattels,  lands  and  tenements,  to  the  use  of  our 
said  Lady  the  Queen,  her  Heirs  and  Successors,  if  he  [or  she]  the  said 
C.  D.  (f)  shall  fail  in  the  condition  indorsed. 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned,  at 
,  in  the  said  Colony,  before  me  [or  us].  J.  8. 

The  condition  of  the  within  written  recognizance  is  such,  That  whereas 
one  A.  B.  was  this  day  charged  before  me  [or  us],  J.  S.,  Justice  of  the 
Peace  within  mentioned,  for  that  [dec,  as  in  the  caption  of  the  depositions']^ 
if  therefore  he  [or  she]  the  said  C.  D.  (g)  shall  appear  at  the  next  Court 
of  Oyer  and  Terminer  or  General  Gaol  Delivery,  [or  Circuit  Court,  or  at 
the  next  Court  of  General  Quarter  Sessions  of  the  Peace],  to  be  hoiden 

at ,  in  and  for  the  Colony  of  New  South  Wales,  on  the  —  —  day  of 

,  and  there  give  such  evidence  as  he  [or  she]  knoweth  upon  an  In- 


(f)  Or,  if  a  surety  for  a  witness,  say  here :  **  If  M'»  the  wife  of  D«  M.«  or,  F, 
Q.,  of  Ac.,  onder  the  age  of  twenty-one  years.*' 

(g)  TkU  recognizance  may  be  adapted  to  several  persons,  by  pladna  at  the  top 
fh(  namea,  ^c,  of  all  the  witneseett,  and  stating  at  the  letter  (f)  and  here :  **  if  they 
the  said  several  persons  so  boand,  &c.*' 
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are  therefore  to  eomtnaiid  you  the  nid  oonstable  to-  take  the  said  E.  F^ 

And  him   [or  her]  safely  to  convey  to  the  [  O0OI]  at ^  in  the  Colony 

aforesaid,  and  therefore  deliver  him  [or  her]  to  the  said  Keeper  thereof, 
together  with  tbi»  preeept ;  and  I  [0/  we]  do  hereby  command  yon  the 
Haid  Keeper  of  the  said  [6rW]  to  reeeive  the  said  £*  F.  into  yoor  custody 
in  the  said  [  OaoT],  there  to  imprison  and  saiely  keep  him  [or  her]  until 
after  the  trial  of  the  said  A.  B,  for  the  offence  aforeaaidy  unless  in  the 
meantime  snch  E.  F.  shall  duly  entw  into  such  recofpnizance  as  aforeaaid, 

in  the  sum  of pounds,  before  some  one  [or  two}  Justice  of  the  Peace 

for  the  said  [Colony],  conditioned  in  the  uanid  form  to  appear  at  the  next 
Court  of  Oyer  and  Terminer  or  Qeneral  Gao)  Delivery,  [or  GSrcuit  Court, 
or  Greneral  Quarter  Sessions  of  the  Peace],  to  be  holden  at  — --*,  in  and 

for  the  Colony  of  New  South  Wales,  on  the day  of ,  and  there 

to  give  evidence  upon  apy  Information  which  may  be  then  and  there  pre- 
ferred against  the  said  A.  B.  for  the  offence  aforesaid,  and  also  to  give 
evidence  upon  the  trial  of  the  said  A.  B.  for  the  said  offence* 

Given  under  ray  [or  our]  hand  and  seal,  this day  of  ,  in  the 

year  of  our  Lord  186—,  at ,  in  the  Cok>ny  aforesaid. 

J.  S.     [l.  8.] 

34.  Subsequent  Order  to  discharge  the  Witness.  (P.  2). 

To  the  Keeper  of  the  [Oaol]  at ^  in  the  Colony  of  New  South  Wales. 

Whereas  by  my  [or  our]  order  dated  the day  of instant,  [or 

last  past],  reciting  that  A.  B.  was  lately  before  then  charged  before  me 
[or  us]  for  a  certain  offence  therein  mentioned,  and  that  E.  F.^  having 
appeared  before  me  [or  us],  and  being  examined  as  a  witness  for  the  pro- 
secution in  that  behalf,  refused  to  enter  into  a  recognizance  to  give  evidence 
against  the  said  A.  B.,  I  [or  we]  therefore  thereby  committed  the  said 
£.  F.  to  your  custody,  and  required  you  safely  to  keep  him  [or  her]  until 
after  the  trial  of  the  said  A.  B.  for  the  offence  aforesaid,  unless  m  the 
meantime  he  [or  she]  should  enter  into  such  recognizance  as  aforesaid : 
And  whereas,  for  want  of  sufficient  evidence  against  the  said  A.  B.,  the 
said  A.  B.  has  not  been  committed  or  holden  to  bail  for  the  said  offence, 
but  on  the  contrary  thereof  has  been  since  discharged,  and  it  is  therefore 
not  necessary  that  the  said  E.  F.  should  be  detained  longer  in  your  cus- 
tody :  These  are  therefore  to  order  and  direct  you  the  said  Keeper  to  dis- 
charge the  said  E.  F.  out  of  your  custody  as  to  the  said  commitment,  and 
suffer  him  [or  her]  to  go  at  large. 

Given  under  my  [or  our]  hand  and  seal,  this  -  day  of  ■  ,  in  the 
year  of  our  Lord  186 — ,  at ^  in  the  Colony  aforesaid. 

J.   8.      [L.8.] 

35.   Warrant  remanding  a  Prisoner.  (Q.  1). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

to  the  [Keeper  of  the  OoaV\  at ,  in  the  said  Colony. 

Whereas  A.  B.  was  this  day  charged  before  the  undersigned,  one  [or 
two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [Colouy"] 

of ,  for  that  [&c,^  as  in  the  warrant  to  apprehend]  ;  and  it  appears  to 

me  [or  us]  to  be  necessary  to  remand  the  said  [A.  B.]  :  These  are  there- 
fore to  conunand  you  the  said  conbtable  in  ller  Majesty's  name  forthwiih 
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within  bounden  A.  6.  was  thiH  day  [or  on  the day  of last  past] 

charged  before  me  [or  us],  for  that  [dfc,  as  in  the  warrant]  :  And  whereas 
the  examination  of  the  witnesses  for  the  prosecution  in  this  behalf  is  ad- 
journed until  the  —  day  of [instant']  ;  if  therefore  the  said  A.  B. 

shall  appear  before  me  [or  us]  on  the  said day  of [instant]^  at 

o'clock  in  the  forenoon,  or  before  such  other  Justice  or  Justices  of  the 

Peace  for  the  said  [  Colont/]  as  may  then  be  there,  to  answer  [further]  to 
the  said  charge,  and  to  be  further  dealt  with  according  to  law,  then  the  said 
recognizance  to  be  void,  or  else  to  stand  in  full  force  and  virtue. 


38.  Notice  of  such  Recognizance  to  be  given  to  the  Accused  and  his 

Sureties.  (Q.  3). 

Take  notice,  that  you  A,  B.,  of ,  in  the  Colony  of  New  South 

Wales,  [laborer],  are  bound  in  the  sum  of ,  and  your  sureties,  L.  M. 

and  N.  0.,  in  the  sum  of each,  that  you  A.  B.  appear  before  me  ][or 

us]  J.  S.,  one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  for  the 

[Colony]  of ,  on  the day  of  —^  instant  [or  now  next],  at 

o'cljock  m  the  forenoon,  at ,  in  the  said  Colony,  or  before  such  other 

Justice  or  Justices  of  the  Peace  for  the  same  [Colony]  as  mi^  then  be 
there,  to  answer  further  to  the  charge  made  against  you  by  C.  D.,  and  to 
be  further  dealt  with  according  to  law ;  and  unless  you  A.  B.  personally 
appear  accordingly,  the  recognizances  entered  into  by  yourself  and  sureties 
will  be  forthwith  levied  on  you  and  them. 


Dated  this 


day  of 


186—. 


J.  S. 


39.  Certificate  of  Non-appearance  to  be  indorsed  on  the  Recognisance, 

(Q.  4). 

I  [or  we]  hereby  certify.  That  the  said  A.  B.  hath  not  appeared  at  the 
time  and  place  in  the  above  condition  mentioned,  but  therein  hath  made 
default,  by  reason  whereof  the  within-written  recognizance  is  forfeited. 

J.  o. 


40.  Register  of  Persons  committed  or  held  to  Bail  for  Indictable  Offences, 


Name,  &c, 
of  PriHoner. 

Prosecutor  and  Witnewns. 

Oflenoe 

Date  of 

Where  committed. 

Name,  &e. 

Recognisance. 

and  Date.      Examination. 

£ 

• 

I 

Committing 
Justices. 

If  Balled. 

Suretiee. 

Amount 

£ 

Ju^fce. 

Particular!  of         '     Whether  Pri8on«>r 
Certificate  of  Ezpenies.^  oouTlcted,  A  iSenteoc<' 


B.     d. 
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41.   Warrant  to  etmvey  the  Aeeuwed  before  a  Juwiiee  of  ih%  CbliMgr,  d^., 

t»  wki^  the  Offemx  was  committed,  (R.  1). 

To  W.  T.,  Chief  Constable  of ,  and  to  all  other  Peace  Qffieem  ib  the 

Colony  of  New  South  Wales. 

Whereas  A.  B.,  of ,  in  the  said  Colony,  flahorerl,  bath  tkn  dmy 

been  charged  before  the  undersigned,  one  [or  two]  of  Her  Mayestj's 
JuKtioes  of  the  Peace  in  and  for  the  said  J[Colony]  of  —  for  that  fdr,,  at 
in  the  warrant  to  cpprehendf]  :  And  whereas  I  [or  we]  hare  taken  tbe  de- 
position of  C.  D.,  a  witness  examined  by  me  {or  us]  in  this  behalf;  hat 
inasmuch  as  I  [or  we]  are  informed  that  the  principal  witneeseti  to  prove 

the  said  ofience  against  the  said  A.  B.  reside  at ^  in  the  said  [^O^ongf] 

of where  the  said  offence  is  alleged  to  have  bee^  committed  :  These 

are  therefore  to  command  you  the  said  Constable  in  Her  Majesty's  name 

forthwith  to  take  and  convey  the  said  A.  B.  to ^,  in  the  said  J[OoUmy'\<, 

and  there  carry  him  [or  her]  before  some  Justice  or  Justices  of  the  Peace  in 
and  near  unto  the  place  where  the  offence  is  alleged  to  have  been  eommitted, 
to  answer  further  to  the  said  charge  before  him  [or  them],  and  to  be  farther 
dealt  with  according  to  law ;  and  I  [or  we]  hereby  {ur&er  command  yoa 
the  Maid  Constable  to  deliver  to  the  said  Justice  or  Justices  the  informatioe 
in  this  behalf,  and  also  the  said  deposition  of  C.  D.  now  giren  into  your 
possession  for  that  purpose,  together  with  this  precept. 

Given  under  my  [or  our]  hand  and  seal,  this day  of  ^  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  Colony  aforesaid. 

J.  S.       (l.  8.) 

42.  Recognizance  of  Bails,  (S.  1). 

^      Be  it  remembered,  That  on  the  — — -  day  of      ■    ^  in  the  year 

V  of  our  Lord  186 — ,  A.  B.,  of ,  in  the  Colony  of  New  South 

To  wit.  J  Wales,  [laborer'ly   L.  M.,  of ^  in  the  said  Colony,  [^roetr], 

and  N.  0.,  of ,  in  the  said  Colony,  [hutcher'\^  personally  came  before 

me  [or  us]  the  undersigned,  one  [or  two]  of  Her  Majesty's  JuMtices  <^the 
Peace  for  the  said  [Colony],  and  severally,  acknowledged  themselves  to 
owe  to  our  Lady  the  Queen  the  several  suras  following,  (that  is  to  say) : 

the  said  A.  B.  the  sura  of ,  and  the  said  L.  M.  and  N.  O.  the  sum  of 

• each,  of  good  and  lawful  money  of  Great  Britain,  to  be  made  uA 

levied  of  their  several  goods  and  chattels,  lands  and  tenements  respec- 
tively, to  the  use  of  our  said  Lady  the  Queen,  her  Heirs  and  Suocesson,  if 
[he]  the  said  A.  B.  fail  in  the  condition  indorsed. 
Taken  and  acknowledged  the  day  and  year  first  above  mentioned,  at 

,  in  the  said  Colony,  before  me  [or  us].  J.  S. 

J.N. 

Condition  in   Ordinary  Cases. 

The  condition  of  the  within  written  recognizance  is  such,  That  whereas 
the  said  A.  B.  was  this  day  charged  before  me  [or  us],  the  Justices  within 
mentioned,  for  that  [^.,  as  in  the  warrant']  ;  if  therefore  the  said  A.  B. 
will  appear  at  the  next  Court  of  Oyer  and  Terminer  and  General  Gaol 
Delivery,  [or  Circuit  Court,  or  Court  of  General  Quarter  Seusions  of  Uic 

Peace],  to  be  holden  at ,  in  and  for  the  Colony  of  New  South  WaJes, 

on  the day  of ,  and  there  Burrender  [himself]  into  the  custody 
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of  the  Keef>er  of  th^  [common  Chu)l]  there,  and  plead  to  fmch  infortiatioa 
as  may  be  filed  agaiiiHt  him  [or  her]  for  or  in  respect  of  the  charge  afore- 
said, and  take  h\A  [or  her]  trial  upon  the  same,  and  not  depart  the  aaid 
Court  without  leave,  then  the  said  recognizance  to  be  void,  or  else  to  stand 
in  full  force  and  virtue. 

Condition  where  the  Defendant  is  entitled  to  a  Traoerm, 

The  oondition  of  the  within  writt^i  recognizance  is  such,  That  whereas 
the  said  A.  B.  was  this  day  charged  before  me  [or  us]  the  Justices  within 
mentioned,  for  that  [iSbe,^  as  in  the  warrant  or  summons']  ;  if  therefore  the 
«aid  A.  B.  will  appear  at  the  next  Court  of  General  Quarter  Sessions  of 
the  Peace,  [or  Circuit  Court,  or  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery],  to  be  holden  at  ,  in  and  for  the  Colony  of  New  South 

Wales,  on  the day  of ,  and  there  to  plead  to  such  information  as 

tnay  be  died  against  him  [or  her]  for  or  in  respect  of  the  charge  aforesaid, 
and  shall  «fierwards  at  the  then  next  Court  of  General  Quarter  Sesstons 
of  the  Peace,  [or  Circuit  Court,  or  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery],  surrender  himself  [or  herself]  into  the  custody  of  the 
Keeper  of  the  [Qnol]  there,  and  take  his  [or  her]  trial  upon  t^e  said  in- 
formation, and  not  depart  the  said  Court  without  leave,  then  the  said 
reeegnizanoe  to  be  void,  or  else  to  stand  in  full  force  and  virtue. 

43.  Notice  af  tike  said  Recogmzance  to  be  given  to  the  Acatsed  and  his 

Bail.  (S,  2). 

Take  notice,  that  you  A.  B,,  of ,  in  the  Colony  of  New  South  Wales, 

\tciborer']^  are  bound  in  the  sura  of—,  and  your  {sureties  L,  M.  and  N. 
0.]  in  the  sum  of each,  that  you  A.  B.  appear,  [<£rc.,  as  in  the  con- 
dition of  the  recognizance']^  and  not  depart  ihe  said  Court  without  leave ; 
and  unless  yon  the  aaid  A.  B.  perMnally  appear  and  plead,  and  take  your 
trial  accordingly,  the  recognizance  entered  into  by  you  and  your  Boreties 
shall  be  forthwith  levied  on  you  and  them. 

Dated  this day  of ,  186-%  J-  S.  <h) 

44.  Certificate  of  Consent  to  Bail  by  (he  Committing  Justice  indorsed  on 

the  Cammitmem  Ne.  52  or  63.  (S.  3). 

I  [or  we]  hereby  certify.  That  I  [or  we]  eonsent  to  the  within-named 
A.  B.  being  bailed  by  recognizance,  himself  in  — ~,  and  [two']  sureties  in 

each.  J.  8. 

The  like  xm  a  separate  Paper,  (S.  4). 

Whereas  A.  B.  was  on  the day  of now  instant  [or  last  past] 

committed  by  me  [or  us]  to  the  Gaol  at ,  in  the  Colony  of  New  South 

Wales,  charged  with  £^,,  naming  the  offence  shortly]  : 

I  [or  we]  hereby  certify.  That  I   [or  we]  consent  to  the  said  A.  B. 

l>eing  bailed  by  recognizance,  himself  in ,  and  [two]  sureties  in 

each. 

Dated  the day  of ,  186—.  J.  S. 

(h)  There  should  be  added  here^  to  whuw  the  Juttice't  tmikority  :  **  The  Justice 
of  the  Peace  ia  and  for  the  said  Colony,  before  whom  the  recognisance  was 
entered  into.*' 
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45.  Warrant  of  Deliverance  on  Bail  being  given  for  a  Fnaoner  already 

Committed.   (S.  5). 

To  the  Keeper  of  the  Gaol  at ,  in  the  Colony  of  Meir  Sosdt 

Wales. 

Whereas  A.  B.,  late  of ,  in  the  said  Colony,  \laborer'\^  hath  before 

me,  one  \or  us,  two]  of  Her  Majestj'a  JnstifteB  of  the  Peace  in  and  for  the 
said  Colony,*  entered  into  hia  own  recognizance,  and  fonnd  aufiicnent  rare- 
ties  for  his  [or  hei^  appearance  at  the  next  Court  of  Oyer  and  Terminer 
and  General  Gaol  Delivery,  [or  Circuit  Court,  &r  Court  of  General  Quarter 

Sessions  of  the  Peace],  to  be  holden  at ,  in  and  for  the  said  Colony,  to 

answer  our  Sovereign  Lady  the  Queen,  for  that  [dsc,  as  in  the  eammit' 
men{]j  for  which  he  [or  she]  was  taken  and  committed  to  your  said  Gbol : 
These  are  therefore  to  command  you  in  Her  said  Majesty's  name  that,  if 
the  said  A.  B.  do  remain  in  your  custody  in  the  said  Gaol  for  the  said 
cause,  and  for  no  other,  you  shall  forthwith  suffer  him  [or  her]  to  go  at 
large. 

Given  under  my  [or  our]  hand  and  seal,  this day  of ^  in  the 

year  of  our  Lord  186 — ,  at    ■     ,  in  the  Colony  aforesaid. 

J.  S.     (l.  s.) 
J.  N.     {ju  8.) 

46.  The  like,  by  Committing  Justice,  on  Recognizances  of  SureiieM  beiny 
taken  before  him,  conditional  on  Accused  entering  into  his  awn.     (Not 

in  Jervis's  Act),  (i) 

[Proceed  as  in  form  No.  45,  supra,  to  the  first  asterisk*  then  thus] : 
fonnd  sufficient  sureties  for  his  appearance  :  [foUow  to  the  end,  then  add] : 
upon  his  duly  entering  into  his  own  recognizance  in  the  manner  and  form 
mentioned  in  my  certificate  indorsed  upon  the  warrant  of  commitment  in 
this  behalf. 

47.  Notice  of  Bail,  where  required  to  be  given.     (Not  in  Jerris'a  Act). 

C.  D.  against  A.  B.,  for . 

New  South')      Take  notice,  that  W.  B.,  of  No.  — ,  —  street,  in  the 

.  Wales      Htoirn]  of ,  and  R,  W.,  of ,  will,  on next,  the 

To  wit.     ) day  of instant,  at o'clock  in   the  forenoon, 

before  such  of  Her  Majesty's  Justices  of  the  Peace  for  the  said  [Coluny] 

of  New  South  Wales  as  shall  be  then  present  at  the ,  become  bail  for 

the  personal  appearance  of  the  above-named  A.  B.  at*  the  next  Court  of 
Oyer  and  Terminer  and  General  Gaol  Delivery,  [or  Circuit  Court,  or  Court 

of  General  Quarter  Sessions  of  the  Peace],  to  be  holden  at ,  in  the 

said  [Colony],  there  to  answer  and  plead  to  the  indictment  to  be  preferred 
against  him  for  [embezzlement,  or  as  the  case  may  6e],  and  take  his  trial 
upon  the  same. 

[Or,  if  on  remand^  say  from  the  asterisk*,  "  the  Petty  Sessions  to  be 
held  on  the day  of ,  at  twelve  o'clock  at  noon,  at  the > 

(i)  This  is  instead  of  the  recognizance,  as  required  by  the  28rd  Bectum,  («*/'. 
p.  171),  being  transmitted  to  the  keepers. 
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jn  ■-     ,  to  ariBwer  further  to  the  charge  of  [emhezzlementi  wi*  tu  the 
case  may  6e],  made  against  him  "]. 

Dated  this day  of ,  186—. 

T.  W.,  Solicitor  for  the  said  A.  B. 
To  Mr.  C.  D.,  the  prosecator, 

\or  Mr.  0.  6.,  Solicitor  for  the  prosecution]. 

48.  Complaint  of  Bail  for  a  PerMon  charged  toith  an  Indtetahle  Ofhnee^ 
in  order  that  he  might  be  committed  in  Discharge  of  tkrir  Recogni- 
zances,    (Not  in  Jervis's  Act). 

[Proceed  in  the  form  No.  1  (A.),  ante^  to  the  asterisk*,  altering  it  to  two 
complainants,  if  there  he  more  than  one  surety,  then  thwi\  :  that  they,  the 

said  C.   D.  and   £.  F.,  were  on  the  day  of  now  last  past, 

severally  and  respectively  duly  bound  by  recognizance  before  J.  P., 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the  said  [Colony], 

in  the  sum  of each,  upon  condition  that  one  A.  B.,  of  &o.,  should 

appear  at  the  next  Court  of  Oyer  and  Terminer  and  General  Gaol 
Delivery,  [or  Circuit  Court,  <yr  Court  of  General  Quarter  Sessions  of  the 

Peace],  to  be  holden  at ,  in  the  said  [  Colony'],  and  there  surrender 

himself  into  the  custody  of  the  Keeper  of  the  [  QaoX\  there,  and  plead  to 
such  indictment  as  might  be  found  against  him  by  H.  M.'s  Attorney- 
General  [or  Crown  Prosecutor,  &c.]  for  or  in  respect  of  the  charge  of 
S stating  the  charge  shortly],  and  take  hia  trial  upon  the  same,  and  not 
epart  the  said  Court  without  leave ;  and  that  these  oomplainants  haya 
reason  to  suspect  and  believe,  and  do  verily  suspect  and  believe,  that  the 
said  A.  B.  is  about  to  depart  from  this  part  of  the  country ;  and  therefore 
they  pray  of  me  the  said  Justice  that  I  would  issue  my  warrant  of  appre- 
hension of  the  said  A.  B.  in  order  that  he  may  be  surrendered  to  prison  in 
discbarge  of  them  his  said  bail.  G.  D. 

Before  me,  J.  P.  E.  F. 

49.  Warranji  to  apprehend  the  Person  charged.  (Not  in  Jervis's  Act),  (k) 

To  the  Chief  Constable  of ,  and  to  all  other  Peace  Officers  in  the 

Colony  of  New  South  Wales,  and  to  C.  D.  and  £•  F.,  severally  and 

respectively. 

New  South  "^      Whereas  you,  the  said  C.  D.  and  E.  P.,  have  this  day  made 

Wales      >  complaint  to  me,  the  undersigned,  one  of  Her  Majesty's  Jus- 

to  wit.     J  tices  of  the  Peace  in  and  for  the  said  Colony,  that  you  the 

said  C.  D.  and  E.  F.  were  [d^.,  as  in  the  complaint  No.  48,  supra,  to  the 

end]  :  These  are  therefore  to  authorize  you,  the  said  C.  D.  and  £.  F.,  and 

also  to  command  you,  the  said  constable,  in  Her  Majesty's  name  forthwith 

to  apprehend  the  said  A.  B.,  and  to  brin^  him  before  me,  or  some  other 

Justice  or  Justices  of  the  Peace  in  and  for  the  said  Colony,  to  the  intent 

that  he  may  be  committed  to  the  [Oaol]  at ,  until  the  next  Court  of 

Oyer  and  Terminer  and  General  Gaol  Delivery,  [or  Circuit  Court,  or  Court 
of  General  Quarter  Sessions  of  the  Peace],  to  be  holden  at ,  in  the 


(k)  The  bail  may  apprehend  their  principal  without  warrant,  ( 1  Hale*8  Sum.,  9S) : 
and  therefore  this  warrant  is  not  indispensably  requisite,  bat  it  may  prevent  any 
breach  of  the  peace. 
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im\d  Colony,  nnlefM  h«  find  new  and  imfficient  BaretHw  to  become  boiipd  for 

him  in  Huch  recognizance  an  aforeHaid. 

Given  under  mv  hand  and  seal,  thifl dav  of .  im  the  vtmr  of 

oar  Lord,  186^-,  at ,  in  the  said  Colony.  J.  S.      (l  s.) 

50.  Commitment  of  the  Person  ekarged,  on  Surrender  of  hi»  Bail  after 

Apprehension  under  Warrant.     ( Not  in  Jervis's  Act). 

To  the  Constable  of ,  and  to  the  Keeper  of  the  Gaol  at ^  in  the 

Colony  of  New  South  Wales. 

New  South  ^      Whereas,  on  the day  of instant,  oompUint  was 

Wales      vmade  to  me  the  undersigned,  (or  J.  S.],  one  of  Her  Majesty's 
to  wit.     )  Justices  of  the  Peace  in  and  for  the  said  [Colonjr],  by  C.  D. 
and  E.  P.,  of  &c.,  that  [an  in  the  complaint  No.  48,  supra,  to  the  end]y  I 
[or  the  said  Justice]  thereupon  issued  my  warrant,  authorizing  the  aaid 
C.  O.  and  E.  P.,  and  also  commanding  the  said  constables  of  ,  and 

all  other  Peace  Officers  in  the  said  [Cr/^ity],  in  Her  Majesty's  name  finth- 
with  to  apprehend  the  said  A.  B.,  and  to  bring  him  [^/oUaw  to  end  of  war- 
rant No.  49,  8upra'\ :  And  whereas  the  said  A.  B.  hath  been  apprehended 
under  and  by  virtue  of  the  said  warrant,  and  being  now  brought  before  me 
the  said  Justice,  [^or^  me  the  undersigned,  one,  &c.],  and  smrendered  by 
the  said  C.  D.  and  E.  P.,  his  said  sureties,  in  discharge  of  their  said  reoog<- 
nizances,  I  have  required  the  said  A.  B.  to  find  new  and  sufficient  sureties 
to  become  bound  for  him  in  such  recognizance  as  aforesaid,  bat  the  aaid  A 
B.  hath  now  refused  to  do  so :  These  are  therefore  to  command  yon  the 
said  constable  in  Lier  Majesty's  name  forthwith  to  take  and  safely  eoo- 

▼ey  the  said  A.  B.  to  the  said  [^Gaof]  at ,  in  the  said  [Co2emy],  and 

there  to  deliver  him  to  the  said  Keeper  thereof,  together  with  this  precept ; 
and  I  hereby  command  yon  the  said  Keeper  to  receive  the  naid  A.  B.  into 
your  custody  in  the  said  [Gao/],  and  him  there  safely  to  keep  until  the 
next  Court  of  Oyer  and  Terminer  and  General  Gaol  Delivery,  [or  Circuit 
Court,  or  Court  of  General  Quarter  Sessions  of  the  Peace],  to  be  holden  &l 

,  in  the  said  \^Coloni/']^  unless  in  the  meantime  the  said  A.  B.  shall 

find  new  and  sufficient  sureties  to  become  bound  for  him  in  8uch  reeogni- 
zanoe  as  aforesaid. 

Given,  &c.  [as  form  No.  49,  supra"]. 

51.  The  like,  where  apprehended  by  the  Bail  mthout  Warrant.     (Not  in 

Jervis's  Act). 

To  the  Constable  of ,  and  to  the  Keeper  of  the  [Oad]  at  — >  in  the 

Colony  of  New  South  Wales. 

New  South ^      Whereas  A.  B.,  of  &c.,  hath  been  this  day  bronght  befiwe 

Wales      >nie,  the  undersigned,  one  of  Her  Majesty's  JusticeK  of  the 

to  wit.      )  Peace  in  and  for  the  said  [Oo/on^],  and  surrendered  in  dii* 

charge  of  his  bail  by  C.  D.  and  E.  P.,  who  it  duly  appears  to  me  on  the 

day  of last  past,  severally  and  respectively  became  dnly  boBDd 

by  recognizance  before  J.  P.,  Esquire,  one  of  Ber  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  [  Colont/],  in  the  sum  of each,  con- 
ditioned for  the  personal  appearance  of  the  said  A.  B.  at  the  next  Court  of 
Oyer  and  Terminer  and  General  Gaol  Delivery,  [or  Circuit  Court,  ^ 
Court  of  General  Quarter  Sessions  of  the  Peace],  to  be  holden  al 


I 


INDICTABLE  OFFENCES.  449 

the  said  Colony,  and  there  surrender  himself  into  the  custody  of  the  Keeper 
of  the  [  Gfaol]  there,  and  plead  to  such  indictment  as  might  be  found  against 

him  by  H.  M.  Attorney- General  [or  C.  D.,  Crown  Prosecutor  for  

district]  for  or  in  respect  of  the  charge  of  [stating  the  charge  shortly],  and 
take  his  trial  upon  the  same,  and  not  depart  the  said  Court  without  leave, — 
they,  the  said  C.  D.  and  £.  F.,  as  such  bail,  praying  that  the  said  A.  B.  may 
be  committed  in  discharge  of  their  said  recognizance :  And  whereas  the 
said  A.  B.,  being  by  me  required  to  find  new  and  sufficient  sureties  to 
become  bound  for  him  in  such  recognizance  as  aforesaid,  hath  now  refused 
so  to  do :  These  are  therefore  [dhc,  to  the  end  of  Form  No.  50,  suprall, 

52.    Warrant  of  Commitment.  (T.  1). 

To  the  Chief  Constable  of ,  and  to  the  Keeper  of  the  Gaol  at  , 

in  the  Colony  of  New  South  Wales. 

Whereas  A.  B.  was  this  day  charged  (l)  before  me,  [or  us],  J.  S.,  one 
[or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [  Colony] 

of ,  on  the  oath  of  C.  D.  of ,  in  the  said  Colony,  [farmer]^  and 

others,  for  that  [dhc,  stating  shortly  the  offence]  :  These  are  therefore  to 

command  you  the  said  constable  of ,  to  take  the  said  A.  B.,  and  him 

'or  her]  safely  to  convey  to  the  Gaol  at aforesaid,  and  there  to  deliver 

'him]  to  the  Keeper  thereof,  together  with  this  precept;  and  I  [or  we]  do 
lereby  command  you  the  said  Keeper  of  the  said  Gaol  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  Gaol,  and  there  safely  keep  him  [or 
her]*  until  he  [or  she]  shall  be  thence  delivered  by  due  course  of  law. 

Given  under  my  [or  our]  hand  and  seal,  this day  of ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  Colony  aforesaid.    J.  8.    (l.8.) 

53.  Detainer  of  a  Prisoner  on  second  charge  of  Felony  or  Misdemeanor, 

To  the  Keeper  of  the  [Gaol]  at  ,  in  the  [Colony]  of  New  South 

Wales. 
"^      Detain  in  your  custody  the  body  of  A.  B.,  he  being  further 
>- charged  before  me  J.  8.,  one  of  Her  Majesty's  Justices  of  the 
To  wit. )  Peace  in  and  for  the  said  [Colony]  of  — ,  and  on  the  oath  of 

C.  D.  of ,  [farmer],  and  others,  for  that  [^.,  stating  the  offence  as  in 

a  Commitment],  until  he  shall  be  thence  delivered  by  due  course  of  law ; 
and  for  your  so  doing  this  shall  be  your  sufficient  warrant. 
Given  [(kc,  as  in  No.  52,  supra]. 

54.  Gaoler* s  Receipt  to  the  Constable  for  the  Prisoner,  [and  Justices 
Order  thereon  for  payment  of  the  Constable* s  expenses  in  executing  the 
Commitment],  (Quceret — It  is  so  given  in  the  '  Gazette*  of  20th  June, 
1851).  (T.  2). 


I  hereby  certify.  That  I  have  received  from  W.  T.,  constable  of 


in  the  Colony  of  New  South  Wales,  the  body  of  A.  B.,  together  with  a 
warrant  under  the  hand  and  seal  of  [J,  S.,  Esquire],  one  [or  two]  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  [Colony]  of ;  and  that 

(l)  If  another  person  it  accufled,  but  i»  held  to  bail,  insert  here :  *'  with  one  .M. 
M.,  wlio  has  been  held  to  bail.'* 
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the  said  A.  B.  was  [sober,  or  a«  the  ecue  may  be]  at  the  time  he  [or  she] 
was  so  delivered  into  my  custody.  P.  K., 

Keeper  of  the  House  of  Correction  [or  Common  Graol]  at . 


55.    Oaoler*s  Certificate  of  the  amount  of  Money  found  on  AecuMed,  on 
receiving  him  in  (jool.     (Not  in  Jervis's  Act),  (m^ 

I  also  certify  that  the  within-named  A.  B.  had  at  the  time  of  his  deliTerj 

into  my  said  custody  the  sum  of ,  and  that  the  name  is  now  held  by 

me.  P.  K.,  Keeper,  &c. 


JUSTICES.-N0.  2. 

CHAPTER  n 

SUMMARY  CONVICTIONS  AND  OBDERS. 


GENERAL  FORMS  OR  OUTLINES. 


<0^0>•0^^^0>^^^^^^l0'>^^^^^>•^>^^^*^^^^^^0^rl•^>^t0^^^\0■\^^•^%^^0^0■*^*^^ 


The  Forms  in  this  Chapter,  except  where  otherwise  stated,  are  from  the 
Schedule  to  Jervis's  Act,  11  A;  12  Vic,  c.  43,  as  adapted  hy  the  Court  of  Quarter 
Sessions  in  Sydney,  in  1851 ;  and  the  letter,  <Jbc.,  after  the  description  of  the  Fonn 
is  the  same  as  prefixed  thereto  in  such  Schedules. 


>  *—  —  *  —  *■  *-*■*** **^*'~*-"-^*-^**--^'^^-*ii***'~ii'v-\r'>jnjnj'xruTJOiJxrirv'v"' 


1.  Information  or  Complaint  with  or  without  Oathj  with  Variation  when 
substantiated  by  another  Person  than  the  Informant^  Pr€MeaUarj  or 
Complainant.     (Not  in  Jervis's  Act.) 

New  South  Wales  ")      The  information  [or  complaint]  of  C.  D.,  of , 

to  wit.  j  in  the   [Colony"]  of  New  South  Wales,    [laborer], 

If  preferred  hy  an  attorney  or  agents  say :  "  hy  D.  E.,  his  duly  authorised 
agent  [or  *  attorney*]  in  this  hehalf." 

taken  []upon  oath,  if  so  required"]  before  me,  the  undersigned,  one  of  Her 

Majesty'h  Justices  of  the  Peace  in  and  for  the  said  Colony,  at  ,  in 

the  said  [Colony^  this day  of ,  in  the  year  of  our  Lord  186—-, 

who  saith*  that  [he  hath  just  cause  to  suspect  and  believe,  and  doth 

suspect  and  believe  that]  A.  B.,  of ^  in  the  said  Colony,  [labortr\ 

[within  the  space  of  ,  the  time  within  which  the  information  or  com- 
plaint must  be  laid,  last  past,  to  wit]  on  the day  of instant,  at 

,  in  the  Colony  aforesaid,**  did  [here  set  out  0ie  offence,  ^.^  in  the 

manner  described  in  either  of  the  special  Forms  of  statements  of  offences 
in  Chap.  IIL,  post],  contrary  to  the  form  of  the  Statute  in  such  case  made 
and  provided.  C.  D.  [or  D.  E.] 

%*  If  a  warrant  is  granted  in  the  first  instance  upon  the  iAove  s^fbr- 
mation,  insert  here : — 


(m)  This  certificate  should  be  indorsed  on  his  receipt  for  the  uriacmer.  (No.  6i\ 

Cl\  2). 
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^*  The  matter  of  the  above  information  is  now  snbstantiated  before  roe, 
the  said  Justice,  [or  '  me,  the  said  Police  Magi.strate,  sitting  at  the  said 
Police  Court  as  iSbresaid'],  by  the  oath  of  the  above-named  C.  D.,  [or 
L.  M.],  of ,  in  the  said  [Co/bny],  [/armery         C.  D.  [or  D.  E.] 

Taken  [and  sworri]  before  me,  the  day  and  year  and  at  the  place  above 
mentioned.  J.  S. 

2.  Deposition  on  Charge  or  Complaint  substantiated  on  a  Warrant  being 
granted  on  Disobedience  to  a  Summons,  (n)     (Not  in  Jervis's  Act). 

New  South  )      The  matter  of  the  within  information   [  or  complaint  ] 

Wales      >  was  on  this day  of ,  186 — ,  substantiated  before 

to  wit.  )  me  the  within-mentioned  Justice,  [or  ^*  the  undersigned,  one 
of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  [Colony]  of  New 
South  Wales "  ],  at ,  in  the  said  Colony,  by  the  oath  of  the  within- 
named  C.  D.,  [or  L.  M.],  of ^  in  the  said  Colony,  [farmer], 

C.  D.  [or  L.  M.] 
Before  me,  J.  S» 

2  A.  Information  at  the  suit  of  an  Informer,    (Not  in  Jervis's  Act). 

")      Be  it  remembered,  that  on  this day  of ,  in  the  year 

>-  of  our  Lord   186 — ,  C.  D.,  of  — •,  in  the  Colony  of , 

To  wit. )  [laborer]^  in  his  proper  person  cometh  before  me  the  under- 
signed, one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
Colony,  and  now  giveth  me  [or  on  oath,  if  so  required]  to  understand  and 

be  informed  that  one  A.  B.,  of j  in  the  Colony  of ,  [laborerjj 

within  the  space  of now  last  past,  to  wit,  on  the day  of  — , 

at ,  in  the  Colony  aforesaid,  did 

[Here  set  out  the  offence.     Some  useful  examples  of  statements  of 
offences  will  be  found  in  Chap.  Ill,  of  this  portion  of  this  u>ark]. 
contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
whereby  and  by  force  of  the  said  Statute  the  said  A.  B.  hath  forfeited  a 

8um  of  money  not  exceeding pounds  for  the  said  offence,  (the  same 

being  his  [frst]  offence),  to  be  paid  and  applied  according  to  law ;  and 
thereupon  the  said  C.  D.  prayeth  judgment  in  the  premiaea,  and  that  the 
said  A.  B.  may  be  caused  to  appear  before  the  Justices  aforesaid  to  answer 
the  said  information,  and  make  his  defence  thereto. 

%*   Vide  the  asterisks  at  conclusion  of  Form  Ijfar  the  words  to  be  tn- 
serted  here  where  a  warrant  granted  in  the  first  instance. 
Exhibited  [and  sworn]  before  me  the  day  and  year  ) 

and  at  the  place  above-mentioned,  J.  S.      )  0.  D. 

3.  Information  for  a  Second  Offence,  (o)    (Not  in  Jervis's  Act). 
[Proceed  with  offence  complained  of  as  in  No.  Ij  to  the  conclusion,  and 

(n)  Not  required  if  original  infonnatioo  or  complaint  was  taken  upon  oath, 
accordlDg  to  the  provisions  of  the  Statutes  giving  oogniaaace  of  the  offence  or 
matter. 

(o)  Instead  of  averring  the  former  conviction  in  the  formal  manner  here  shown. 
it  may  be  open  to  doubt  whether  stating  the  previous  conviction  in  general  terms 
la  not  sufficient  in  the  information,  t.  e.,  **tiie  same  being  his  [aeeoncT]  offence** ; 
Imt  an  express  and  formal  averment  moat  be  made  in  a  conviction. 
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then  adcH  :  And  also  that  he  the  said  A.  B.  heretofore  and  before  the 
oommission  of  the  said  last  mentioned  offence,  to  wit,  on  the  — ^-»  day  of 

last,  at ,  in  the  \_Colony']  aforesaid,  was  duly  convicted  before  [one] 

of  Her  Majesty's  Juptices  of  the  Peace  in  and  for  the  said  [  Colony j^  for 
that  he  the  said  A.  B.,  on  &c.,  at  &c.,  [here  describe  the  offence  its  in  the 
first  conviction\  contrary,  &c. :  And  that  the  said  A.  B.  waR  therenpon 
adjudged  for  his  said  last-mentioned  offence  to  be  imprisoned  [or  om  the 
case  may  6e,  stating  correctly  the  terms  of  the  former  adjudication^. 

4.  Information  for  a  Third  Offence.     (Not  in  Jervis'a  Act). 

[Proceed  as  in  No.  3,  adding  thereto  at  the  end  the  first  offence  com- 
niitted,  ilie  last  offence  complained  of  then  standing  first  in  the  information]. 

5.  Information  against  an  Aider  or  Abettor^  with  or  without  the  PHneipaL 

(Not  in  Jervis's  Act). 

[Proceed  with  offence  against  the  Principal  as  in  No.  1,  to  the  conclusion, 
and  then  add] :  And  that  F.  G.,  of  &c.,  was  then  and  there  present-,  ["  wil- 
fully," or  as  the  Statute  may  be]  aiding  and  abetting  the  said  A.  B.  to 
do  and  commit  the  said  offence,  contrary,  &c. 

6.  Information  against  a  Counsellor  or  Procurer.     (Not  in  Jervis'a  Act). 
[Proceed  with  offence  against  principal  as  in  No.  1,  to  the  coneUuio% 

and  then  add]  :  And  that  F.  G.,  of  &c.,  before  the  said  offence  waa  com- 
mitted as  aforesaid,  to  wit,  on  the day  of  aforesaid,  at  — - 

[aforesaid[]y  did  ["  wilfully,"  or  as  the  Statute  may  be]  counsel  and  procure 
the  said  A.  B.  to  do  and  commit  the  said  offence,  contrary,  &c. 

7.  Summons  to  the  Defendant  upon  an  Information  or  Complaint.  (A.) 

To  A.  B.,  of ,  in  the  Colony  of  New  South  Wales,  [^laborer]. 

Whereas  information  hath  this  day  been  laid  [or  complaint  hath  this 
day  been  made]  before  the  undersigned,  one  [or  two]  of  Her  Majesty's 

Justices  of  the  Peace  in  and  for  the  said  (?olony  of ,  for  that  yon 

[here  state  shortly  the  matter  of  the  information  or  complaint']:  These  are 
therefore  to  command  you  in  Her  Majesty's  name  to  be  and  appear  on  the 

day  of instant  [or  next],  at o'clock  in  the  forenoon,  at 

,  in  the  said  Colony,  before  such  Justices  of  the  Peace  for  the  said 

[Colony]  as  may  then  be  there,  to  answer  to  the  said  information  [or 
complaint],  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this day  of ,  in  the  year  of 

our  Lord  186 — ,  at ,  in  the  [Colony'^  aforesaid. 

J-  S.     (l.  s.) 

8.    Deposition  of  the  Constable  or  other  Person  of  the   Service  of  the 

Summons.    (Not  in  Jervis's  Act). 

[This  Form  will  be  found  in  Part  I.,  "Justices,  No.  1,"  p.  177,  4-  «ee  p.  431]. 

9.   Warrant  where  the  Summons  is  disobeyed.  (B.) 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Waks,  and 

to  all  other  Peace  Officers  in  the  said  [Colony]. 
Whereas  on  the day  of instant  [or  last  past},  informatioa 
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was  laid  \_or  complaint  was  mado]  before  the  undersigned,  one  [or  two] 
of  Her  Majesty's  Jastices  of  the  Peace  in  and  for  the  said  [(/V>/ony]  of 

,  for  that  A.  B.  [<fec.,  cu  in  the  summonsli :    And  whereas  I  [or  we] 

then  issued  my  [or  our]  summons  unto  the  said  A.  B.,  commanding  him 

in   Her  Majesty's  name  to  be  aud  appear  on  the  day  of  

instant  [or  next],  at o'clock  in  the  forenoon,  at ,  in  the  said 

Colony,  before  such  Justices  of  the  Peace  for  the  said  [Colontf']  as  might 
then  be  there,  to  answer  to  the  said  information  [or  complaint],  and  to  be 
further  dealt  with  according  to  law :  And  whereas  the  said  A.  B.  hath 
neglected  to  be  or  appear  at  the  time  and  place  so  appointed  in  and  by  the 
said  summons,  although  it  hath  now  beeu  proved  to  me  [or  us]  upon  oath 
that  the  said  summons  hath  been  duly  served  upon  the  said  A.  B. :  These 
are  therefore  to  command  you  in  Her  Majesty's  name  forthwith  to  apprehend 
the  said  A.  B.,  and  to  bring  him  [or  her]  before  some  one  or  more  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [Colony'],  to 
answer  to  the  said  information  [or  complaint],  and  to  be  nirther  dealt 
with  according  to  law. 

Given  under  my  [or  our]  hand  and  seal,  this day  of  ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  [Colony]  aforesaid. 

J.  S.     (l.  8.) 

10.    Warrant  in  ihe  first  instance.  (C.) 

To  the  Chief  Constable  of ^  in  the  Colony  of  New  South  Wales,  and 

to  all  other  Peace  Officers  in  the  said  [CoUmy], 

Whereas  information  hath  this  day  been  laid  before  the  undersigned, 
one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  [  Colony]  of  ,  for  that  A.  B.  [here  state  shortly  the  matter  of  the 
informcUion]  ;  and  oath  being  now  made  before  me  [or  us]  substantiating 
the  matter  of  such  information  :  These  are  therefore  to  command  you  in 
Her  Majesty's  name  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring 
him  [or  her]  before  some  one  or  more  of  Her  Majesty's  Justices  of  the  Peace 
in  and  for  the  said  [Colony],  to  answer  to  the  said  information,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  [or  our]  hand  and  seal,  this day  of  ,  in  the 

year  of  our  Lord  186 — ,  at  — ,  in  the  Colony  aforesaid. 

J.  S.     (l.  8.) 

11.  Warrant  of  Committal  for  safe  Custody  during  an  Adjournment  of 

the  Hearing.  (D.) 

To  W.  T.,  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales, 

and  to  the  Keeper  of  the  Gaol  at ,  in  the  said  Colony. 

Whereas  on  the day  of instant  [or  last  past],  information 

was  laid  [or  complaint  was  made]  before  the  undersigned,  one  [or  two] 

of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  Colony  of , 

for  that  [&c,,  as  in  the  Summons] :  And  whereas  the  hearing  of  the  same 

is  adjourned  to  the day  of instant  [or  next],  at o'clock 

in  the  forenoon,  at ,  in  the  said  [  CoUmy],  and  it  is  necessary  that  the 

said  A.  B.  should  in  the  meantime  be  kept  in  safe  custodv  :   These  are 
therefore  to  command  you  the  said  constable  in  Her  Majesty's  name 

forthwith  to  convey  the  said  A.  B.  to  the  Gaol  at ,  in  the  said  Colony, 
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and  there  deliver  him  [or  her]  into  the  custody  of  the  Ke^er  thereoC, 
together  with  this  precept ;  and  I  \_or  we]  hereby  oommand  yoa  the  said 
Keeper  to  receive  the  said  A.  B.  into  your  custody  in  the  aaid  Gaol,  and 

there  safely  keep  him  [or  her]  until  the day  of  instant  [or 

next],  when  you  are  hereby  required  to  convey  and  have  him  [or  her]  the 
said  A.  B.  at  the  time  and  place  to  which  the  said  hearing  is  so  adjourned 
as  aforesaid,  before  such  Justices  of  the  Peace  for  the  said  Colony  aa  may 
then  be  there,  to  answer  further  to  the  said  information  [or  complaint], 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  [or  our]  hand  and  seal,  this  —  day  of  — ,  in  the 

year  of  our  Lord  186  — ,  at ^  in  the  Colony  aforesaid. 

J.  S.     (us.) 

12.  Recognizance  for  the  Appearance  of  the  Defendant  where  ike  Ca»e  ie 
adjourned,  or  not  at  once  proceeded  with,  (£•) 

Be  it  remembered,  that  on  the day  of  ,  in  the  year 

our  Lord  186  — ,  A.  B.,  of ,  in  the  Colony  of  New  South 


it. )  w 


To  wit.  3  Wales,  [laborer'\,  and  L.  M.,  of ,  in  the  said  Colony,  [arocerl, 

came  personally  before  the  undersigned,  one  [or  two]  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  [  Colony']^  and  severally  a^now- 
ledged  themselves  to  owe  to  our  Sovereign  Lady  the  Queen  ^e  several 
sums  following,  that  is  to  say  :   the  said  A.  B.  the  sum  of  ^^^ ,  and  the 

said  L.  M.  the  sum  of ,  of  good  and  lawful  money  of  Great  Britain, 

to  be  made  and  levied  of  their  several  goods  and  chattels,  lands  and  tene- 
ments, respectively,  to  the  use  of  our  said  Lady  the  Queen,  her  heirs  ai»d 
successors,  if  he  [or  she]  the  said  A.  B.  shall  fail  in  the  condition  endorsed. 
Taken  and  acKnowledged,  the  day  and  year  first  above  mentioned,  at 
— ,  in  the  said  [C7oZony],  before  me  [or  us],  J.  S. 

The  condition  of  the  within*written  recognizance  is  such,  that  if  the  said 

A.  B.  shall  personally  appear  on  the day  of instant  [or  next], 

at  o'clock  in  the  forenoon,  at ,  in  the  said  [Co/ony],  before  such 

Justices  of  the  Peace  for  the  said  [  Colon^'\  as  may  then  be  there,  to  answer 
further  to  the  information  [or  complaint]  of  C.  D.  exhibited  against  the 
said  A.  B.,  and  to  be  further  dealt  with  according  to  law,  then  the  said 
recognizance  to  be  void,  or  else  to  stand  in  full  force  and  virtae. 

13.  Notice  of  such  Recognizance  to  he  given  to  the  Defendant  and  kit 

Surety, 

Take  notice,  that  you  A.  B.,  of ,  in  the  [Colony']  of  New  South 

Wales,  [laborer'},  are  bound  in  the  sum  of ,  and  you,  L,  M.,  of , 

in  the  said  [  Colony'],  [grocer],  in  the  sum  of ,  that  you  A.  B.  aj^Ksr 

personally  on  the day  of ,  at o'clock  in  the  forenoon,  at 

,  in  the  said  [Colony],  before  such  Justices  of  the  Peace  for  the  said 

[Colony]  as  shall  then  be  there,  to  answer  further  to  a  certain  information 
[or  complaint]  of  C.  D.,  the  further  hearing  of  which  was  adjourned  to 
the  said  time  and  place ;  and  unless  you  appear  accordingly,  the  recogni- 
zance entered  into  by  you  A.  B.,  and  by  L.  M.  as  your  aurefyy  will 
forthwith  be  levied  on  you  and  him. 

Dated  this day  of ,  186—.  J.  S, 
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14.  Certificate  of  Non-appearance   to  he  indorsed  on  the  Defendant's 

Recognizance,  (F.) 

I  [or  we]  hereby  certify  that  the  said  A.  B.  hath  not  appeared  at  the 
time  and  place  in  the  said  condition  mentioned,  bat  therein  hath  made 
default,  by  reason  whereof  the  within-written  reeognizanee  is  forfeited. 

J.  S. 

15.  Notice  to  the  Complainant  or  Informant  of  Defendant s  Apprehension, 

and  nf  Day  of  Hearing,     ( Mot  in  Jervis's  Act). 

Court  of  Petty  Sessions  for  the  District  of ,  the  day  of       - , 

186—,  at . 

We  beg  to  give  you  notice,  that  A.  B.,  against  whom  a  warrant  was 
issued  on  your  information  [or  complaint],  has  been  apprehended  and 
brought  this  day  at  the  place  above  named,  and  ordered  by  a  Justice  to  be 

brought  up  at  the  same  place  on next,  at  — <—  o'clock  at  noon,  on 

the  hearing  of  tho  said  information  [or  complaint],  when  and  where  you 
are  required  to  attend. 

Yours,  &c.,  E.  F.,  Clerk  of  Petty  Sessions. 

To  Mr.  C.  D.  of . 

16.  Depor'iionthata  Person  is  a  material  Witness.  (Not  in  Jervis's  Act). 

New  South'^      The  deposition  of  J.  N.,  of ,  in  the  [Colony]  of  New 

Wales,     y  South  Wale:),  [/armer],  taken  on  oath  before  me  the  under« 
to  wit.     3  sign^  one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for 

the  said  [Colony]^  at ,  in  the  same  [Colony\  this day  of , 

186—,  who  saith  that  £.  F.,  of aforesaid,  [grocerl^  is  likely  to  give 

material  evidence  on  behalf  of  the  prosecutor  [or  complainant,  or  d^en- 
dant]  in  this  behalf,  touching  the  matter  of  the  annexed  [or  within] 
information  [or  complaint] ;  and  that  this  deponent  verily  believes  that 
the  said  £.  F.  will  not  appoar  voluntarily  for  the  purpose  of  being 
examined  as  a  witness,  [or,  if  a  warrant  he  granted  in  the  first  instance, 
'^  without  being  compelled  so  to  do"].  J.  N. 

Before  me,  J.  S. 

17.    Summons  of  a  Witness.  (Gr.  1). 

To  E.  F.,  of ,  in  the  [  Colony]  of  New  South  Wales,  [lahorer]. 

Whereas  information  was  laid  [or  complaint  was  made]  before  the 
undersigned,  one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and 

for  the  said  [Colony]  of ,  for  that  [dhc.^  as  in  the  summons]  ;  and  it 

hath  been  made  to  appear  to  me  [or  us]  upon  [oath]  that  you  are  likely  to 
give  material  evidence  on  behalf  of  the  prosecutor  [or  complainant,  or 
defendant]  in  this  behalf :   These  are  therefore  to  require  you  to  be  and 

appear  on  the day  of instant  [or  next],  at o'clock  in  the 

forenoon,  at ,  in  the  said  Colony,  berore  such  Justices  of  the  Peace  for 

the  said  [Colony]  as  may  then  be  there,  to  testify  what  you  shall  know 
concerning  the  matter  of  the  said  information  [or  complaint].* 
*Ifa  document  is  required  also,  insert  here^  [see  17  Vic.,  No.  39,  s.  8]  : 

And  you  are  further  required  to  bring  with  you  the  following  docu- 
ments, viz.,  [here  describe  them  shortly]^  which  likewise  appear  to  be 
material  evidence  in  this  behalf.    (Ante^  p.  264). 
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Given  under  my  [or  our]  band  and  seal,  this  ——  day  of  »  in  the 

year  of  our  Loii  186—,  at ,  in  the  Colony  afbrasmid. 

J.  8.     (i:«.8.) 

18.  Deposition  of  Constable,  or   other  Person,  of  Service    of  ike  last 

Summons.     (Not  in  Jervis's  Act). 

[Proceed  as  in  Form  No.  8,  Chap.  I.,  and  Part  I.,  "  Jnstieea,  No.  1/' 
p.  177,  adding  at  the  concltision']  :   and  at  the  said  time  tendered  [or 

paid]  to  the  said  £.  F.  the  sum  of ^  for  his  costs  and  expenses  in 

that  behalf. 

19.    Warrant  where  a  Witness  htis  not  obeyed  a  Summons^  (Gt,  2). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

to  all  other  Peace  Officers  in  the  said  [Colony"} • 

Whereas  information  was  laid  [or  complaint  was  made]  before  the 
undersigned,  one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and 

for  the  said  [Colony']  of ,  for  that  [dhc,  as  in  the  summon»2  •  *nd  it 

having  been  made  to  appear  to  me  [or  us]  upon  oath  that  £.  F.,  of ^  in 

the  said  [Colonyl^  [laborer"],  was  likely  to  give  material  evidence  on  behalf 
of  the  [prosecutor],  I  [or  we]  did  duly  issue  my  [or  our]  summons  to  the 

said  E.  F.,  requiring  him  [or  her]  to  be  and  appear  on  the day  oi  -^— 

instant  [or  next],  at o'clock  in  the  forenoon  of  the  same  day,  at ^ 

in  the  said  Colony,  before  such  Justices  of  the  Peace  for  the  said  [CM^njr] 
as  might  then  be  there,  to  testify  what  he  [or  she]  should  know  Gonoeming 
the  said  A.  B.,  or  the  matter  of  the  said  information  [or  complaint]  :* 
And  whereas  proof  hath  this  day  been  made  before  me  [or  us]  apon  oath, 
of  such  summons  having  been  duly  served  upon  the  said  £.  F.,  and  of  a 
reasonable  sum  having  been  paid  [or  tendered]  to  him  [or  her]  for  his  [or 
her]  costs  and  expense^  in  that  behalf :  And  whereas  the  said  C  F.  hath 
neglected  to  appear  at  the  time  and  place  appointed  by  the  said  summons, 
and  no  just  excuse  hath  been  offered  for  such  neglect :  These  are  there* 
fore  to  command  you  to  take  the  said  £.  F.,  and  to  bring  and  have  him 

[or  her]  on  the day  of instant  [or  next],  at o'clock  in  the 

forenoon,  at ,  in  the  said  Colony,  before  such  Justices  of  the  Peace  for 

the  said  [Colony]  as  may  then  be  there,  to  testify  what  he  [or  she]  shsll 
know  concerning  the  matter  of  the  said  information  [or  complaint^. 

Given  under  my  [or  our]  hand  and  seal,  this day  of ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  [Colony]  aforesaid. 

J.  S-      (h.  s.) 

20.    Warrant  for  a  Witness  in  the  first  instance.  (G.  3). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

to  all  other  Peace  Officers  in  the  said  [Colony], 
Whereas  information  was  laid  [or  complaint  was  made|]   before  tbe 
undersigned,  one  [or  two]  of  her  Majesty's  Justices  of  the  Peace  in  and  for 

the  said  [Colony]  of ,  for  that  [due,  as  in  the  summons]  :  and  it  being 

made  to  appear  before  me  [or  us]  upon  oath  that  £.  F.,  of  ,  in  the 

said  Colony,  [laborer],  is  likely  to  give  material  evidence  on  behalf  <tf  tlie 
[prosecufor]  in  this  matter,  and  it  is  probable  that  the  sud  E.  P.  will  no 
attend  to  give  evidence  without  being  compelled  so  to  do :  These  are  there* 
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fore  to  cotnmand  you  to  bring  and  have  the  said  E.  F.  before  me  [or  us], 

on  the day  of instant  [or  next],  at  o'clock  in  the  forenoon, 

at ,  in  the  said  Colony,  or  before  such  other  Justices  of  the  Peace  for 

the  said  [Colony"]  as  may  then  be  there,  to  testify  what  he  [or  she]  shall 
know  concerning  the  matter  of  the  said  information  [or  complaint]. 

Given  under  my  [or  our]  hand  and  seal,  this day  of j  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  [Colont/]  aforesaid. 

J.  S.     (l.  8.) 

21.  Commitment  of  a  Witness  for  refusing  to  be  sworn  or  to  give  Evidence* 

(df.  4). 

To  W.  T.,  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales, 

and  to  the  Keeper  of  the  [  Oaol]  at   ,  in  the  said  Colony. 

Whereas  information  was  laid  [or  complaint  was  made]  before  the 
undersigned,  one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and 

for  the  said  [Colony]  of ,  for  that  [&e,^  as  in  the  summons]  ;  and  one 

£.  F.,  now  appearing  before  me  [or  us],  such  Justice  as  aforesaid,  on  the 

day  of ,  at ,  in  the  said  Colony,  and  being  required  by  me 

[or  us]  to  make  oath  [or  affirmation]  as  a  witness  in  that  behalf,  hath  now 
refused  so  to  do  [or^  ^'  being  now  here  duly  sworn  as  a  witness  in  the  matter  of 
the  said  information  [or  complaint],  doth  refuse  to  answer  certain  questions 
concerning  the  premises  which  are  now  here  put  to  him  [or  her]  "],  without 
offering  any  just  excuse  for  such  his  [or  her]  refusal :  These  are  therefore 
to  command  you  the  said  constable  to  take  the  said  E.  F.,  and  him  [or 

her]  safely  to  convey  to  the  [Oaol]  at aforesaid,  and  there  deliver 

him  [or  her]  to  the  said  Keeper  thereof,  together  with  this  precept ;  and  I 
[or  we]  do  hereby  command  you  the  said  Keeper  of  the  said  [  G€U)l]  to 
receive  the  said  E.  F.  into  your  custody  in  the  said  [Gaol]j  and  there 
imprison  him  [or  her]  for  such  his  [or  her]  contempt,  for  the  space  of 
days,  unless  he  [or  she]  shall  in  the  meantime  consent  to  be  examined  and 
to  answer  concerning  the  premises  ;  and  for  your  so  doing  this  shall  be 
your  sufficient  warrant. 

Oiven  under  my  [or  our]  hand  and  seal,  this day  of ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  [Colony]  aforesaid. 

J.  S.     (l.  8.) 

22.  Information  to  ground  a  Summons  or  Warrant  against  a  Witness 
not  attending  to  give  Evidence^  (where  the  particular  Statute  imposes  a 
Penalty  for  such  neglect'),  in  order  to  convict  him.  (Not  in  Jervis's 
Act),  (p) 

[Proceed  to  the  asterisk*  as  in  the  form  of  information  No.  1,  antCy 
p.  450,  then  thus]  :  that  information  [4fc.,  proceed  as  in  No.  19,  (G.  2), 
ante,  to  the  asterisk*,  then]  :  that  the  said  E.  F.  was  served  with  a 
duplicate  of  such  summons  by  this  informant  on  the  *— —  day  of  — 

(p)  It  would  appear  that  the  punishment  of  imprisonment  **  for  not  exceeding 
seven  days  unless  the  witness  shall  in  the  meantime  consent  to  be  examined,  ana 
to  answer  conceminff  the  premises,**  enacted  by  11  A  12  Vic,  c.  43,  s.  7,  would  be 
cumulative  upon  snch  penalty.  This  information  miprht  be  made  by  the  constable 
who  served  the  summons  on  the  witness.  (Oke  F.)  But  see  **  Witness,**  Note  (a), 
p.  423. 
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imttant,  personAHy,  [or  by  leaving  the  same  with  N.  Q.  at  the  said  £.  F.*s 

uftoal  place  of  abode],  at ,  in  the  said  [Colonji],  [and^  if  the  Siatut€ 

requires  a  tender'],  and  at  the  same  time  tendered  [or  paid]  to  the  amid  £. 

F.  the  sum  of for  his  costs  and  expenses  in  that  behaU^  and  that  the 

said  E.  F.  hath  [^*  wilfnlly''  or  as  the  Statute  may  6e]  neglected  [or 
refused]  to  appear  at  the  time  and  place  appointed  bj  the  said  sammoiiay 
and  no  jost  [or  reasonable]  excuse  hath  been  offered  for  such  r^lect 
[or  refusal],  contrary,  &c 

23.  Conviction  thereon^  where  the  Statutes  require  it, 

[Proceed  as  in  either  of  the  Forms,  No.  30  (I.  I),  or  No.  31  (I.  2), 
post,  according  as  the  penalty  is  to  be  recovered,  stating  the  offence  as  in 
the  above  information  in  the  past  tense"], 

24.  Commitment  thereon. 
[This  id  easily  framed  from  the  Conviction  (23)]. 

25.   The  like  Information  as  No.  22,  ante,  for  refusing  to  be  exafmined  on 
Oath  or  Affirmation,  (q)     (Not  in  tfervis  s  Act). 

[Proceed  to  the  asterisk*  in  the  form  of  Information  No.  1,  ante^  p.  450, 

then  thus]  :   That  on  the day  of last,  information  was  Laid  [or 

complaint  was  made]  before  J.  L.,  Esquire,  one  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  [Colony]  of  — -,  by  C.  D,,  of  &c^  that 
[dfc,  as  in  the  summons  to  the  defendant  in  the  case] ;  that  one  E.  F. 

appeared  on  this day  of ,  before  L.  M.,  Esquire,  one  of  Her 

Majesty's  Justices  of  the  Peace  in  and  for  the  said  [Colony]y  as  a  witnests 
in  that  behalf,  and,  being  required  by  the  said  last-mentioned  Justice  to 
make  oath  or  affirmation  as  a  witness,  refused  and  still  doth  refuse  so  to  do, 
[or  ^^  being  then  and  there  duly  sworn  as  such  witness,  refused  and  still 
doth  refuse  to  answer  certain  questions  concerning  the  premises  which  were 
then  and  there  put  to  him  "],  without  offering  any  just  excuse  for  soch  his 
refusal,  contrary,  Sec. 

26.   Conviction  thereon. 
[The  same  as  No.  23,  ante,  adapted  to  above  Information,  No.  25]. 

27.   Commitment  thereon, 
[This  is  easily  framed  from  the  Information  No.  25,  and  Conviction],  (k) 

28.  Minutes  of  Proceedings  at  the  Hearing ,  with  Adjudication,  (s)      (Not 

in  Jer vis's  Act). 

C.  D.  against  A.  B.  day  of ,  18 — ,  at  N. 

Before  J.  T.  B.  and  J.  D.,  Esquires. 
The  defendant  appeared  on  a  [warrant]  granted  by  J.  D.  M.,  Esquire, 

(q)  In  some  oases,  where  the  Statute  allows  it  the  conviction  might  be  immediate 
on  the  refusal,  without  an  information  or  summons  being  previously  taken. 

(b)  If  no  conviction  is  required  by  the  particular  Statute,  the  Commitment  Kou 
21  (Q.  4),  ante,  p.  457,  may  be  easily  adapted  to  a  pequniary  penalty  pnnishmeot 

(s)  These  minutes  may  be  either  written  on  a  separate  paper,  signed  by  the 
convicting  Justice  or  Jnstices,  and  annexed  to  the  information,  or  on  the  back  of  tbe 
information  or  summons  or  warrant, — or  in  a  separate  book  for  that  sole  purpose. 
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charging  him  with  Msaulting  and  beating  at  L.,  on  the  3rd  instant,  one  G.  D. 
Defendant,  on  being  asked  what  he  has  to  say,  pleads  guilty,  [or  com- 
plainant on  his  oath  saith "]. 

E.  F.,  of ,  [hborer]^  on  his  oath  saith  ,  [or  complainant  does 

not  appear,  and  defendant  attends  with  his  witnesses]. 
AdjudicatioTu,']     1.  On  dismissal. — Diamissedy  with  costs,  vix.,  fees  for 
summonses  to  two  witnesses,  4«.,  two  witnesses'  attendance,  5«.=9«.y 
to  be  paid  [/orthwith']  or  levied  by  distress,  or,  in  default,  impri? 
sonment  for  fourteen  days,  unless  costs  of  distress  be  paid. 

2.  Where  imprisonment  only. — Convicied:  To  be  imprisoned  with  hard 
labor  for  [two]  calendar  months.  Costs,  14«.  6(2.,  to  be  paid  forth- 
with or  levied  by  distress,  and,  in  default,  imprisonment  for  fourteen 
days  additional,  and  to  pay  costs  of  commitment,  ISs.  6d, 

3.  Where  a  penalty. —  Convicted :  To  pay  penalty,  5«.,  damage  [or 
value],  Is.j  and  costs,  14«.,  forthwith  [or  on  or  before  the  12th  in- 
stant] :  to  be  recovered  hy  distres^j  and,  in  default,  one  calendar 
month's  imprisonment  with  hard  labor,  unless  sooner  paid,  with  costs 
of  distress. 

[For  the  form  of  the  terms  of  an  adjudication  on  a  complaint,  vide 
Form  No.  b^^poat,  Minute  of  Order  for  tService,  whieh  wiU  be  «tm»Asr]. 

29.  Warrant  to  remand  a  Defendant  when  apprehended.  (H.) 

To  W.  T.,  Cbief  Constable  of  ,  in  the  Colony  of  New  South  Wales, 

and  to  the  Keeper  of  the  [Oaol]  at ,  in  the  said  [Colont/']. 

Whereas  information  was  laid  [or  complaint  was  made]  before  the 
undersigned,  one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and 
for  the  said  [Coloni/]  of ,  for  that  [^c,  as  in  the  summons  or  war- 
rant'] :  And  whereas  the  said  A.  B.  hath  been  apprehended  under  and  by 
virtue  of  a  warrant  upon  such  information  [or  complaint],  and  is  now 
brought  before  me  [or  us]  as  such  Justice  as  aforesaid  :  These  are  there- 
fore to  command  you  the  said  constable  in  Her  Majesty's  name  forthwith 

to  convey  the  said  A.  B.  to  the  [Oaof\  at ,  in  the  said  Colony,  and 

there  to  deliver  him  [or  her]  to  the  saia  Keeper  thereof,  together  with  this 
precept ;  and  I  [or  we]  do  hereby  command  you  the  said  Keeper  to  receive 
the  said  A.  B.  into  your  custody  in  the  said  [Ooal],  and  there  safely  keep 

him  or  [her]  until next,  the day  of [instant]y  when  you 

are  hereby  commanded  to  convey  and  have  him  [or  her]  at ,  in  the  said 

Colony,  at o'clock  in  the  forenoon  of  the  same  day,  before  such  Jus- 
tices of  the  Peace  of  the  said  Cobny  as  may  then  be  there,  to  answer  to 
the  said  information  [or  complaint],  and  to  be  further  dealt  with  aocordbg 
to  law. 

Given  under  my  [or  our]  hand  and  seal,  this day  of         ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  [Colony]  aforesaid. 

J.  S.    (l.  a.) 

30.   Conviction  for  a  Penalty  to  be  levied  by  Distress^  andj  in  default  of 

sufficient  Distress j  Imprisonment.  (I.  1). 

\     Be  it  remembered,  that  on  the day  of ,  in  the  year 

To  wit. )  of  our  Lord  186 — ,  at  ,  in  the  said  [Colony]^  A.  B.,  of 

,  in  the  said  Colony,  [laborer],  is  convicted  before  the  undersigned, 
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one  [or  two]  of  Her  Majedty*s  Jastices  of  the  Peace  for  the  f«aid 
[Colon^']j  for  that  he  [or  she]  the  said  A.  B.  [^.,  stating  the  offenoty 
and  the  time  and  place  when  and  where  committed] ;  and  I  [or  we] 
adjudge  the  said  A.  B.  for  his  [or  her]  said  offence  to  forfeit  and  pay 
the  sam  of  [stating  the  penalty^  and  also  the  compensation,  if  any],  to 
be  paid  and  applied  according  to  law,  and  also  to  pay  to  the  said  C.  D.  the 

sum  of ,  for  his  [or  her]  costs  in  this  behalf;  and,  if  the  said  seTeral 

Bums  be  not  paid  forthwith  [or  on  or  before next*],  I  [or  we]  order 

that  the  same  be  levied  by  distress  and  sale  of  the  goods  and  cliattels 
of  the  said  A.  B.,  and,  in  default  of  sufficient  distress,*  I  [or  we]  adjndge 

the  said  A.  B.  to  be  imprisoned  in  the  [Oaof]  at ,  in  the  said  Colcmy, 

[there  to  be  kept  to  hard  labor]  for  the  space  of ,  unless  the  said  several 

sums,  and  all  costs  and  charges  of  the  said  distress,  [and  of  the  commitment 
and  conveying  of  the  said  A.  B.  to  the  said  Gaol]^  shall  be  sooner  paid. 

Given  under  my  [or  our]  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at ,  in  the  Colony  aforesaid.  J.  S.     (l*.  s.) 

*•*  Oft  where  the  ietuing  of  a  distress  warrant  would  be  ruinouM  to  the  deftn- 
dant  or  his  family^  or  it  appears  that  he  hat  no  goods  whereon  to  leiy 
a  distress^  then^  instead  of  tne  words  between  the  asterisks  *  \  say  :  **  then 
inasmuch  as  it  hath  now  heen  made  to  appear  to  me  ^or  us]  that  the  isauing 
of  a  warrant  of  distress  in  this  behalf  would  be  minous  to  the  said  A.  R 
and  his  family,  [or  **  that  the  said  A.  B.  hath  no  goods  or  chattels  whereoa 
to  levy  the  said  sums  by  distress'*],  I  [or  we]  adjudge,  Ac.,*'  as  a6o9f,  to 
the  end, 

31.  Conviction  for  a  Penalty^  and,,  in  default  of  Payment,  ImprisonmenL 

(I.  2). 

}Be  it  remembered,  that  on  the day  of ,  in  the  vear 
of  our  Lord  186 — ,  at ,  in  the  said  [Colonyly  A.  B.,  of -^ — , 

in  the  said  Colony,  [laborer\  is  convicted  before  the  undersigned,  one  [or 
two]  of  Her  Majesty's  Justices  of  the  Peace  for  the  said  Colony,  for  that 
he  [or  she]  the  said  A.  B.  [&c,^  stating  the  offence^  and  the  time  and  piace 
when  and  where  it  was  committed] ;  and  I  [or  we]  adjudge  the  said  A.  B. 
for  his  [or  her]  said  offence  to  forfeit  and  pay  the  sum  of  [st€Uing  the 
penalty^  and  the  compensation,  if^t^W^i  to  be  paid  and  applied   according 

to  law,  and  also  to  pay  to  the  said  C.  D.  the  sum  of ,  for  his  [or  her] 

costs  in  this  behalf ;  and,  if  the  said  several  sums  be  not  paid  forthwith, 

[or  on  or  before  next],  I  \or  we]  adjudge  the  said  A.  B.  to  be 

imprisoned  in  the  [OaoT]  at ,  in  the  said  \^Colony\  [and  there  to  be 

kept  to  hard  labor]  for  the  space  of ,  unless  the  said  several  sams  [and 

the  costs  and  charges  of  conveying  the  said  A.  B.  to  the  said  Graol]  shall 
be  sooner  paid. 

Given  under  my  [or  our]  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at ,  in  the  Colony  aforesaid.  J.  S.     (l.  s.) 

32.  Conviction  when  the  Punishment  is  by  Imprisonment,  d?c.  (L  3). 

}Be  it  remembered,  that  on  the day  of ^  in  the  year 
of  our  Lord  186 — ,  in  the  said  [Colony],  A.  B.,  of  — — ,  in 
the  said  Colony,  [Uzborer],  is  convicted  before  the  undersigned,  one  [jt 
two]  of  Her  Majesty's  Justices  of  the  Peace  for  the  said  [Cfdony],  for 
that  he  [or  she]  the  said  A.  B.  [d&c,  stating  the  offmce,  and  the  time  and 
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place  when  and  where  committed]  ;  and  I  [or  we]  adjudge  the  said  A.  B. 

for  his  [or  her]  said  offence  to  hia  imprisoned  in  the  Gaol  at ,  in  the 

said  Colony,  [and  there  kept  to  hard  labor']  for  the  space  of ;  and  I 

[or  we]  also  adjudge  the  said  A.  B.  to  pay  the  said  C.  D.  the  sum  of 

,  for  his  [or  her]  costs  in  this  behalf ;  and  if  the  said  sum  for  costs 

be  not  paid  forthwith,  [or  on  or  before next],  then*  I  [or  we]  order 

that  the  Raid  sum  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  A.  B. ;  and,  in  default  of  sufficient  distress  in  that  behalf,*  I 
[or  we]  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  said  Gaol  [and 

there  kept  to  hard  labor]  for  the  space  of ,  to  commence  at  and  from 

the  termination  of  his  [or  her]  imprisonment  aforesaid,  unless  the  said 
sum  for  costs  shall  be  sooner  paid. 

Given  under  my  [or  our]  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at ,  in  the  Colony  aforesaid.  J.  S.     (l.  s.) 

*•*  Or,  where  the  iteuing  of  a  diatreaa  warrant  would  he  ruinous  to  the  defen^ 
dant  or  his  /amily,  or  it  appears  that  he  has  no  goods  whereon  to  levy  a 
distress^  then,  instead  of  the  words  between  the  asterisks  *  *,  say :  "  inas- 
much as  it  hath  now  been  made  to  appear  to  me  for  as]  that  the  issuing 
of  a  warrant  of  distress  in  this  behalf  would  be  ruinous  to  the  said  A.  B. 
and  his  family,  [or,  **  that  the  said  A.  B.  hath  no  goods  or  chattels  whereon 
to  levy  the  said  sum  for  costs  by  distress"],  I  [or  we]  acyudge,  Ac.** 

33.   Conviction  on  view  of  a  Justice,  (t)  (Not  in  Jervis's  Act). 

New  South  "^      Be  it  remembered,  that  on  the day  of ,  in  the 

Wales      vyear  of  our  Lord  186 — ,   I,  G.  H.,  Esquire,  one  of  Her 
to  wit.     )  Majesty's  Justices  of  the  Peace  in  and  for  the  Colony  of 

New  South  Wales,  personally  saw  A.  B.,  of ,  in  the  said  Colony  of 

N.  S.  W.,  [here  state  the  offence  seen  committed]^  contrary,  &c.  Whereupon 
it  is  considered  and  adjudged  by  [me]  the  said  Justice  that  the  said  A.  B. 
be  convicted,  and  he  is  by  me  accordingly  hereby  convicted  of  his  said 
offence,  upon  my  own  view  as  aforesaid,  according  to  the  form  of  the 
Statute  aforesaid  in  that  case  made  and  provided ;  and  I  adjudge  the  said 
A.  B.  for  his  said  offence  [conclude  as  usucd], 

34.  Adjudication  for  a  joint  Offence  where  the  Penalty  is  severed  among 

the  Defendants.  (Not  in  Jervis's  Act). 

And  I  adjudge  the  said  A.  B.,  E.  F.,  and  G.  H.  for  their  said  offence  to 
forfeit  and  pay  the  sum  of  [£5,  the  full  penalty]^  to  be  paid  and  applied 

according  to  law,  and  also  to  pay  to  the  said  C.  D.  the  sum  of for  his 

costs  in  this  behalf,  in  the  following  proportions,  that  is  to  say :  the  said 
A.  B.  for  his  said  offence  the  sum  of  [£2,  share  of  penalty]^  and  the  sum 

of for  costs ;  and  the  said  E.  F.  for  his  said  offence  the  sum  of  [£1, 

other  part  ofpenalty\  and  the  sum  of for  costs ;  and  the  said  G.  H. 

for  his  said  offence  the  sum  of  [£2,  remainder  of  penalty]^  and  the  sum 

of  for  costs  ;  and  if  the  said  several  apportioned  sums  be  not  paid 

forthwith,  [or  on  or  before next],  by  the  said  A.  B.,  E.  F.,  and  G.  fl., 

respectively,  I  adjudge  each  of  them,  the  said  A,  B.,  £.  F.,  and  G.  H., 
who  shall  make  default  in  that  behalf,  severally  to  be  imprisoned  in  the 


(t)  This  conYiction  is  authorised  in  the  case  of  Idle  and  Disorderly  Persons, 
(b  2  of  Vagrant  Act,  ante,  p.  416),  and  by  s.  2  of  Geo.  II.,  c.  21,  t.  f .,  for  Swearing, 
(ante,  p.  400). 
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[^Gaol]  at ,  in  the  said  [Cofeny],  [and  there  to  be  kept  to  hard  labor] 

for  the  space  of  ;  [or^  if  imprisonment  be  different  to  eack,  say  ]  :  I 

adjudge  the  said  A.  B.,  E.  F.,  and  G.  H.  to  he  severally  imprisoned  in 

the  [GaoT\  at ,  in  the  said  [Co^wy],  [and  there  severally  to  be  kept 

to  hard  labor']  for  the  following  periods  respectively,  that  is  to  say  : —  the 

said  A.  B.  for  the  space  of ;   the  said  E.  F.  for  the  space  of ; 

and  the  said  G.  H.,  for  the  space  of  ■ ;  unless  the  said  several  sums  so 
adjudged  to  be  paid  by  the  person  so  making  default  shall  be  sooner  paid. 

35.  Adjudication  upon  several  Defendants  for  a  several  Offence  on  one 

Conviction^  where  the  penalty  is  the  same  to  each. 

New  South  ^      Be  it  remembered,  that  on  the day  of ,  in  the 

Wales      >year  of  our  Lord  186 — ^  at  ,  in  the  said  Colony  of 

to  wit.  )  New  South  Wales,  A.  B.,  E.  F.,  and  G.  H.  are  convicted 
before  the  undersigned,  [two]  of  Her  Majesty's  Justices  of  the  Peace  in 
and  for  the  said  Colony,  for  that  they  the  said  A.  B.,  E.  F.,  &  G.  H.  did 
[4^;.,  stating  the  offence] ;   and  we  adjudge  the  said  A.  B.  for  his  said 

offence  to  forfeit  and  pay  the  sum  of ,  to  be  [respectively]  paid  and 

applied  according  to  law,  and  also  to  pay  to  C.  D.  tiie  sum  of for  his 

costs  in  respect  of  the  said  A.  R.  in  this  behalf;  and  if  the  said   several 

sums  be  not  paid  forthwith,  [or  on  or  before  the day  of ^],  we 

adjudge  the  said  A.  B.  to  be  imprisoned  in  the  Gaol  at ^  in  the  said 

[  Ck)lony\  [there  to  be  kept  to  hard  labor]  for  the  space  of ^  unless  tiie 

said  several  sums  [and  the  costs  and  charges  of  the  commitment  and  con- 
veying of  the  said  A.  B.  to  the  said  common  Gaol]  shall  be  sooner  paid ; 
and  we  adjudge  the  said  E.  F.  for  his  said  offence  to  forfeit  and  pay 
[^.,  as  ahovey  repeating  the  like  (zdjudication  against  each  defendant 
convicted], 

N.B. —  When  the  punishment  is  by  imprisonment^  and  nothy penalty^  and 
the  same  punishment  is  assigned  to  each  offender ^  the  adjudication  in  the 
Form  (I.  3),  No.  32,  (ante,  p.  460),  may  adjudge  all  the  defendants  "  for 
their  said  offence,  to  be  severally  imprisoned  in  the  &c.",  but  the  euljudica- 
tion  of  costs  in  that  case  mtistj  tf  they  are  ordered,  be  separcUe. 

36.  Adjudication  upon  several  Defendants  for  a  several  Offence  in  one 
Conviction  where  the  Penalty  is  different  on  each,  (Not  in  Jervis's 
Act). 

[This  will  be  precisely  the  same  Form  as  35,  supra]» 

37.  Conviction  for  a  second  or  subsequent  Offence,    f  Not  in  Jervis's  Act). 

[This  will  be  in  either  of  the  foregoing  Forms  of  Convictions^  adding 
before  the  first  adjudication  the  following  averment  of  the  previous  convic' 
tion]  : — 

And  whereas  it  is  now  duly  proved  before  us  the  said  Justices  that  the 

said  A.  B.  was  heretofore,  to  wit,  on  the day  of ,  in  the  year 

of  our  Lord  186 — ,  duly  convicted  before ,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace  in  and  for  the  said  [Colony],  for  that  he  the  said  A.  B- 

did  on  the  day  of  ,  at ,  in  the  said  [Colony}<,  [state  the 

offence  as  in  the  former  conviction]  ;  and  the  said  A.  B.  was  therenpoa 
flbdjudged,  for  his  said  last-mentioned  offence,  to  [state  the  €u^udieatioi» 
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correctly"]  :  And  we  adjudge  the  said  A.  B.,  for  his  said  [second  or  third] 
ofience,  of  which  he  has  been  so  convicted  this  day  as  aforesaid,  to  forfeit 
[dhcj  proceeding  to  the  end  as  in  tJie  ordUnary  way], 

37  (a).  Indorsement  in  hacking  a  Warrant,  (E.) 

Whereas  proof  on  oath  hath  this  day  been  made  before  me, 
-one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 

To  wit. )  \_Golony\  of ,  that  the  name  of  J.  S.  to  the  within  warrant 

subscribed  is  of  the  handwriting  of  the  Justice  of  the  Peace  within  men- 
tioned :  I  do  therefore  hereby  authorize  W.  T.,  who  bringeth  to  me  this 
warrant,  and  all  other  persons  to  whom  this  warrant  was  originally 
directed,  or  by  whom  it  may  lawfully  be  executed,  and  also  all  constables 
and  other  Peace  Officers  of  the  said  [  CoUmy]^  to  execute  the  same  within 
the  said  last  mentioned  [  Colony^  and  to  bring  the  said  A.  B.,  if  appre- 
hended within  the  same  [Colony^y  before  me,  or  before  some  other  Justice 
or  Justices  of  the  Peace  of  the  same  [Colony]^  to  be  dealt  with  according  to 
law. 

Given  under  my  hand,  this day  of ^  186 — .  J.  L. 

38.  Order  for  Payment  of  Money  to  he  levied  by  Distress,  and,  in  default 

of  distress,  Imprisonment,  (K.  1). 

Be  it  remembered,  that  on  the day  of ,  in  the  year  of 

-our  Lord  1 86 — ,  complaint  was  made  before  the  undersigned,  one 
To  wit.  ^  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  IColouyl  of  New  South  Wales,  for  that  [staiing  the  facts  entitling  the 
complainant  to  the  order,  with  the  time  and  place  when  and  where  they 

occurred']  ;  and  now  at  this  day,  to  wit,  on  the day  of ,  at  ^ 

in  the  said  Colony,  the  parties  aforesaid  appear  before  me  [or  us]  the  said 
Justice,  [or  *^  the  said  C.  D.  appears  before  me  [or  us]  the  said  Justice, 
but  the  said  A.  B.,  although  duly  called,  doth  not  appear  by  himself 
[or  herself],  his  [or  her]  Counsel  or  Attorney,  and  it  is  now  satisfac- 
torily proved  to  me  [or  us]  on  oath  that  the  said  A.  B.  has  been  duly 
served  with  the  summons  in  this  behalf  which  required  him  [or  her]  to  he 
and  appear  here  at  this  day  before  such  Justices  of  the  Peace  for  the  said 
[Colony]  as  should  now  be  here,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law"]  ;  and  now,  having  heard  the  matter 
of  the  said  complaint,  I  [or  we]  do  adjudge  the  said  A.  B.  to  pay  to  the  said 

C.  D.  the  sum  of forthwith,  [or  on  or  before  the  — —  day  of 

next,  or  as  the  Statute  may  require],  and  also  to  pay  the  said  C.  D.  the 

sum  of for  his  [or  her]  costn  in  this  behalf;  and  if  (v)  the  said  several 

sums  be  not  paid  forthwith,  [or  on  or  before  the day  of next],*  I 

[or  we]  hereby  order  that  the  same  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  A.  B. ;  and,  in  default  df  sufficient  distress  in  that 
behalf,*  1  [or  we]  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  [GaoQ 
at ,  in  the  said  [  Colony],  [and  there  kq>t  to  hard  kd>or]  for  the  space 


(t)  Add  here,  with  reference  to  the  minute  of  the  order  required  by  sec.  17  to  be 
served :  **  Upon  a  dopy  of  a  minute  of  this  order  being  served  upon  the  said  A.  B., 
either  personally  or  by  leaving  the  same  for  him  at  liis  last  or  most  usual  r^ace 
of  abode." 
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of ,  unless  the  said  seveiml  Boms,  mmI  aU  costs  and  charges  of  the  said 

distress,  [and  of  ike  ccmmitwuMi  and  conveying  of  ike  said  A.  B.  to  ike  emid 
Gaol]^  shall  be  sooner  paid. 

Given  under  my  [or  our]  hand  and  seal,  this  day  of ^  in  the 

year  of  our  Lord  186 — ^  at ,  in  the  Colony  aforesaid. 

J.  8.     (l.  b.) 

*•*  Or,  lehere  the  ittuing  of  a  distress  learrant  would  bs  rmimous  io  ike  defen" 
dant  or  his  family,  or  it  appears  that  he  has  no  goods  ttkerecn  io  levy  a 
distress,  then,  instead  of  the  words  between  the  asterisks  *  *,  smw  :  **  then 
iDasmnch  as  it  hath  now  been  made  to  appear  to  me  [or  as]  that  the  uwaing 
of  a  warrant  of  distress  in  this  behalf  would  be  minous  to  the  said  A.  B. 
and  his  family,  [or  **  that  the  said  A.  B.  hath  no  goods  or  chattftla  whereon 
to  lery  the  said  sums  by  distress**],  I  lor  we]  a4judge,  Ac,  as  mbove^  io 
the  end. 


rit.  )  [( 


39.  Order  for  Payment  of  Money,  andj  in  default  of  payment,  Imprison- 

meni.  (K.  2). 

Be  it  reraembered,  that  on  the day  of ,  in  the  year  of 

our  Lord  186 — ,  complaint  was  made  before  the  undersigned,  one 
To  wit.  )  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 

said  [Colony"]  of ,  for  that  [stating  ike  facts  entitling  ike  consplainamt 

io  ike  order,  with  Ike  time  and  place  wken  and  wkere  tkey  occurred  3 ;  and 

now  at  this  day,  to  wit,  on  the day  of ,  at  ^  in  the  said 

[Colony]^  the  parties  aforesaid  appear  before  me  [or  us]  the  said  Justice, 
[or  *^  the  said  C.  D.  appears  before  me  [or  us]  the  said  Justice,  but  the 
sflid  A.  B.,  although  duly  called,  doth  not  appear  by  himself  [or  herself], 
his  [trr  her]  Counsel  or  Attorney,  and  it  is  now  stisfaotorily  proTed  to  me 
[or  us]  on  oath  that  the  said  A.  B.  has  been  duly  served  with  the  summons 
in  this  behalf  which  required  him  [or  her]  to  be  and  appear  here  on  this 
day,  before  such  Justice  of  the  Peace  for  the  said  [Colon}/]  as  shonld  now 
be  here,  to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law''] ;  and  now,  having  heard  the  matter  of  the  said  ooniplaint,  I 

[or  we]  do  adjudge  the  said  A.  B.  to  pay  to  the  said  C.  D.  the  sum  of 

forthwith,  [or  on  or  before  next,  or  as  ike  Statute  may  re^piire], 

and  also  to  pay  to  the  said  C.  D.  the  sum  of ,  for  his  [or  her]  costs 

in  this  behalf ;  and  if  (w)  the  said  several  sums  be  not  paid  forthwith,  [or 

"on  or  before  the day  of next "],  I  [or  we]  adjudge  the  said 

A.  B.  to  be  imprisoned  in  the  [Gaol]  at  ,   in  the  said  [Co/oay], 

[tkere  to  be  kept  to  hard  labour]  for  the  space  of ^  unless  the  said 

several  sums  [and  the  costs  and  charges  of  conveying  the  said  A^'R,  to  ike 
said  [  OaoT]  shall  be  sooner  paid. 

Given  under  my  [or  our]  hand  and  seal,  this day  of — ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  Colony  aforesaid. 

J.  S.     (l.8.) 

40.  Order  for  any  other  matter  where  the  disobeying  of  it  is  punishable 

with  Imprisonment.  (K.  3). 

Be  it  remembered,  that  on  the day  of ,  in  the  year  of 

our  Lord  186 — ,  complaint  was  made  before  the  undersigned,  one 
To  wit.  \  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 


-it.  \  [i 


(w)   Vide  Note  (v),  ante.  Form  (K.  1),  for  an  addition  to  be  made  here. 
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Raid  ^Colony']  of ,  for  that  [stating  the  foci  8  entitUng  the  complainant 

to  the  order ^  with  the  time  and  place  when  and  where  they  occurred]  ;  and 

now  at  this  day,  to  wit,  on  the day  of ,  at ,  in  the  paid 

'  (^olony]y  the  parties  aforesaid  appear  before  me  [or  or]  the  said  Justice, 
'or  *'  the  said  C.  D.  appears  before  me  [or  us]  the  said  Justice,  but  the 
said  A.  B.,  although  duly  called,  doth  not  appear  by  himself  [or  herself], 
his  [or  her]  Counsel,  or  Attorney,  and  it  is  now  si^tisfactorily  proved  to  me 
upon  oath  that  the  said  A.  B.  has  been  duly  served  with  the  summons  in 
this  behalf  which  required  him  [or  her]  to  be  and  appear  here  at  this  day 
before  such  Justices  of  the  Peace  for  the  said  [Colony]  as  should  now  be 
here,  to  answer  to  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law''] ;  and  now,  having  heard  the  matter  of  the  said  complaint, 
I  [or  we]  do  therefore  adjudge  the  said  A.  B.  to  [here  stale  the  matter 
required  to  he  done]  ;  and  if,  upon  copy  of  a  minute  of  this  order  being 
served  upon  the  said  A.  B.,  either  personally  or  by  leaving  the  same  for  him 
[or  her]  at  his  [or  her]  last  or  most  usual  place  of  abode,  he  [or  she]  shall 
neglect  or  refuse  to  obey  the  same,  in  that  case  I  [or  we]  adjudge  the  said 
A.  B.,  for  such  his  [or  her]  disobedience,  to  be  imprisoned  in  the  [Oaol'\ 

at ,  in  the  said  [Colony]^  [there  to  he  kept  to  hard  labor]  for  the  space 

of ,  [unless  the  said  order  be  sooner  obeyed,  if  the  Statute  authorize 

this]  ;  and  I  [or  we]  do  also  adjudge  the  said  A.  B.  to  pay  to  the  said 

C.  D.  the  sum  of for  his  [or  her]  costs  in  this  behalf;  and,  if  the  said 

sum  for  costs  be  not  paid  forthwith,  [or  on  or  before next],  I  [or  we] 

order  the  same  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  said  A.  B.,  [and,  in  default  of  sufiQcient  distress  in  that  behalf,  I  [or  we] 
adjudge  the  said  A.  B.  to  be  imprisoned  in  the  said  [OaoV]  [and  there  to 

he  kept  to  hard  labor]  for  the  space  of ,  to  commence  at  and  from  the 

termination  of  his  [or  her]  imprisonment  aforesaid,  unless  the  said  sum 
for  costs  shall  be  sooner  paid]. 

Given  under  my  [or  our]  hand  and  seal,  this day  of ,  in  the  year 

of  our  Lord  186 — ^  at ,  in  the  [Colony]  aforesaid.       J.  S.    (l.  s.) 

41.   Order  of  Dismissal  of  an  Information  or  Complaint.  (L.) 

^      Be  it  remembered,  that  on  the day  of ,  in  the  year 

vof  our  Lord  186 — ,  information  was  laid  [or  complaint  was  made] 
To  wit.  )  before  the  undersigned,  one  [or  two]  of  Her  Majesty's  Justices  of 

the  Peace  in  and  for  the  said  [Colony]  of ,  for  that  [^'C,  as  in  summons 

to  defendant] ;  and  now  at  this  day,  to  wit,  on  the day  of ,  at , 

in  the  said  [Colony]^  (x)  both  the  said  parties  appear  before  me  [or  us]  in 
order  that  I  [or  we]  should  hear  and  determine  the  said  information  [or  com- 
plaint], [or  the  said  A.  B.  appeareth  before  me  [or  us],  bu)  the  said  C.  D., 
although  duly  called,  doth  not  appear]  ;  whereupon  the  matter  of  the  said 
information  [or  complaint]  being  by  me  [or  us]  duly  considered,  [•it  ma- 
nifestly appears  to  me  [or  us]  that  the  said  information  [or  complaint]  is 
not  proved,  and*]  I  [or  we]  do  therefore  dismiss  the  same,  and  do  adjudge 
*  If  the  informant  or  compkunant  do  not  appear,  these  words  between 
the  asterisks  may  be  omitted, 

(x)  If  at  an  adjournment,  insert  here  :  *'  To  which  day  the  hearing  of  thin  case 
haih  been  duly  a^oumed,  of  which  the  said  C.  D.  had  due  notice.'* 
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that  the  said  C.  D.  do  pay  to  the  said  A.  B.  the  sum  of for  bis  {or 

her]  oosti)  incurred  by  him  [or  her]  in  his  [or  her]  defence  in  this  behalf; 
and  if  (y)  the  said  sum  for  costs  he  not  (Miid  forthwith,  [or  an  or  before 
],  I  [or  we]  order  that  the  same  be  leried  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  C.  D. ;  and  in  de&olt  of  sufficient  distress 
in  that  behalf,  I  [or  we]  adjudge  the  said  0.  D.  to  be  imfnisoned  in  the 

[  GaoQ   at in  the  said  [Colony]^  [and  there  kept  to  kard  lobar']  for  the 

sjMce  of ,  unless  the  said  sum  for  costs,  and  all  costs  and  charges  of 

the  said  distress,  [and  of  the  commitment  and  conveying  of  the  eaid  C,  Z>. 
to  the  eaid  Ga>ot\^  shall  be  sooner  paid. 

Given  under  my  [or  our]  hand  and  seal,  this day  of 

year  of  our  Lord  186 — ,  at ,  in  the  [Colony"]  aforesaid. 

J.  S. 

42.   CeriiJicaU  of  Dismissal.  (M.) 

I  [or  we]  hereby  certify.  That  an  information  [or  complaint]  preferred 

by  C,  D.,  of ,  in  the  Colony  of  New  South  Wales,  [grocer]^  against 

A.  B.,    of ,  in  the  said  Colony,   [laborer'^,  for  that  [dhc  as  in  the 

summons],  was  this  day  considered  by  me  [or  us],  one  [or  two]  of  Her 

Majesty's  Justices  of  the  Peace  in  and  for  the  [Colony]  of ^  and  was 

dismissed  by  me  [or  us]  [with  costs]. 

Dated  thb day  of ,  186—.  J.  S. 

43.  Minute  of  Order  of  Dismissal  for  Service  under  Sect  17.     (Not  in 

Jervis's  Act),  (z) 

No.  ofN. 

At  a  Petty  Sessions  of  Her  Majesty's  Justices  of  the  Peace    for  the 
Colony  of  New  South  Wales,  holden  at  N.  in  the  said  [  Colony]^  the 

day  of ,  186 — , 

C.  D.,  Complainant, 

against 
A.  B.,  Defendant, 

It   is  adjudged  and  ordered*  that  the  information  [or  complaint]  in 

•  Referred  to  in  Form  No.  69,  post. 
this  case  for  [state  shortly  the  charge^j  be  dismissed,  with  costs,  the  said 
C.  D.  not  appearing,  [or  the  said  information  [or  complaint]   not  being 
proved] ;  and  that  the  said  C.  D.  shall  forthwith  [or  on  or  before  the 

day  of next]  pay  to  the  said  A.  B.  the  sum  of  [ntiic]  shillings 

for  his  costs  incurred  in  his  defence :  to  be  recovered  by  distress,  and  in 

default  the  said  C.  D.  to  be  imprisoned  for  ,  unless  sooner  paid  [with 

the  costs  of  distress]  [and  of  conveyance  to  Gaol].  J.  B., 

Clerk  to  the  Justices* 


(t)  a  minute  of  this  order  should  be  served,  pursuant  to  section  17,  and  somt 
mention  made  of  it  in  the  body,  as  in  No.  40,  (K.  3),  supra;  insert  therefore  here: 
**  Upon  a  copy  of  a  minute  of  this  order  being  served  upon  the  said  C.  D.,  either 
personal] y  or  by  leaving  the  same  for  him  at  his  last  or  moat  usual  place  of 
abode.'' 

(z)  This  minute  should  be  issued  in  duplicate,  and  the  time  and  mode  of  sernng 
indorsed  upon  it  by  the  person  who  served  it.  and  retained  bj  the  Qhxk  to  tfe 
Justices. 
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44.  Warrant  of  Distress  upon  a  Conviction  for  a  Penalty.  (N.  1). 

To  the  Chief  Constahle  of ,  in  the  Colony  of  New  South  Wales,  andf 

to  all  other  Peace  Officers  in  the  said  [  Colony']. 

Whereas  A.  B.,  late  of ,  in  the  said  Colony,  [laborer'],  was  on  thiff 

day  of [or  on  the day  of last  past]  duly  convicted  before 

the  undersigned,  one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  inr 

and  for  the  said  [Volont/]  of ,  for  that  [stc^ng  the  offence  as  in  the' 

conviction],  and  it  was  thereby  adjudged  that  the  said  A.  B.  should  for 
such  his  offence  forfeit  and  pay  \&c.,  as  in  the  conviction],  and  should 

also  pay  to  the  said  C.  D.  the  sum  of for  his  [or  her}  costs  in  that 

behalf;  and  it  was  thereby  ordered  that,  if  the  said  sevend  sums  should 
not  be  paid  [forthwi1h\  the  same  should  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  A.  B. ;  and  it  was  thereby  also  adjudged 
that,  in  default  of  sufficient  distress,  the  said  A.  B.  should  be  imprisoned 

in  the  [OaoT]  at ,  in  the  said  [Colony],  [and  there  kept  to  hard  labor] 

for  the  space  of ,  unless  the  said  sevwal  sums,  and  all  costs  and 

charges  of  the  said  distress,  and  of  the  commitment  and  conveying  of  the 
said  A.  B.  to  the  said  [OaoT],  should  be  sooner  paid :  And  whereas  the 
said  A.  B.  being  so  convicted  as  aforesaid,  and  being  [now]  required  \o 

pay  the  said  sums  of and ,  hath  not  paid  the  same,  or  any  part 

thereof,  but  therein  hath  made  default  :* 

These  are  therefore  to  command  you  in  Her  Majesty's  name  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  said  A.  B. ;  and  if,  within 

the  space  of days  next  after  the  making  of  such  distress,  the  said 

sums,  together  with  the  reasonable  charges  of  taking  and  keeping  the 
distress,  shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and  chat- 
tels so  by  you  distrained,  and  do  pay  the  money  arising  by  such  sale 

unto ,  the  Clerk  of  the  Justices  of  the  Peace  for  the  [district]  of 

,  in  the  said  [Colony],  that  he  may  pay  and  apply  the  same  as  by 

law  is  directed,  and  may  render  the  overplus,  if  any,  on  demand,  to  the 
said  A.  B. ;  and,  if  no  such  distress  can  be  found,  then  that  you  certify 
the  same  unto  me  [or  us],  to  the  end  that  such  further  proceedings  may 
be  had  thereon  as  to  the  law  doth  appertain,  (a) 

Given  under  my  [or  our]  hand  and  seal,  this day  of ^,  in  the  year 

of  our  Lord  186—,  at ,  in  the  [CoUmy]  aforesaid.       J.  S.     (l.s.) 

45.  Commitment  forthwith  upon  a  like  Conviction,  where  the  Distress 
would  he  ruinous f  or  on  Defendant  confessing  he  has  no  Goods.  (Not 
in  Jervis's  Act). 

To  the  Chief  Constable  of ,  and  to  all  other  Peace  Officers  of ,  and 

to  the  Keeper  of  the  [  GaoT]  at ,  in  the  said  [  Colony]  of  N.  S.  Wales. 

New  South  ^      Whereas  A.  B.,  late  of ,  in  the  said  [Colony\  was  oil: 

Wales  >  this  day  duly  convicted  before  the  undersigned,  [onel  of  Her 
to  wit.     3  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [  Colony]^ 

(a)  If  the  defendant  is  detained  until  the  return  of  this  warrant,  a  verlxU  order 
to  that  effect  will  do,  or  the  following  may  he  inserted  at  this  place :  **  And  whereas- 
the  said  A.  B.  not  having  given  sufficient  security  by  recognizance  or  otherwise 
to  ray  satisfaction  for  his  appearance  on  the  return  of  this  warrant,  I  do  hereby 
further  order  you  to  keep  and  detain  the  said  A.  B.  in  safe  custody  uutil  the  said 
return  shall  be  made,  and  then  bring  him  before  me  the  said  Justice. 
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4*>.   Rurug-nizaTir.f.  of  a   DefinfLmt  tt)  appear  on  the  Retnarm  of  a  Dutr^m 
\Varrcnit.  for  Pftnalty  and  Oj^fta.     (Not  in  Jcnrii'a  Act)* 

Prortu'd  an  in  thu  Forvi  of  Rectjgnizance  No.  12,  (E-)?  <»«te,  pw  -iJ^ 
altennj  tkr.  njwiitioa  thereof  om  follow*  : — 

InMtead  of  ''  to  aDtfw«ir,  &c."  tay :  ''' being  the  dmy  appoiated  fiir  die 
rf'tnrn  of  a  certain  wanrant  of  diatreM  thia  day  issued  by  me  the  fliii 
JiMti<!e,  to  kvj  on  the  goods  and  chatteLs  of  the  said  A.  B.  certain  smi* 
ad  jndged  to  be  paid  by  him  and  to  be  levied ;  and  to  be  farther  dealt  widit 
Ikv..^  kcr  The  notice  of  this  Eeeo^izance  would  &€  nmilar  to  ikt  Farm 
No.  13,  ante,  p.  454. 

47.    Warra  nt  oj  Distress  up&n  an  Order  far  the  Payment  sfMommf.  (S.  2> 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Walei»  «d 

to  all  other  Peace  Officers  in  the  said  [Cohny\ 
Whereas,  on  the day  of  instant  [or  last  paat],  a  enwplsit 
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waH  made  before  the  andersigned,  one  [or  two]  of  Her  Majenty's  JuRticeR 
of  the  Pftace  in  and  for  the  said  [Colony'\  of—,  for  that  [^c,  as  in  the 

orfier"]^  and  afterwards,  to  wit,  on  the day  of ,  at ,  in  the 

i^aid  Colony,  the  said  parties  appeared  before  me  [or  us,  or  as  in  the  order']^ 
and  thereupon,  having  considered  the  matter  of  the  said  complaint,  I  [or 

we]  adjudge  the  said  A.  H.  [to  pay  to  the  said  C.  D.  the  sum  of on 

or  before  the then  next,  and  also"]  to  pay  to  the  said  C.  D.  the  sum 

of for  his  [or  her]  costs  in  that  behalf;  and  I  [or  we]  thereby 

ordered  that,  if  (b)  the  said  several  sums  should  not  be  paid  on  or  before 

the  said day  of then  next,  the  same  should  be  levied  by  distress 

and  sale  of  the  goods  and  chattels  of  the  said  A.  6. ;  and  it  was  adjudged 
that,  in  default  of  sufEeient  distress  in  that  behalf,  the  said  A.  B.  should 

be  imprisoned  in  the  [Oaot]  at ,  in  the  said  [Cofony],  [and  there 

kept  to  hard  labor']  for  the  space  of ,  unless  the  said  several  sums, 

and  all  costs  and  charges  of  the  distress,  [and  of  the  commitment  and 
conveying  of  the  said  A.  B.  to  the  said  Oaof]^  should  be  sooner  paid  : 
And  whereas  the  time  in  and  by  the  said  order  appointed  for  the  payment 

of  the  said  several  sums  of and hath  elapsed,  but  the  said 

A.  B.  hath  not  paid  the  same,  or  any  part  thereof,  but  therein  hath 
made  default  :*(c)  These  are  therefore  to  command  you  in  Her  Majesty's 
name  forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  A. 

B. ;  and  if,  within  the  space  of days  after  the  making  of  such  distress, 

the  said  last-mentioned  sums,  together  with  the  reasonable  charges  of  taking 
and  keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell  the 
said  goods  and  chattels  so  by  you  distrained,  and  do  pay  the  money 

arising  from  such  sale  unto ,  the  Clerk  of  the  Justices  of  the  Peace 

for  the  [district"]  of ,  in  the  said  [Colony],  that  he  may  pay  and  apply 

the  same  as  by  law  directed,  and  may  render  the  overplus,  if  any,  on 
demand,  to  the  said  A.  B. ;  and,  if  no  such  distress  can  be  found,  then 
that  you  certify  the  same  unto  me  [or  us],  to  the  end  that  such  proceedings 
may  be  had  therein  as  to  the  law  doth  appertain,  (d) 

6iven  under  my  [or  our]  hand  and  seal,  this day  of ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  [Colony]  aforesaid. 

J.  S.     (l.s.) 

48.  Indorsement  in  Backing  a    Warrant  of  Distress.  (N.  3). 

Whereas  proof  upon  oath  hath  this  day  been  made  before  me 
[or  us],  one  [or  two]  of  Her  Majesty's  Justices  of  the  Peace  in 


it.ji 


To  wit. )  and  for  the  said  [Colony]  of ,  that  the  name  of  J.  S.  to  the 

within  warrant  subscribed  is  of  the  handwriting  of  the  Justice  of  the  Peace 
within  mentioned :  I  [or  we]  do  therefore  authorize  W.  T.,  who  bringeth  to 
me  [or  us]  this  warrant,  and  all  other  persons  to  whom  this  warrant  was 
originally  directed,  or  by  whom  the  same  may  be  lawfully  executed,  and 


(b)  T^ere  should  be  interted  here^  pursuant  to  sec.  17,  and  as  in  Nos.  60,  62  : 
**  Upon  a  copy  of  the  minute  bein^  duly  served  upon  the  said  A.  B.,  either  person- 
ally or  by  leaving  the  same  for  him  at  his  last  or  most  usual  place  of  abode." 

( c)  Here  insert :  **  Although  a  copy  of  the  minute  of  the  said  order  was  duly 
served  upon  the  said  A.  B." 

(d)  Add  here  the  Form  of  direction  to  detain  the  defendant  till  the  return  of 
this  distress  warrant,  as  given  in  Note  (t)  to  Form  No.  44,  ante. 
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also  all  constables  and  other  Peace  Officers  of  the  swd  [Cotony]  of 1 

to' execute  the  eame  within  the  said  Colony. 

Given  under  my  [or  our]  hand  and  seal,  this day  of j  186 — . 

J.  B. 

49.  Constable's  Return  to  Warrant  of  Distress.  (N.  4). 

I,  W.  T.,  Constable  of ,  in  the  Colony  of  New  South  Walea^  do 

hereby  certify  to  J.  S.,  Esquire,  one  [or  two]  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  [Coloni/],  that  by  virtue  of  this  warrant  I 
have  made  diligent  search  for  the  goods  and  chattels  of  the  within-meo- 
tioned  A.  6.,  and  that  I  can  find  no  sufficient  goods  or  chattels  of  the  said 
A.  B.  whereon  to  levy  the  sums  within  mentioned. 

Witness  my  hand,  this day  of ,  186—.  W.  T. 

50.    Warrant  of  Commitment  for  Want  of  Distress.  (N.  5). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and  to 

the  Keeper  of  the  Gaol  at ,  in  the  said  [CoZony]. 

Whereas  [^'c,  as  in  the  foregoing  distress  warrant  (N.  1),  No.  44,  to 

the  asterisk*,  and  then  thus"] :  And  whereas  afterwards,  on  the day  of 

,  in  the  year  aforesaid,  I  [or  we]  the  said  Justice  issued  a  warrant 

to  the  constable  of ,  in  the  said  [Colonif\j  commanding  him  to  levy 

the  said  sums  of and by  distress  and  sale  of  the  goods  and 

chattels  of  the  said  A.  B. :  And  whereas  it  appears  to  me  [or  us^,  as  well 
by  the  return  of  the  said  constable  to  the  said  warrant  of  distress  as  other- 
wise,  that  the  said  constable  hath  made  diligent  search  for  the  goods  and 
chattels  of  the  said  A.  B.,  but  that  no  sufficient  distress  whereon  to  levy 
the  sums  above-mentioned  could  be  found :  These  are  therefore  to  command 

you  the  said  constable  of ,  in  the  said  [Coloni/'\,  to  take  the  said 

A.  B.,  and  him  [or  her]  safely  to  convey  to  the  [Gaol]  at aforesaid, 

and  there  deliver  him  [or  her]  to  the  said  Keeper,  together  with  this  pre- 
cept ;  and  I  [or  we]  do  hereby  command  you  the  said  Keeper  of  the  said 
[Gaol]  to  rexscivc  the  said  A.  B.  into  your  custody  in  the  said  [Gaor\, 
there  to  imprison  him  [or  her],  [and  keep  him  [or  her]  to  hard  labor]  for 

the  space  of ,  unless  the  said  several  sums,  and  all  the  costs  and  chargts 

of  the  said  distress,  [and  of  the  commitment  and  conveying  of  the  said  A,  B. 

to  the  said  Gaol]^  amounting  to  the  further  sum  of ,  shall  be  soonor 

paid  unto  you  the  said  Keeper ;  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant. 

Given  under  my  [or  our]  hand  and  seal,  this day  of  ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  [Colony]  aforesaid. 

J.   S.     (l,  s.) 

51.   Commitment  of  a  Defendant  for  a  consecutive  Period^  where  convicted 
on  the  same  Day  of  two  or  more  Offences.     (Not  in  Jervis's  Act). 

To  the  Chief  Constable  of ,  and  all  other  Peace  Officers  of ,  and 

to  the  Keeper  of  the  common  Gaol  at ,  in  the  [Colony]  of  New 

South  Wales. 

New  South  \      Whereas  A.  B.,  late  of ,  in  the  [Colony]  of , 

Wales  vwas  on  this  day  duly  convicted  before  the  undersigiied, 
to  wit      )  [one]  of  Her  Majesty's  Justices  of  the  Peace  for  the  said 
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[  Colony]^  for  that  he  the  said  A.  B.  did  on  the  ^—  day  of  ,  at 

,  in  the  said  \Golony\  [here  state  the  offence'],  contrary  to  the  form  of 

the  Statute  in  such  case  made  and  provided ;  and  it  was  thereby  adjudged 
that  the  said  A.  B.  for  [his]  said  offence*  should  forfeit  and  pay  the  sum  of 
[here  state  the  penalty ,  and  compensation,  if  any],  and  also  pay  to  C.  D. 

the  sum  of for  [his J  costs  in  that  behalf;  and  it  was  thereby  further 

adjudged  and  ordered  that,  if  the  said  several  sums  should  not  be  paid 
forthwith,  the  same  should  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  A,  B, ;  and  it  was  thereby  also  adjudged  that,  in  default 
of  sufficient  distress,  the  said  A.  B.  should  be  imprisoned  in  the  [GaoT] 

at ,  in  the  said  [Colony],  [and  there  kept  to  hard  labor]  for  the  space 

of ,  to  commence  at  and  from  the  termination  of  a  certain  other  term 

of  imprisonment  for  an  offence  of  which  the  said  A.  B.  is  this  day  duly 
convicted,  and  now  stands  committed  under  a  certain  other  warrant,  signed 
by  the  said  Justice,  and  dated  this  day,  and  delivered  to  the  said  Keeper 
herewith,  [unless  the  said  several  sums  and  all  costs  and  charges  of  the 
said  distress]  should  be  sooner  paid  :  And  whereas  the  time  in  and  by  the 
said  conviction  appointed  for  the  payment  of  the  said  several  sums  hath 
elapsed,  and  the  said  A.  B.,  being  now  required  to  pay  the  same,  hath  not 
paid  the  same,  or  any  part  thereof,  but  therein  hath  made  default ;  and 
inasmuch  as  it  hath  now  been  made  to  appear  to  me,  the  said  Justice,  that 
the  issuing  of  a  warrant  of  distress  in  this  behalf  would  be  ruinous  to  the 
said  A,  B,,  [or,  ^^that  the  said  A.  B.  hath  no  goods  or  chattels  whereon 
to  levy  the  said  sums  by  distress**]  :  These  are  therefore  to  command  you 

the  said  constable  of to  take  the  said  A.  B.,  and  [him]  safely  to  convey 

to  the  [  Gaof]  at aforesaid,  and  there  to  deliver  him  to  the  Keeper 

thereof,  together  with  this  precept ;  and  I  do  hereby  command  you  the 
said  Keeper  of  the  said  [  Gaol]  to  receive  the  said  A.  B.  into  your  custody 
in  the  said  [  Gaol],  there  to  imprison  [him]  [and  keep  [him]  to  hard  labor] 

for  the  space  of ,  to  commence  at  and  from  the  termination  of  the  said 

other  term  of  imprisonment  above  mentioned,  [unless  the  said  several  suras, 
and  the  costs  and  charges  of  the  said  distress,  amounting  to  the  sum  of 

,  shall  be  sooner  paid] ;  and  for  so  doing  this  shall  be  your  sufficient 

warrant. 

Given  under  my  hand  and  seal,  this day  of ,  in  the  year  of 

our  Lord  186 — ,  at ,  in  the  [Colony]  aforesaid.  J.  S.     (l.  s.) 

Mem.  to  be  placed  in  margin  : —  £    s.    d« 

Fine    

Value  or  damage 

Costs   

Charges  of  distress 

[Commitment  and  conveyance  to  Gaol] 

Total £ 

N.B. —  Where  imprisonment  only  is  adjudged,  omit  the  portions  within 
the  brackets  [  ]  from  the  asterisk*,  and  the  Form  will  be  applicable.  If 
a  penalty  adjudged,  it  will  suit  without  alteration.  Where  the  penalty  is 
not  to  be  recovered  by  distress,  era^se  the  words  which  are  in  italics. 

52.   Commitment  upon  a  Conviction  for  a  second  or  subsequent  Offence, 
adapted  to  where  Imprisonment  only  adjudged,  or  where  a  Penalty 
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imposed  and  Imprisonment  in  defauU  of  Payment     (Not   in   Jerrb's 

Act). 
To  the  Chief  Constable  of ,  and  all  other  Peace  Officers  of ,  and 

to  the  Keeper  of  the  Gaol  at ,  in  the  ^Colony]  of  New  South  Walen. 

New  South  "^      Whereas  A.  B.,  late  of ,  in  die  said  [_Colony],  [la- 

Wales      yborer],  was  thin  day  dnly  convicted  before  the  nndeniigned, 

to  wit.     )  [one']  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 

said  [Ooiony],  for  that  he  the  said  A.  B.,  on  the  day  of ,  at 

,  in  the  swd  [Colony"]^  did  [here  state  the  offence]^  contrary  to  the 
form  of  the  Statute  in  such  case  made  and  provided :  And  whereas  it  is 
duly  proved  before  [me]  the  said  Justice  that  the  said  A.  B.  was  hereto- 
fore, to  wit,  on  the day  of  ,  in  the  year  of  our  Lord  186—, 

duly  convicted  before  J.  P.,  Esquire,  one  of  Her  Majesty's  Jnsticea  of  the 

Peace  in  and  for  the  said  [Colony\  for  that  he  the  said  A.  B.,  on  the 

day  of ,  in  the  year  of  our  Lord  186 — ,  at ,  in  the  said  [  Colony\ 

did  [here  state  the  former  offence  as  in  the  conviction  proved}^  contrary, 
&c.,  and  the  said  A.  B.  was  thereupon  adjudged  for  his  said  last-men- 
tioned ofience  to  \state  the  terms  of  the  adjudication  of  imprisonment  or 
penalty] ;  and  it  was  thereby  adjudged  by  [me]  the  said  Justice  first 
named,  that  the  said  A.  B.  for  his  said  [second]  offence,  of  which  he  has 
been  this  day  so  convicted  as  aforesaid,  [A  should  forfeit  and  pay  the  sum 
of  [here  state  the  penalty ^  and  compensation,  if  any],  and  also  to  pay 
to  the  said  C.  D.,  the  prosecutor,  the  sum  of for  his  costs  in  this  be- 
half ;  and  it  was  thereby  further  adjudged  that,  if  the  said  several  sum^s 
should  not  be  paid  forthwith,  the  said  A.  B.  B]  should  be  imprisoned  in 

the  [  Ottol]  at ,  in  the  said  [Colony]^  [and  there  kept  to  hard  labor] 

for  the  space  of ,  [C  ^^  unless  the  said  several  sums,  and  the  costs  ami 

charges  of  the  commitment  and  conveying  the  said  A,  S.  to  the  said 
[Oaol]y]  should  be  sooner  paid  :  And  whereas  the  said  A.  B.,  being  now 
required  to  pay  the  said  several  sums,  hath  not  paid  the  same,  or  any  part 
thereof,  but  therein  hath  made  default''  D]  :  These  are  therefore  to*  com- 
mand you  the  said  constable  of to  take  the  said  A.    B.  and  him 

safely  convey  to  the  [  Gttol]  at aforesaid,  and  there  to  deliver  him  to 

the  Keeper  thereof,  together  with  this  precept ;  and  [/]  do  hereby  com- 
mand you  the  said  Keeper  of  the  said  [Gaol]  to  receive  the  said  A.  B. 
into  your  custody  in  the  said  [  Gaol],  there  to  imprison  him  [and  keep 

him  to  hard  labor]  for  the  space  of ,  [E  "  unless  the  said  several  sums, 

[and  the  costs  and  charges  of  the  commitment  and  conveying  him  to  the 

said    GaoQ,]  amounting  to  the  further  sum  of  ,  shall  be  sooner 

paid'T]  ;  and  for  your  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  [my]  hand  and  seal,  this day  of ,  in  the  year  of 

our  Lord  186  — ,  at ,  in  the  [Colony]  aforesaid.  J.  S.  (l.s.) 

N.B. —  Where  imprisonment  only  it  adjudged,  omit  the  portions  bettcten  tkt 
letters  A  ^^^  Bt  C  ^o  D«  E  ^^  F«  (^nd  the  Form  will  be  applicable.  If  a  penalty 
ii  adjudged,  it  will  suit  without  alteration, 

53.    Warrant  of  Commitment  upon  a  Conviction  for  a  Penalty  in  the  First 

Instance.  (0.  1).  *5 

To  the  Chief  Constable  of  ,  in  the  Colony  of  New  Souih  Wale^  laL 

to  the  Keeper  of  the  [  Gaol]  at ,  in  the  said  [|  Colony},      ^^ 

Whereas   A.    B.,   late  of  ,  in   the  [Colony]  of  New  Sondi  W^     ^' 
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l^floftorgr],  was  on  this  day  duly  couvicted  before  the  undersigned,  one  {or 

two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [Cofony], 

^tar  that  [stating  the  offence  as  in  the  conviction']  ;  and  it  was  thereby  ad- 

^Jadged  that  the  said  A.  B.  for  his  [or  her]  said  offence  should  forfeit  and  pay 

jjthfl  sum  of  [dkc.j  as  in  the  conviction'],  and  should  pay  to  the  said  C.  D. 

^^e  sum  of for  his  [or  her]  costs  in  that  behalf;  and  it  was  thereby 

^Jhrther  adjudged  that,  if  the  said  several  sums  should  not  be  paid  [forth- 

tnth].  the  said  A.  B.  should  be  imprisoned  in  the  [Gaol]  at ,  in  the 

^said  [Coloni/],  [and  there  kept  to  hard  labor]  for  the  space  of ,  unless 

the  said  several  sums,  [and  the  costs  and  charges  of  convening  the  said  A, 

B.  to  the  said  [Gaol],  should  be  sooner  paid :  And  whereas  the  time  in 

and  by  the  said  conviction  appointed  for  the  payment  of  the  said  several 

auras  hath  elapsed,  but  the  said  A.  B.  hath  not  paid  the  same,  or  any  part 

thereof,  but  therein  hath  made  default :  These  are  therefore  to  command 

^  you  the  said  constable  of to  take  the  said  A.  B.,  and  him  [or  her] 

safely  to  convey  to  the  [Gaol]  at aforesaid,  and  there  to  deliver  him 

^  Tor  her]  to  the  Keeper  thereof,  together  with  this  precept ;  and  I  [or  we] 

^  do  hereby  command  you  the  said  Keeper  of  the  said  [Gaol]  to  receive  the 

^  said  A.  B.  into  your  custody  in  the  said  [Gaol],  there  to  imprison  him  [or 

^  her]  [and  keep  him  [or  her]  to  hard  labour]  for  the  space  of ,  unless 

^  the  said  several  sums,  [and  the  costs  and  charges  of  conveying  him  to  the 

^  9aid  [  Choi],  amounting  to  the  further  sum  of ],  shall  be  sooner  paid ; 

'•"  and  for  your  so  doing  this  shall  be  your  sufficient  warrant. 

^      Given  under  my  [or  our]  hand  and  seal,  this day  of ,  in  the 

a^  year  of  our  Lord  186 — ,  at ,  in  the  [  Colony]  aforesaid. 

^  '  J.  S.     (l.  s.) 

•  f  lAxu..  to  be  placed  in  margin  of  Farm  2^^  £    s.    d. 

^  Fin© 

Value  or  damage 

'"'  Costs  

c^  [Commitment  and  conveyance  to  Gaol].. . 

^  Total... .£ 

0  [Kach].. 

^     54.  Warrant  of  Commitment  on  an  Order  in  the  First  Instance,  (0. 2). 

-J    To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

I  to  the  Keeper  of  the  [Gaol]  at ,  in  the  said  Colony. 

I        Whereas,  on  the day  of instant,  [or  last  past],  complaint  was 

.  made  before  the  undersigned,  one  [or  two]  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  Colony,  for  that  [(£?c.,  as  in  the  order],  and 

afterwards,  to  wit,  on  the day  of ,  at ,  in  the  said  Colony, 

the  parties  appeared  before  me  [or  us]  the  said  Justice,  [or  as  it  may  be  in 

,  the  order],  and  thereupon,  having  considered  the  matter  of  the  said  com  - 
plaint,  I  [or  we]  adjudged  the  said  A.  B.  to  pay  to  the  said  C.  D.  the 
sum  of on  or  before  the day  of then  next,  and  also  to  pay 

p     to  the  said  C.  D.  the  sum  of  for  his  [or  her]  costs  in  that  behalf; 

and  I  [or  we]  also  thereby  adjudged  that  if  (e)  the  said  several  sums 

(b)  There  should  be  inserted  here^  pursuant  to  sec.  17,  and  as  in  Nos.  60,  (P.  2), 

1  62,  (P.  4) :  "  Upon  a  copy  of  the  minute  of  the  order  being  duly  served  upon  the 
laid  A.  B.,  either  penonally  or  by  leaving  the  same  for  him  at  his  last  or  most 

I      usual  place  of  abode.'* 

I 
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.. .!  ill  the  [Ganq  Bt ,  in  the  said  [Coloni/'), 

,  I'of  the  spate  of ,  unlcHs  the  said  several 

■/■'s  of  the  commilment  and  conveying  of  the 
■:,!]  kLouW  be  BCMjner  paid  :  And  nliereas, 
nil'  of  the  Raid  order  was  duly  served  upon 
i.  Ii:ith  made  default  in  payinewt  of  the  said 
1  tlie  same,  or  any  part  thereof :  Theso  are 
•III  No.  43,  ante]. 

to  appear  at  the  Return  of  the  Dutreaa 
•eof.     (Not  in  Jenis's  Aet). 
Form  No.  46,  ante,  p.  468]. 

:■:,!!  >ipnn  on  Order  for  Want  of  Dislreei.  (Not 

in  Jeryis's  Act). 
i '  i"  Farm  No.  55,  supra,  then  (A«s]  :  the  same 
"s^  <iTid  Halo  of  tho  goodn  and  chattclii  of  the  Raid 
I'll  iliat,  in  default  of  auflii^innt  diHtress  in  that 

Dulil  be  irapriaoned  in  the  [Gaol]  at ,  in  tbo 

;  li'  ht-  l.fpt  to  hard  labor]  for  tho  space  of  , 

ins,  niul  all  cokIb  and  charges  of  thediMrcss  [and 
rom-ei,i<i,y  of  the  said  A.  B.  to  the  said  [Gael], 
And  nlicrcas,  although,  after  the  making  of  the 
minute  thereof  was  duly  served  upon  the  said  A. 
lot  then  pay,  nor  hath  be  paid,  the  said  Hum  of 
lercof,  hut  therein  halh  made  default :  And  whereas 

day  of ,  in  the  year  aforesaid,  I,  the  said  Jas- 

to  the  constable  of ,  commanding  him  to  levy  the 

•nd by  distresa  and  sale  of  the  goods  and  chattels 

And  whereas  it  appears  to  me,  as  well  by  the  return  of 
to  tbe  said  warrant  of  distress  as  otherwise,  that  tho 
itb  tnnde  diligent  aearcb  for  tbe  goods  and  chattels  of  tho 
that  no  snfticient  diatrejis  whereon  to  levy  the  sams  above 
'  be  found :  These  are  tberefore  [<£-<;.,  conclude  as  in  Form 
tnle], 

rlof  Commitment  on  a  Coneieliott  lehere  ihe  Punitimtnt  it 
by  Imprisonment.   (P.  1) 

f  Constable  of ,  in  tbe  Colony  of  New  Sooth  Weled,  and 

B  Keeper  of  tlie  tJaol  at ,  in  the  said  [Colony']. 

a  A.  B,,  laic  of  ,  [laborer],  was  this  day  duly  convicted 

J  amJeraigned,  one  [or  tivo]  of  Her  Majesty's  Justices  of  the  Peace 
or  tho  said  [Cdony],  for  that (u)  [stating  ihe  offence  as  in  Ihe 
m],  end  it  was  thereby  adjudged  that  tbe  said  A.  B.  for  his  [or 


^ 


tonvitliott  taiet  place  afltr  Ihe 

({/lar  Ihe  coKtmitiion  of  the   _        , 

was  not  prattnited  in  linr,  initrl  here :  "  within {thg 

\g  the  tiffoTmalien]  next  bafbrc  the  lajinR  of  tho  inf — 


wnviction  it  foundod,  tc 
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t}ie  same,  it  war  adjudged  that  in  such  case  the  said  A.  B.  for  such  his  [or 

her]  disobedience  should  be  imprisoned  in  the  [Oaol]  at  ,  in  the  said 

[Colon^']^  [and  there  kept  to  hard  labor']  for  the  space  of ,  [unless  the 

said  order  should  be  sooner  obeyed]  :  And  whereas  it  is  now  proved  to  me 
\or  us]  that,  after  the  making  of  the  said  order,  a  copy  of  the  minute  thereof 
was  duly  served  upon  the  said  A.B.,  but  he  [or  she]  then  refused  [or  neglect' 
ed]  to  obey  the  same,  and  hath  not  as  yet  obeyed  the  said  order :  These  are 

therefore  to  command  you  the  said  constable  of to  take  the  said  A» 

B.,  and  him  [or  her]  safely  to  convey  to  the  [QaoT]  at aforesaid,  and 

there  to  deliver  him  [or  her]  to  the  Keeper  thereof,  together  with  this  pre- 
cept ;  and  I  [or  we]  do  hereby  command  you  the  said  Keeper  of  the  said 
[GaoV]  to  receive  the  said  A.  B.  into  your  custody  in  the  said  [QizoX]^ 
there  to  imprison  him  [or  her],  [and  keep  him  [or  her]   to  hard  labor]  for 

the  space  of ;  and  for  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  [or  our]  hand  and  seal,  this day  of ,  in  the 

year  of  our  Lord  186 — ,  at ,  in  the  Colony  aforesaid. 

J.  S.   (l.s.) 

61.  Warrant  of  Distress  for  Costs  upon  a  Conviction  where  the  Offence  is 

punishable  by  Imprisonment,     (P.  3). 

To  the  Chief  Constable  of  ,  in  the  Colony  of  New  South  Wales,  and 

to  all  other  Peace  Officers  in  the  said  Colony. 

Whereas  A.B.,  of ,  in  the  said  [Cofony],  [laborer]^  was,  on  the 

day  of instant  [or  lastpast]^  duly  convicted  before  the  undersigned, 

one  {or  two]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
[Colony]  for  that  [stating  the  offence  as  in  the  conmctiorC]^  and  it  was 
thereby  adjudged  that  the  said  A.  B.  for  his  [or  her]  said  offence  should 

be  imprisoned  in  the  [QaoV]  at ,  in  the  said  [Colony]^  [and  there  kept 

to  hard  labor]  for  the  space  of     '      ;  and  it  was  also  thereby   adjudged 

that  the  said  A.  B.  should  pay  to  the  said  C.  D.  the  sum  of for  his 

[or  her]  costs  in  that  behalf;   and  it  was  thereby  ordered  that,  if  the  said 

sum  of for  costs  should  not  be  paid  [forthwith]^  the  same  should   be 

levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A.B. ; 
[and  it  was  adjudged  that,  in  default  of  sufficient  distress  in  that  behalf, 
the  said  A.  B.  should  be  imprisoned  in  the  said  [Oaof]^  [and  there  kept  to 
hard  labor]  for  the  space  of ,  to  commence  at  and  from  the  ter- 
mination of  his  [or  her]  imprisonment  aforesaid,  unless  the  said  sum 
for  costs,  and  all  costs  and  charges  of  the  said  distress,  and  of  the 
commitment  and  conveying  of  the  said  A.  B.,  to  the  said  [Oaot]y 
should  be  sooner  paid]  :  And  whereas  the  said  A.  B.,  being  so  con- 
victed as  aforesaid,  and  being  required  to  pay  the  said  sum  of  for 

costs,  hath  not  paid  the  same,  or  any  part  thereof,  but  therein  hath  made 
default  :♦  The«e  are  therefore  to  command  you  in  Her  Majesty's  name 
forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  A.  B. ;  end 

if,  within  the  space  of days  next  after  the  making  of  such  distress, 

the  said  last-mentioned  sum,  together  with  the  reasonable  charges  of  taking 
and  keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell  the 
said  goods  and  chattels  so  by  you  distrained,  and  do  pay  the  money  arising 
from  such  sale  to ,  the  Clerk  of  the  Justices  of  the  Peace  for  the  dis- 
trict of ,  in  the  said  [  Colony]^  that  he  may  pay  the  same  as  by  law 
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directed,  and  may  render  the  surplus  [if  anv]  on  dfmand  to  tbe  and  A^ 
B. ;  and,  if  no  i«ach  distress  can  be  foond,  then  that  too  ixilifi  tlie  same 
onto  me  [or  as],  to  the  end  that  such  proceedings  may  be  had  theranas  to 
the  law  doth  appertain. 

Given  under  my  [or  our]  hand  and  seal,  this day  of ^  in  the 

year  of  our  Lord  186—,  at ,  in  the  Colony  aforesaid.     J.  S.  (i^.) 

62.   Warrant  of  Distress  /or  Costs  mpon  an  Order  where  the  LHsobeying 
of  the  Order  is  punishable  with  Imprisonment,  (P.  4). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  Scmth  Wmlesy  and 

to  ail  other  Peace  Officers  in  the  said  Cvlonv. 

Whereas,  on  the day  of instant  [or  last  past\  oomplmint  was 

made  before  the  undersigned^  one  [or  two]  of  Her  Majesty's  Jostioes  of  the 

Peace  in  and  for  the  said  Colony  of ^  for  that  [ic.,  as  in  the  {^'der}, 

and  afterwards,  to  wit,  on  the day  of  ,  in  the  said  [Colonif\f  the 

said  parties  appeared  before  me  [or  us]  as  such  Justice  as  aforesaid,  [or  as 
it  may  he  in  the  order"],  and  thereupon,  having  considered  the  matter  of 
the  said  complaint,  I  [or  we]  adjudged  the  said  A.  B.  to  [ite^  as  in  the 
order]  ;  and  that  if,  upon  a  copy  of  the  minute  of  that  order  being  served 
upon  the  said  A.  B.,  either  personally  or  by  leaving  the  same  for  him  [or 
her]  at  his  [or  her]  last  or  most  usual  place  of  abode,  he  should  neglect  or 
refuse  to  obey  the  same,  I  [or  we]  adjudged  that  in  such  case  the  said  A. 
B.  for  such  his  disobedience  should  be  imprisoned  in  the  [Oaol\  at 
in  the  said  [Colony\  [and  there  kept  to  hard  labor]  for  the  spa<»  of- 
[unUss  the  said  order  should  he  sooner  obeyed] ;  and  I  [or  we]  thereby 

also  adjudged  the  said  A .  B.  to  pay  to  the  said  C.  B.  the  sum  of for 

his  [or  her]  costs  in  that  behalf;  and  I  [or  we]  ordered  that,  if  the  said 
sum  for  costs  should  not  be  paid  [forthwith],  the  same  should  be  levied  of 
the  goods  and  chatties  of  the  said  A.  B. ;  [and,  in  default  of  sufficient  distils 
in  that  behalf],  I  [or  we]  thereby  adjudged  that  the  said  A.  B.  should  be 
imprisoned  in  the  said  [  Gaol],  [and  there  kept  to  hard  labor]  for  th^  space 
of ,  to  commence  at  and  from  the  termination  of  his  [or  her]  impri- 
sonment aforesaid,  unless  the  said  sum  for  costs,  and  all  costs  and  charges 
of  the  said  distress,  and  of  the  commitment  and  conveying  of  the  said  A.  B. 
to  the  said  [Gaol],  should  be  sooner  paid  :  And  whereas,  after  the  making 
of  the  said  order,  a  copy  of  the  minute  thereof  was  duly  served  upon  tk 
said  A.  B.,  but  the  said  A.  B.  did  not  then  pay,  nor  hath  he  [or  she]  paid, 

the  said  sura  of for  costs,  or  any  part  thereof^  but  therein  hath  nude 

default  :*  These  are  therefore  to  command  you  in  Her  Majesty's  nanw 
forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  A.  B. ;  anil 

ifi  within  the  space  of days  next  after  the  making  of  such  distr«i(^ 

the  said  last-mentioned  sum,  together  with  the  reasonable  charges  of  taking 
and  keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  seU  the 
said  goods  and  chattels  so  by  you  distrained,  and  do  pay  the  money  arising 

from  such  sale  to ,  the  Clerk  of  the  Justices  of  the  Peace  for  the 

[district]   of ,  in  the  said  [Colony],  that  he   may  pay  the   same 

as  by  law  directed,  and  may  render  the  overplus  [if  any]  on  demand  to 
the  said  A.  B. ;  and,  if  no  such  distress  can  be  found,  then  that  yon  cer- 
tify the  same  unto  mc  [or  us],  to  the  end  that  such  proceedings  may  be 
had  therein  as  to  the  law  doth  appertain. 
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Given  under  my  {or  our]  hand  and  seal,  this day  of  • ,  in  the 

year  of  our  Lord  186  — ,  at ,  iu  the  Colony  aforesaid. 

J.  S.     (l.  8.) 

N.B.— Fw/c  Farms  Nob.  48,  (N.  3),  and  49,  (N.  4),  ante, pp.  469  dh  470, 
— Indorsement  in  backing  a  Distress  Warrant,  and  the  Constable's  Return 
©/"Nulla  Bona. 

63.  Warrant  of  Commitment  for  want  of  Distress  for  the  Costs,  (P.  5). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

to  the  Keeper  of  the  Gaol  at ,  in  the  said  Colony. 

Whereas  [<fcc.,  as  in  No.  61  or  62,  to  the  asterisk'^,  and  tJien  thus"]  :  And 

whereas  afterwards,  on  the day  of ,  in4he  year  aforesaid,  I  {or 

we]  the  said  J.  S.  issued  a  warrant  to  the  constable  of ,  iu  the  said 

[  Colony'},  commanding  him  to  levy  the  said  sum  of for  costs,  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  said  A.  B. :  And  whereas 
it  appears  to  me  [or  us],  as  well  by  the  return  of  the  said  constable  to  the 
said  warrant  of  distress  as  otherwise,  that  the  said  constable  hath  made 
diligent  search  for  the  goods  and  chattels  of  the  said  A.  B.,  but  that  no 
sufficient  distress  whereon  to  levy  the  sum  above  mentioned  could  be  found : 

These  are  therefore  to  command  you  the  said  constable  of to  take 

the  said  A.  B.,  and  him  [or  her]  safely  convey  to  the  [  Gaol']  at afore- 
said, and  there  deliver  him  [or  her]  to  the  Keeper  thereof,  together  with 
this  precept ;  and  I  [or  we]  do  hereby  command  you  the  said  Keeper  of 
the  said  [Gaol]  to  receive  the  said  A.  B.  into  your  custody  in  the  said 
[  Gaol]j  there  to  imprison  him  [or  her],  [and  keep  him  [or  her]  to  hard 

lahor]  for  the  spase  of ,  (i)  unless  the  said  sum,  and  all  costs  and 

charges  of  the  said  distress,  [and  of  the  commitment  and  conveying  of  the 

said  A,B.  to  the  said  [  GaoT\,  amounting  to  the  further  sum  of ,  shall 

be  sooner  paid  unto  you  the  said  Keeper ;  and  for  your  so  doing  this  shall 
be  your  sufficient  warrant. 

Given  under  my  [or  our]  hand  and  seal,  this  — —  day  of ,  in  the 

year  of  our  Lord  186  — ,  at ,  in  the  Colony  aforesaid. 

J.  S.  (l.s.) 
Mem.  to  he  placed  in  the  margin  of  this  Form: —  £    8.    d. 

Costs  ordered 

Distress  warrant  and  charges  of  distress 

[Commitment  and  convey ance  to  gaol] 

Total £ 

€4   Warrant  of  Distress  for  Costs  upon  an   Order  for  Dismissal  of  an 

Information  or  Complaint.  (Q.  1). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

to  all  other  Peace  Officers  in  the  said  Colony. 
Whereas,  on  the day  of instant  [or  last  past],  information 

(i)  Althovgh  this  imprisonment  by  the  I9th  sec.  may  be  directed  to  commence  at 
the  termination  of  that  which  the  defendant  is  then  undergoing  for  the  offence,  there 
is  no  mention  made  of  it  in  this  statutory  Form;  as  in  the  conviction  (1. 3),  No.  82, 
ante,  p.  460),  or  the  recital  of  its  adjudication  vpon  which  it  is  founded,  it  might  be 
added  here :  "  to  commence  at  and  from  the  termination  of  the  imprisonment 
aforesaid,  which  the  Mid  A.  B.  is  now  undergoing  under  the  said  conviction  [or 
ordcrj. 
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68.  Certificate  of  Clerk  of  the  Peace  that  the  Costs  of  an  Appeal  art  not 

paid.  (R.) 

Office  of  the  Clerk  of  the  Peace  for ,  in  and  for 

the  Colony  of  New  South  Walei». 

ITitleofthe  Appeal]. 

I  hereby  certify,  That  at  a  Court  of  General  Quarter  Sessions  of  the 

Peace  holden  a£ ,  in  and  for  the  said  [Cofony],  on  the day  of 

instant  [or  last  past"],  an  appeal  by  A.  B.  against  a  conviction  ^or 

order]  of  J.  S.,  Esquire,  one  [or  two]  of  Her  Majesty's  Justices  of  the 
Peace  for  the  Haid  [Co/ony],  came  on  to  be  tried,  and.  was  then  heard  and 
determined,  and  the  said  Court  of  General  Quarter  Sessions  thereupon 
ordered  that  the  said  conviction  [or  order]  should  be  coufirmed  [or  quashed], 
and  that  the  said  [appellant']  should  pay  to  the  said  [respondent]  the  sum 

of for  his  [or  her]  costs  incurred  by  him  [or  her]  in  the  said  appeal, 

and  which  sum  was  thereby  ordered  to  be  paid  to  the  Clerk  of  the  Peace 

at ,  in  the  said  [Cbio/iy],  on  or  before  the day  of instant 

[or  next],  to  be  by  him  handed  over  to  the  said  [respondent] ;  and  I  fur- 
ther certify  that  the  said  sum  for  costs  has  not,  nor  has  any  part  thereof, 

been  paid  in  obedience  to  the  said  order.     Dated  the day  of , 

186  — .  G.  H., 

Clerk  of  the  Peace. 

69.  Warrant  of  Distress  for  Costs  of  an  Appeal  against  a  Conviction  or 

Order.  (S.  1). 

To  the  Chief  Constable  of ,  in  the  Colony  of  New  South  Wales,  and 

to  all  other  Peace  Officers  in  the  said  Colony. 
Whereas  [d^c,  as  in  the  Warrants  of  Distress  (N.  I,  2)  antCy  to  the  end 
of  the  statement  of  the  conviction  or  order,  and  then  thus]  :  And  whereas  the 
said  A.  B.  appealed  to  the  Court  of  General  Quarter  Sessions  of  the  Peace 

holden  at ,  in  and  for  the  said  [Colony]^  against  the  said  conviction 

[or  order],  in  which  appeal  the  said  A.  B.  was  the  appellant,  and  the  said 
C.  D.  [or  J.  S.,  Esquire,  the  Justice  of  the  Peace  who  made  the  said  con- 
viction (or  order)],  was  the  respondent,  and  which  said  appeal  came  on  to 
be  tried,  and  was  heard  and  determined,  at  the  last  General  Quarter  Sessions 

of  the  Peace  for  the  said  [Colony],  holden  at ,  in  and  for  the  said 

[Colony],  on  the day  of instant  [or  last  past],  and  the  said 

Court  of  General  Quarter  Sessions  thereupon  ordered  that  the  said  convic- 
tion [or  order]  should  be  confirmed  [or  quashed],  and  that  the  said  [ap- 
pellant] should  pay  to  the  said  [respondent]  the  sum  of  for  his  [or 

her]  costs  incurred  by  him  [or  her]  in  the  said  appeal,  which  said  sum  waa 

to  be  paid  to  the  Clerk  of  the  Peace  for ,  in  the  said  [Colon f/],  on  or 

before  the day  of ,  186 — ,  to  be  by  him  handed  over  to  the  said 

[C.  D.]  :  And  whereas  the  said  Clerk  of  the  Peace  for ,  in  and  for  the 

said  [Colony],  hath,  on  the day  of instant  [or  last  past],  duly 

certified  that  the  said  sum  for  costs  had  not  then  been  paid :  (*)  These  are 
therefore  to  command  you  in  Her  Majesty's  name  forthwith  to  make  distress 
of  the  goods  and  chattels  of  the  said  [A.  B.]  ;   and  if,  within  the  space  of 

days  next  after  the  making  of  such  distress,  the  said  last- mentioned 

sum,  together  with  the  reasonable  charges  of  taking  and  keeping  the  said 
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CHAPTER  IIL 


STATEBiENTS  OF  OFFENCES,  FOB  GENERAL  USE. 

The  naine  of  the  offender ,  ae  well  as  the  date  of  and  place  of  committing  the 

offence^  has  been  omitted  throughout  these  Forme^  for  the  take  of  brevity,  and 
keeping  the  compilation  within  a  proper  limit.   The  neceetary  addition,  [t.e..  **  A.  B^ 

of  4ftc.,  on  the    —  day  of ,  at ,  in  the  said  Colony,  did,  &g."  or  **  for  that 

he  the  said  A.  B.,  on  dice,  at  Ac.,  did  ^.*'],  muet  be  read  as  if  inserted  at  the  com- 
fuencement  of  each  statement.  The  words  **  oontrary,  <feo,*'  at  the  conclusion  of  each, 
signify  **  contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided.'* 

Abduction, 

9  O.  I  V.J  c,  31,  5.  19,  {page  1). — 1.  Of  a  Woman  on  account  of  her 
Fortune']  —did,  feloniously  and  from  motives  of  lucre,  takeaway  and  detain 
a  certain  woman  named  £.  F.  against  her  will,  with  intent  her  the  said 
£.  F.  to  marry,  [or  defile,  or  to  cause  to  be  married  or  defiled  by  one  P. 
G.,  or  by  some  person  whose  name  is  unknown],  she  the  said  £.  F.  at  the 
time  she  was  so  taken  away  and  detained  by  the  said  A.  iS,  then  having 
a  certain  present  and  absolute  legal  interest  in  certain  real  and  personal 
property, 

[or  being  the  heiress  presumptive  to  a  person  having  an  interest  in  cer<- 
tain  real  property], 

[or  being  the  next  of  kin  to  a  person  having  an  interest  in  certain  per  • 
sonal  prepay], 
contrary,  &c. 

Id.j  8.  20,  {page  2).— 2.  Of  a  Oirl  under  Sixteen  Years  ofAge^^d. 
unlawfully  take  and  cause  to  be  taken  £.  D.  out  of  the  possession  and 
against  the  will  of  C.  D.,  her  father,  [or  mother,  or  who  then  had  the  law- 
fill  care  or  charge  of  her],  she  the  said  £.  D.  being  then  an  unmarried 
girl  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of  [fourteen]  years, 
contrary  to,  &o. 

See  "  Women;'  post. 

Abortion, 

1  Ftc.,  c.  85,  B.  6,  {page  2). — 1.  Administering  Poison  to  procure"] — 
did  unlawfully  and  feloniously  administer  to  [or  cause  to  be  taken  by]  one 
£.  F.,  a  large  quantity  of  a  certain  poison  [or  noxious  thing  unknown]  called 

,  to  wit,  one  ounce  of    «    ,  with  intent  then  and  thereby  to  procure 

the  miscarriage  of  the  said  £.  F.,  contrary  to,  &o. 

2.  Using  Instrument  with  same  tnten^]— on,  &o,,  did  unlawfully  and 

feloniously  use  a  certain  instrument  [or  ^^  a  certain  instrument  to 

unknown  "]  called  a ^  with  intent  [due,  as  in  No.  1,  supra]. 

Accessory. 
{Page  2) — ./,   J^ncipal  in  the  second  degree]. — [After  stating  offence 
of  the  principai  «>»  the  first  degree^  proceed  thus]:  That  £.  F.,  on  the  day 
and  year  Afote^siici^  feloniously  was  present  aiding,  abetting,  and  assisting 
the  fiaid  A,  £  ^^y    do  and  commit  the  \Jehng]  aforesaid,  [contrary,  Ac.^ 

2  u  3 
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2.  Accessory  before  the  fact  with  principaV], — [After  charging  the  prin- 
cipal with  the  offence y  proceed  thus'\ :  That  E.  F.,  before  the  said  felony 
was  committed  in  fonn  aforesaid,  to  wit,  on  &c.,  did  feloniously  incite  and 
procure  the  said  A.  B.  to  commit  the  said  felony  in  manner  and  form 
aforesaid,  [contrary,  &c.] 

7  Q,  I  V.J  c.  64,  s.  9. — 3.  Accessory  before  thefact^  as  for  a  substantive 
felony']. — [Same  as  preceding  Form^  concluding^  "  contrary  to  the  form  of 
the  Statute,  &c.''  The  principal,  if  unknown,  may  be  described  05  ^^  a  certain 
person  [or  certain  persons]  to  dec.  unknown. 

4.  Accessory  after  the  fact  with  principal]. — [After  charging  the  princi- 
pal vnUi  the  offence,  proceed  thus] :  and  that  £.  F.,  well  kiiowing  the 
said  A.  B.  to  have  committed  the  said  felony  in  form  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  did  feloniously  receive,  harbour,  and 
maintain  him  the  said  A.  B.,  [contrary,  &c.] 

Under  13  Vic,  No.  7,  s.  2J. — 5.  Accessory  after  the  fact^  as  for  a 
substantive  felony]. — [Same  as  preceding  Form,  concluding]  :  "  coutrary 
to  the  form  of  the  Statute,  &c/'  The  principal,  if  unknown,  may  be 
described  a?  ^'  a  certain  person  [or  certain  persons],  to  &c.  unknown." 

Accusing  of  Crime. 

1  Vic,  c  87,  5. 4  ;  10  ^  11  Vic,  c  66,  s.  2,(^page  3).— 1.  With  a  viae 
of  extorting  Money,  (frc.]— did  accu.se  one  C.  D.  [or  threaten  one  C.  D.  to 
accuse  him]  of  having  committed  a  certain  crime  now  punishable  by  Lih 
with  death  [or  transportation,  to  wit,  — ^-], 

[or  assaulted  one  L.  M.  with  intent  to  commit  a  rape  upon  her ;  or  to 

commit  a  certain  infamous  crime,  to  wit, ;  or  attempted  or 

endeavoured  to  commit  a  rape  upon  (Ann,  the  wife  of  the  said  A.  B., 
or  as  the  case  may  be)], 
[or  with  having  committed  a  certain  infamous  crime,  to  wit,  the  aboi:ii- 
nable  crime  of  buggery],  with  the  view  and  intent  then  and  thereby 
to  extort  and  gain  money  [or  as  the  case  may  be]  from  the  said  C.  D. 
[or  one  E.  F.],  contrary,  v\c. 
%*  If  the  threat  was  by  letter,  vide  "  Letter,  Threatening," /hw/ ;  if 
money  extorted,  see  "  Sodomy,'^  post. 

Affray. 

1  Hawk.,  c  63,  s.  2,  (^page  5). — 1 .  Two  or  more  fightingy  to  the  terror 
of  the  People] — did  unlawfully  make  an  affray  in  a  certain  public  strret 

and  highway  there,  called ,  to  the  great  terror  and  disturbance  of 

Ucr  Majesty's  subjects  then  and  there  being. 

Agents. 

7  ^S  G.  IV.,  c  29,  s.  49,  (page  5). — 1.  Embezzling  Stoch,  ItOeraL 
^c] — being  a  Banker  and  Agent,  [or  as  the  case  may  be^,  was  entnistefl 

by  one  C.  D.,  for  safe  custody,  [or  for  the  special  purpose  of  ],  with 

a  certain  promissory  note,  drawn  by  one  E.  F.,  for  the  payment  of  twentr 
pounds,  without  any  authority  to  sell,  negotiate,  transfer,  or  pledge  tt 
same ;  and  the  said  A.  B.,  afterwards  in  violation  of  good  faith,  and  coa- 
trary  to  the  object  and  purposn  for  which  the  said  promisaory  note  •«» 
no  entrusted  to  him  as  aforesaid,  did  unlawfully  sell,  negotiate,  tranrfer. 
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and  convert  to  his  own  use  and  benefit  [or  as  the  case  may  he"]  the  said 
promissory  note,  contrary  &c. 

Animals^  Cruelty  to. 

14  Fic,  No,  40,  (^page  5). — 1.  A  Form  of  Conviction  is  given  in  s.  15 
of  the  Statute. 

/«?.,  8.  2. — 2,  Beating^  Ill-treating,  dhc.j  or  causing  «am«]— did  cruelly 
beat  [or  ill-treat,  over-drive,  abuse,  or  torture],  [or  cause  or  procure  to 
be  cruelly  beaten  (or  ill-treated,  over-driven,  abused,  or  tortured)],  a  cer- 
tain animal,  to  wit,  a  horse,  [or  mare,  gelding,  bull,  ox,  cow,  heifer,  steer, 
calf,  mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  domestic 
animal],  by  then  and  there  [here  describe  the  tll'treatment,  &c.^  as 
^^  violently  beating  the  same  about  the  head  and  ears  with  a  large  stick"], 
contrary  to  the  provisions  of  a  certain  Act  passed  in  the  fourteenth  year 
of  the  reign  of  Her  present  Majesty,  intitided  an  ^'  Act  for  the  more 
effectual  Prevention  of  Cruelty  to  Animals,"  [or  of  a  certain  Act  of  the 
fourteenth  year  of  Her  present  Majesty,  Number  forty]. 

Id.,  s,  2. — 3.  Keeping  Cockpit  or  place  for  Bul^baittng,  dhc,']  —  did 
keep  [or  use  or  act  in  the  management  of]  a  certain  place,  to  wit,  a  pit 
there  for  the  purpose  of  fighting  [or  baiting]  bulls,  [bears,  badgers,  dogs, 
cocks],  [or  did  permit  [or  suffer]  a  certain  place,  to  wit,  a  pit  [or  room] 
there  to  be  used  for  the  purpose,  &c.],  [or  did  encourage  [or  aid  or 
assist]  by  then  and  there  [describe  defendants  act"]  at  the  fighting  [or 
baiting]  of  a  certain  bull  [4^.]  there,  being  fought  in  a  certain  place,  to 
wit,  a  yard  there,  then  kept  and  used  for  the  purpose  of  fighting,  &c.,  as 
above],  contrary,  &c.  (r) 

Id.,  s.  3. — 4.  Persons  guilty  of  Cruelty,  and  thereby  doing  Damage'] — 
did,  by  cruelly  beating  [or  ill-treating,  over -driving,  abusing,  or  torturing] 
a  certain  animal,  to  wit,  an  ox  [or  as  the  case  may  be"^,  do  certain  damage 
and  injury  to  the  said  ox,  to  wit,  [describe  the  injury],  to  the  amount  of 

,  [or  thereby  cause  certain  damage  and  injury  to  be  done  to  one  E. 

F.  there  being,  [or  to  certain  property  of  one  E.  F.  there,  to  wit,  six  panes 
of  glass],  to  the  amount  of ],  contrary,  &c. 

N.B. — To  the  adjudication  in  the  form  of  conviction  given  by  the  Act, 
may  be  added  the  follotving : — *^  such  sum  being  ascertained  and  deter- 
raine4  by  [me]  by  way  of  compensation  to  the  said  E.  F.  for  the  said 
damage  and  injury  so  sustained  by  him  as  aforesaid." 

Id.,  s.  4,  (page  6). — 5.  Improperly  conveying  Animals]  —  did  convey 
[or  carry,  or  cause  to  be  conveyed  or  carried]  certain  animals,  to  wit,  ten 

oxen,  in  [or  upon]  a  certain  vehicle,  to  wit,  a ,  in  such  a  manner  [or 

position],  to  wit,  [here  describe  the  manner],  as  to  subject  the  said  oxen 
to  unnecessary  pain  and  suffering,  contrary,  [d^c,  as  in  Form  No.  2,  supra]. 

Id.,  s.  14,  (page  6). — 6.  Summons  to  Proprietor  of  Public  Vehicles  to 


{n}  I  take  this  opportunity  of  correctiug  an  omission  in  Pai-t  I.,  page  6,  supra : — 
By  s.  2  of  this  Act.  any  person  in  any  manner  encouraging,  aiding,  or  assisting  at 
the  fighting  or  baiting  of  any  bull,  i^c,  is  liable  to  a  fine  not  exceeding  £5  :  reco- 
verable as  offence  1.  I  may  add  that,  by  a  recent  decision,  ( Clarke  v.  Hayue^  20 
L.  J.  M.  C,  105),  this  last  olFencu  can  only  be  committed  in  a  place  kept  or  uteti 
for  the  purpose  of  fighting  and  baiting,  &.C.,  as  is  mentioned  in  the  first  part  of  the 
section.    Uec  offence  3. 
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produce  the  Driver^  dscJ]  -  This  should  be  in  the  usual  form  of  gummnm^ 
Ch.  II.,  No.  7,  ante,  p.  452,  reciting  the  complaint  made  agcdnsi  the  driver 
to  the  Justice  as  follows :  Whereas  complaint  hath  this  day  been  made 
before  the  undersigned,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and 
for  the  said  [Cofony],  that  A.  B.,  of ,  then  being  the  driver  [or  con- 
ductor] of  a  certain  stage  carriage,  [or  cart,  &c],  did,  on  the day  of 

J  at  ,  in  the  said ,  [here  describe  the  offence  of  the  driver']^ 

contrary,  &c. ;  and  that  you  the  said  E.  F.  are  the  proprietor  [or  owner]  ci 
such  stage  carriage  [or  such  cart,  &c.]  :  These  are  therefore  to  oommand 
you  in  Her  Majesty's  name  to  produce  the  said  A.  B^  the  said  driver,  so 
that  he  be  and  appear  on,  &c.,  [conclude  as  in  general  Forrtk,  No.  7  qf 
Ch.  II.,  p.  452]. 

14  Vic.,  No.  40,  5.  14.— 7.  Order  for  Payment  by  the  £>rt©er].— This 
seems  to  be  necessary.  The  general  Form,  No.  39,  Cb.  II.,  ante^  p.  4^ 
and  the  commitment,  No.  54,  Ch.  II.,  ante,  p.  473,  will  apply. 

Id, — 8.    Proprietor  refusing  to  produce  Driver'\  —  that  E.  F  ,  of  &C., 

on  the day  of last,  then  being  the  Proprietor  [or  owner]  of  a 

certain  stage  carriage  [or  cart,  &c.],  hereinafter  mentioned,  was  duly 
summoned  by  J.  S.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace 
in  and  for  the  said  [Colony\  to  produce  one  A.  B.,  of  &c.,  so  that  he  be 
and  appear  here  on  this  day,  before  such  Justices  of  the  Peace  for  the 
said  [Colony"]  as  might  then  be  here,  to  answer  to  a  certain  complaint  nude 
before  the  said  Justice  against  the  said  A.  B.,  and  to  be  further  dealt  with 

according  to  law,  for  that  he  the  said  A.  B.,  on  the day  of  ,  at 

•^—  aforesaid,  then  being  the  driver  [etc.,  state  offence  as  in  Form  No. 
6,  supra"]  ;  but  the  said  E.  F.  hath  now  here  failed  to  produce,  and  hath  not 
produced,  the  said  A.  B.,  the  said  driver,  without  any  satisfactory  excii« 
allowed  by  me  the  said  Justice,  contrary  [(^c,  as  in  Form  No.  2,  a7ite]. 

9.  General  Forms  to  be  used  in  enforcing  the  Convictions. — -(No.  lU, 
ante,  p.  460,  where  a  penalty  imposed,  or  No.  32,  ante,  p.  460,  where 
imprisonment  only  adjudged) ;  commitment.  No.  53,  ante,  p.  472  ;  or  com- 
mitment, &c.,  for  costs,  Nos.  61,  62,  63,  ante,  pp.  477 — 479. 

Arson. 

1  Vic,  c.  89,  s.  2,  {page  20), —  1.  Dwelling-house,  Person  being  therein] 
-—on  &c.,  did  unlawfully,  maliciously,  and  feloniously  set  fire  to  a  certain 
dwelling-house  of  [the  said]  C.  D.,  situate,  &c.,  one  £.  D.  being  then,  to 
wit,  at  the  time  of  the  committing  of  the  felony  aforesaid,  in  the  said 
dwelling-house,  contrary,  &c. 

Id,,  s,  3,  {page  20). — 2.  Church  or  Chapel]  —  on  &c.,  did  unlawfullvt 
maliciously,  and  feloniously  set  fire  to  a  certain  church, 

[or  to  a  certain  chapel  for  the  religious  worship  of  persons  dissenting 
from  the  united  Church  of  England  and  Ireland,  to  wit,  called  the 

chapel], 

situate,  &c.,  contrary,  &c. 

Id,,  {page  20). — 3.  House,  Stable,  <fc-c.]— on  &c.,  did  unlawfully,  mali- 
ciously, and  feloniously  set  fire  to  a  certain  dwelling-house,  [or  stahle, 
coach-house,  outhouse,  warehouse,  shop,  office,  mill,  malthouae,  hopoa^ 
barn,  or  granary,  or  to  a  certain  building  or  erection,  to  wit,  a  — ,  used 
in  carrying  on  the  trade  or  manufacture  of ],  situate,  &c. 
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Id.^  8,  4. — i.  Shipy  dhc.y  or  ccuting  same  away  with  intent  to  Murder, 
dhc.']— on  &c.,  did  unlawfully,  maliciously,  and  feloniously  set  fire  to  [or 

cast  away,  or  destroy  by  certain  means,  to  wit, ]  a  certain  ship  called 

the  ICity  ofSydney\  then  being  the  property  of  one  C.  D.  and  others, 
with  intent  thereby  dien  feloniously,  wUfully,  and  of  his  the  said  A.  B.'s 
malice  aforethought,  to  murder  and  kill  one  £.  F.,  then  being  in  the  said 
ship,  [or  whereby  the  life  of  one  £.  F.,  or  several  persons,  ^en  being  in 
the  said  ship,  was  endangered],  contrary,  &c. 

9  <£r  10  Fic,  c.  25,  8,  7,  (page  21). — 5.  Attempting  to  set  fire  to  any 
Building^  Vessel,  Stack,  <£rc.]— did  unlawfully,  maliciously,  and  feloniously 
attempt  to  set  fire  to  a  certain  building,  to  wit,  a  £euin  building,  called 
,  [or  vessel,  or  mine,  to  wit,  a  coal  mine], 

[or  to  a  certain  stack  of  wheat,  or  steer  of  wood,  or  to  certain  vegetable 

produce,  to  wit, ], 

the  property  of  [the  said]  C.  D.,  and  in  the  occupation  of  the  said  A.  B. 
[or  C.  D.  or  E.  F.],  then  and  there  situate,*  [if  thought  necessary,  describe 

how,  as by  then  and  there  throwing  a  certain  ball  composed  of  tinder, 

rag,  and  explosive  substance,  [or  as  the  case  may  6e],  then  and  there 
lighted  and  on  fire,  into  and  upon  the  said  building,  or  upon  certain  straw 
near  to  or  composing  the  roof  of  the  said  building  (or  as  the  case  may  hey], 
with  intent  thereby  then  to  injure  the  said  C.  D.,* 

[or  to  defraud  a  certain  Insurance  Company,  called  the  Phcenix  Fire 
Insurance  Company], 
contrary,  &c. 

Id,,  8,  6,  fpage  21). — 6.  Throwing  explosive  Substance  near  to  any 
Building,  with  intent  to  destroyy-^vl  unlawfully,  maliciously,  and  felo- 
niously place  [or  throw  in,  into,  upon,  against,  or  near]  a  certain  building, 

to  wit,  a ,  certain  gimpowder  [or  explosive  substance,  to  wit, •], 

with  intent  thereby  then  and  there  to  destroy  [or  damage]  the  said , 

[or  certain  machinery,  working  tools,  fixtures,  goods,  or  chatteb,  to 

wit, ,  then  being  therein], 

contrary,  &c. 

See  further,  "  Malicious  Injuries,"  post, 

16  Vic.,  No.  17,  5.  6,  (page  21). — 7,  Setting  Fire  to  a  Railway,  dhc. 
Stations,  or  Warehouse,  cfec] — on  &c.,  did  wilfully,  maliciously,  and  felo- 
niously set  fire  to  a  certain  station,  [or  engine-house,  warehouse,  or  building, 

to  wit, ],  situate,  &c.,  then  and  there  belonging  and  appertaining  to  a 

certain  railway'  [or  dock,  canal,  or  navigation]  called  ■  ,  and  then  being 
the  property  of  the  —  [Railway]  Company,  contrary,  &c. 

Assault 

9  O.  IV.j  c.  31,  s.  27,  (page  24). — 1.  Common  Assault  or  Battery"]  — 
did  unlawfully  assault  and  beat  [or  assault  only']  one  [or  the  said]  G.  D., 
contrary,  &c. 

2.  Certificate  of  Dismissal  of  Complaint]. — [This  would  be  as  the  general 
Form,  Ch.  II.,  No.  42,  ante,  p.  466,  but  in  the  plurcd  number,  and  adding 
at  the  conclusion]  :  as  we  deemed  the  offence  not  proved,  [or  we  found  the 
assault  and  battery  to  have  been  justified,  or  we  found  the  assault  to  have 
been  so  trifiing  as  not  to  merit  any  punishment]. 
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3.  General  Form  to  be  used  in  enforcing  the  Conmetion^  "Ch.  II.,,  No.  31, 
ante^  p.  460]  ;  Commitment,  Form,  Ch.  II.,  No.  53,  ante. 

18  r/c,  *Vo.  9,  8,  1,  [page  25). — 4.  Asgault  on  Women  or  Children] 
—  did  unlawfully  assault  and  beat  a  certain  wonian,  [or  female  child,  or 
male  child,  not  exceediiig  the  age  of  fourteen  years,  to  wit,  of  the  age  of 
years],  named  CD.,  contrary,  &c. 

The  Forms  of  Conviction  and  Commitment  in  Jervia's  Act,  II  &  12 
Vic,  c.  43,  [see  Ch.  II.]  (s)  are  applicable;  but  the  following'  variatiooB 
of  the  adjudication,  where  recognizance,  &c.,  for  the  good  behaviour,  &c, 
is  required,  seem  necessary : — 

5.  In  the  Convictions^  Ch.  II.,  Form  No.  31  or  32,  oitfe,  p.  4^,  insert 
after  the  word  **  convicted"  at  the  commencement,  these  words:  **  in  porsnanoe 
of  the  Statute  of  the  eighteenth  year  of  Her  Majesty's  reign,  No.  9"  ;  asd 
if  recognizance  required^  say  in  the  adjudication^  after  the  term  of  imprison- 
ment :    ^^  And  we  do  also  adjudge  that  the  said  A.  B.  shall   be  bound  by 

his  own  recognizance  in  the  sum  of pounds,  to  keep  tbe  peace  and  be 

of  good  behaviour  towards  Uer  Majesty  and  all  her  lieg^  people,  and 
(•specially  towards  the  said  C.  D.,  for  the  space  of  —  calecdar  months 
from  the  expiration  of  the  said  sentence." 

18  Vic,  No.  9,  {pag^  25)— 6.  In  the  Commitments^  Ch.  IL,  No.  M, 
ante,  p.  475,  or  Ch.  II.,  No.  53,  p.  472,  make  the  same  additions  as  last 
shoumfor  the  Conviction,  and,  if  recognizance  required,  add  the  ^Hotting 
direction  to  the  Gaoler  before  the  words,  "  and  for  your  so  doing,  &c"  :— 
^^  And  you  the  said  Keeper  are  further  commanded,  at  the  expiration  of  tbe 
said  sentence  to  keep  the  said  A.  B.  in  your  custody  in  the  said  \Qaof]  for 

the  further  space  of calendar  months,  unless  such  recognizance  shill 

be  sooner  entered  into." 

N.B. — If  the  defendant  enter  his  recognizance  before  he  is  taken  to  gaol, 
the  indorsement  to  that  effect  should  be  made  on  the  Commitment,  whiek 
may  be  somewhat  like  this :  *'  I  certify  that  the  within-nained  defendut 
has  entered  into  the  recognizance  within  required  of  him,  to  take  etifed 
from  the  expiration  of  the  term  of  imprisonment  firstly  within  meo- 
tioned. — J.  JS.,  J.  P." 


1  Vic,  c.  85,  5.  4.,  [page  25). — 7.  Stabbing,  ^c,  with  intent  to  maia, 
resist  apprehemion,  disable,  ^cJ]  —  did  feloniou^ly,  with  a  certain  gna, 
then  and  there  loaded  with  gunpowder  and  divers  leaden  shot,  shoot  at  ui 
against  one  C.  D., 

[or  with  a  certain  knife,  which  he,  the  said  A.  B.,  in  his  right  hud 

then  had  and  held,  stab,  cut,  and  wound  one  C.  D.], 
[or  did,  by  drawing  the  trigger  of  a  certain  loaded    fire-arm,  to  wit» 

,  or  by ,  attempt  to  discharge  the  said  —  at  and  aejiiifci 

one  C.  D.],  with  intent  in  so  doing  then  and  thereby   to  maim  [•"' 
disfigure  or  disable]  the  said  C.  D.], 
'or  to  do  some  grievous  bodily  harm  to  the  said  C.  D.J, 
'or  to  resist  and  prevent  the  lawful  apprehension  or  detainer  of  him  tk 
said  A.  B.,  or  of  one  E.  F.j, 
contrary,  &c. 


(s)  Sue  ex  parte  Alluon,  (2i  L.J.  M.  C,  73;  10  Exch.,  561). 
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16  F/c,  No.  17,  a.  4,  (page  26). — 8.  Misdemeanor  in  Stabbing^  ct-c., 
or  inJUcting  grievous  Bodily  Harm]— on  &c.,  did  tmlawfiilly  and  maliciouHly 
8tab  and  wound  one  [or  the  said]]  C.  D., 

[or  did  unlawfully  and  maliciously  inflict  upon  one  [or  the  said]  C.  D. 
grievous  bodily  harm], 
contrary,  &c. 

1.  Ftc,  c.  85,  s.  5,  (jpage  26). — 9.  Sending  explosive  substances^  or 
throwing  corrosive  JkUd,  with  intent  to  bum^  ^c] — <lid  unlawfully,  mali- 
ciously, and  feloniously  send  to  [or  deliver  to,  or  cause  to  be  taken  and 
received  by]  one  C.  D.  a  certain  explosive  substance,  [or  dangerous  or 
'  noxious  thing],  to  wit,  two  drachms  of  fulminating  silver,  and  two  pounds 
weight  of  gunpowder,  with  intent,  in  so  doing,  then  and  thereby  to  burn 
[or  maim,  or  disfigiure,  or  disable,  or  do  some  grievous  bodily  harm  to] 
the  said  C.  D.,  and  whereby  the  said  C.  D.  was  dien  and  there  grievously 
burnt  [or  as  the  case  may  be], 

10. — [or  did  unlawfully,  maliciously,  and  feloniously  cast  upon  [or 

throw  upon  or  apply  to  one  C.  D.,  by  then  and  there ]  one  C.  D.  half- 

a-pint  of  a  certain  corrosive  fluid  and  destructive  matter,  called  oil  of  vitriol, 
with  intent,  [dcc^  as  in  No.  9],  contrary,  &c. 

/of.,  c.  87,  s.  6,  (jpage  26). — 11.  With  intent  to  roft]— did  feloniously 
assault  one  [or  the  said]  C.  D.,  with  intent  then  to  rob  the  said  C.  D.,  and 
feloniously  to  steal,  take,  and  carry  away  the  moneys,  goods,  and  chattels 
of  the  said  C.  D.,  contrary,  &c. 

[If  armed ^  see  "  Larceny"]. 

Com,  Law,  [page  27). — 12.  Common  Assault  and  .Battery]— on  &c., 
did  unlawfully  make  an  assault  upon  one  C.  D.,  and  did  then  unlawfully 
beat  and  ill-treat  him. 

13.  Assault  occasioning  actual  Bodily  Harm'] — on  &c.,  did  make  an 
assault  upon  one  C.  D.,  and  did  then  unlawfully  beat,  wound,  and  ill-treat 
the  said  C.  D.,  and  did  thereby  then  occasion  actual  bodily  harm  to  the 
said  C.  D.,  contrary,  &c. 

N.B. — The  introduction  of  the  averment  as  to  actual  bodily  harm  in  an 
information  is  to  enable  hardjabor  to  be  added  to  the  imprisonment ;  see  s. 
29  of  16  Vic,  No.  18.  The  prisoner  may  be  convicted  on  this  count,  even 
although  the  offence  amotmt  to  a  felony ;  see  Id.j  s.  12  ;  (see  R.  v.  Button, 
11  Q.  13.,  929). 

^  G.  1 7.,  c.  31,  s,  25,  (page  27). — 14.  With  intent  to  carnally  know  a 
Girl  under  Ten  Years  of  Age] — was  then  and  there  guilty  of  a  certain 
misdemeanor,  to  wit,  that  he  the  said  A.  B.,  on  the  day  and  year  and  at 
the  place  aforesaid,  did  make  an  assault  upon  one  C.  D.,  an  infant,  under 
the  age  of  ten  years,  with  intent  then  and  there  unlawfully  and  feloniously 
carnally  to  know  and  abuse,  contrary,  &c. 

/d.,  (page  27). — 15.  With  intent  to  commit  a  i^opc]— did  unlawfully 
make  an  assault  upon  one  C.  D.,  with  intent  her  the  said  C.  D.  then 
against  her  will  to  ravish  and  carnally  know,  contrary,  &c. 

Id.,  (page  27). — 16.  An  Indecent  Asscndt] — on  &c.,  did  unlawfully 
and  indecently  assault  one  C.  D.,  and  did  unlawfully  and  indecently,  and 
against  the  will  of  her  the  said  C.  D.,  [state  what  he  did],  and  did  then 
otherwise  ill-treat  and  ill-use  the  said  C.  D.,  contrary,  &c. 

Id.,  (page  21)  — 17.    On  Constable]— did  unlawfully  assault  one  [or  the 
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said]  C.  D.,  he  the  said  C.  D.  heing  then  a  Peace  Officer,  to  wit,  a  oonfftable 
of  ,  and  then  being  in  the  execution  of  his  daty  as  such  constable, 

and  did  then  beat,  wound,  and  ill-treat  the  said  C.  D.  so  being  in  the  doe 
execution  of  his  duty  as  aforesaid,  contrary,  &c. 

9  O.  IV.,  c.  31,  «.  25,  fpage  27).— 18.  AssauU  unth  intent  to  prevent 
lawfiU  apprehension  of  the  Parti/  assaulting]  —  on  &c,  did  make  an 
assault  upon  one  C.  D.,  and  did  then  beat,  wound,  and  ill-treat  him,  with 
intent  in  so  doing  then  and  thereby  to  resist  and  prevent  the  lawful  appre- 
hension of  him  the  said  A.  B.  for  a  certain  offence,  of  which  he  the  said 
A.  B.  was  then  liable  to  be  apprehended  by  the  said  G.  D.,  that  is  to  say, 
for  then  feloniously  stealing  money,  the  property  of  the  said  C.  D^  £roin 
the  person  of  the  said  C.  D.,  contrary,  &c. 

Attempts  to  Murder,  dec. 

1  Vic,  c.  85,  s.  2,  {page  28). — 1.  Administering  Poison^  <&c^  Stabbttig^ 
or  causing  bodily  injury,  with  intent  to  murder"] — did  felonioiisly  ad- 
miniuter  to  [or  cause  to  be  taken  by]  one  C.  D.,  one  ounce  weight  of  a 

certain  poison  [or  destructive  thing  unknown]  called ^ 

[or,  with  a  certain  knife  which  he  then  held,  stab,  or  cut,  or  woimd  one 

C.  D.], 
[or  assault  one  C.  D.,  or  a  child  of  tender  years,  to  wit,  of  the  age  of ^ 

and  did  feloniously  knock  the  head  of  the  said  C.  D.  against  a , 

and  did  thereby  then  cause  unto  one  C.  D.  a  certain  bodily  injnrr, 

dangerous  to  life,  to  wit, ], 

with  intent  then  and  thereby  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder  the  said  C.  D.,  contrary,  &c. 

7  W.  IV.,  <k  \  Vic,  c  85,  s.  3. — 2.  Attempting  to  cuiminister  Poison, 
or  shooting  at,  or  attempting  to  drown,  suffocate,  <Src  ^  with  intent  fc 
murder] — iid  feloniously  and  unla^i'fully  attempt  to  administer  to  ow 
G.  D.  a  large  quantity  of  a  certain  deadly  poison  [or  destructive  thing] 

called ,  to  wit, drachms  of  the  said ,  [or  felonioosly  sbooc 

with  a  certain  [pistol],  loaded  with  powder  and  divers  leaden  shot,  at  and 
against  one  C.  D.],  [or  did  present,  point,  and  level  at  and  against  one 
G.  D.,  certain  loaded  arms,  to  wit,  a  pistol,  then  loaded  with  ^npowder 
and  one  leaden  bullet,  and  did  then,  by  drawing  the  trigger  of  the  said  pistol, 

[or  by ,  as  the  case  mag  be],  feloniously  attempt  to  discharge  the 

same  at  one  C.  D.],  [or  felouiouHly  attempt  to  drown   [or  suffocate,  or 

strangle]  one  G.  D.,  [an  infant  of  tender  years,  to  wit,  of  the  age  of 

years], 

with  intent  [dhc,  conclude  as  in  No.  1,  supra]. 

9  &  10  Vic,  c  25,  s.  27,  (page  28).— 3.  Attempting  to  set  fire  to  Build- 
ings]— feloniously,  unlawfully,  and  maliciously  did  attempt,  hy  then  &c^ 
[state  the  overt  act],  feloniously,  maliciously,  and  unlawfully  to  sot  fire  to 
a  certain  dwelling  house,  [or  as  the  case  mag  be],  [then  being  the  propertv^ 

of  E.  F.,  and  situate  in  the  Colony  of ,  with  intent  thereby  then  to 

injure  the  said  E.  P.],  contrary,  &c. 

Id.,  s.  3. — 4.    To  maim,  &c,  by  explosive  Substances]. — ^Proceed  as  in 
No.  3,  supra,  then]  :   burn  [or  maim,  disfigure,  or  disable,  or  do  certaiD 
grievous  bodily  harm  to]  one  C.  I).,  then  and  there  being,  contrary  &c. 
16  Vic,  No,  17,  s.  3. — 5.    Using,  d'c.  Chloroform,  ^c.,   for  the  pv^ 
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pose  of  committing  a  Fehnt/]— did  unlawfully  and  feloniously  apply  [or 
administer,  or  attempt  to  apply  or  administer]  certain  chloroform  [or 
laudanum,  or  a  certain  stupifying  and  overpowering  drug  and  matter 
unknown]  to  one  [or  the  said]  C.  D.,  with  intent  thereby  then  to  enable 
him  the  said  A.  B.  [or  one  E.  F.]  to  commit  a  felony,  [and^  if  knotvnj 

state  the  felony^  to  wit, 1, 

[or  with  intent  to  assist  nim  [or  one  E.  F.]  in  committiDg  a  felony], 
contrary,  &c. 

Bastard. 

FORM   OF   CONVICTION. 

New  South  Wales,  ]      Be  it  remembered,  that  on  the day  of , 

City  of  Sydney,    >  A.  D.   186  — ,  complaint  on  oath  was  made  before 

to  wit.  ]  ,  Esquire,  one  of  Her  Majesty's  Justices  of  the 

Peace  in  and  for  the  Colony  of  New  South  Wales,  that [defendants 

name"]  of ,  in  the  district  of  ,  in  the  [Coloni/]  aforesaid,  has  un- 
lawfully deserted  his  illegitimate  male  [or  female]  child,  begotten  by  him 

on  the  body  of  one [complainants  name],  and  neglects  and  refuses 

to  contribute  towards  the  said  child's  support,  and  now  on  this day 

of 186  — ,  at  the  [Central]  Police  Office  in  the  City  of  Sydney,  the 

said having  been  duly  summoned  (t)  and [complamanfs  natne'Jj 

the  mother  of  the  said  child,  appeared  before  us  the  undersigned,  two  of  Her 
Majesty's  Justices  of  the  Peace  for  the  [Coloni/]  aforesaid,  in  Petty  Ses- 
sions assembled,  and  we,  having  heard  the  matter  of  the  said  complaint, 

and  the  evidence  of  the  said [complainant's  name]  being  corroborated 

in  some  material  (v)  particular  by  other  testimony,  given  in  the  presence 

of [defendants  name],  tQ  the  satisfaction  of  us  the  undersigned,  two 

of  Her  Majesty's  Justices  of  the  Peace  for  the  said  [Colony],  sitting  as 

aforesaid,  do  adjudge  that  the  said [defendant's  name]  is  the  father 

of  the  said  illegitimate  male  child,  and  we  do  order  and  adjudge  that  the 

said [defsTidant's  name]  do  pay  weekly  and  every  week  for  the  period 

of calendar  months  now  next  ensuing,  into  the  hands  of- ,  [name  an 

Inspector  oftheFoUce  Force  of  the ],  or  to  the  Inspector  of  his  division 

for  the  time  being,  for  the  maintenance  and  support  of  his  the  said 's 

[defendant's  name]  illegitimate  male  child,  of  which  the  said [com- 
plainant's name]  is  the  mother,  the  sum  of shillings,  and  we  do 

order  that  the  first  of  such  weekly  payments  shall  be  made  on the 

day  of ,  186  — ,  and  that  each  succeeding  weekly  payment  shall 

be  made  on  each  succeeding . 

Given  under  our  hands  and  seals,  at ,  in  the  Colony  aforesaid,  this 

day  of ,  186  — .  A.  B.,  J.  P.  ^  t    ..     ,  (l.  b.) 

^  c.  D.;  J.  p.  I  ♦^"«*»<*«  "*"«>•  (L.  8.) 

Bigamy, 
9  G.  IV.,  c.  31,  s.  22,  (page  42)]— that  A.  B.,  on  the day  of ^ 

(t)  [or  "  baring  been  taken  on  warrant,"  or  "  not  being  able,  after  strict  in- 
quiry and  search,  to  be  found  to  be  taken  on  warrant,"  or  **  uaving  been  summoned 
and  failing  to  appear*'].    (8ec  b.  2). 

(V)  See  H,  v.  Head,  (8  L.  J.  M.  C,  19). 
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in  the  year  of  our  Lord  186 — ,  did  marry  and  take  to  wife  one  C.  D.,  an*! 
then  had  her  for  his  wife,  and  that  the  Aaid  A.  H.  afterwards,  and  while 

he  was  so  married  to  the  said  C.  1).  as  aforesaid,  to  wit,  on  the day 

of ,  in  the  year  of  our  Lord  186 — ,  feloniously  and  unlawfully  did 

marry  and  take  to  wife  one  E.  F.,  the  said  C.  D.,  his  former  wife,  being 
then  alive,  contrary,  &c. 

Blasphemy, 

1  FTawk.j  c.  3,  ss.  1,  8,  {page  43). — Publishing  Blasphemous  //ii6«2f]— 
did  unlawfully  and  wilfully  compo-«e,  print,  and  publish,  and  cause  and 
procure  to  be  composed,  printed,  and  published,  a  certain  5U2andaloua, 
impious,  blasphemous,  and  profane  libel  of  and  concerning  the  Holy  Scrip- 
tures and  the  Christian  religion. 

Burglary, 

7  &S  O,  IV,,  c.  29,  s,  11,  (page  49).— 1.  Entering  a  DwelUng-hmn 
by  night f  with  intent  to  commit  FeUnvj] —  about  the  hour  of  [eleven]  in  tbe 
night  of  the  same  day,  did  feloniously  and  burglariously  break  and  enter 
the  dwelling-house  of  one   [or  the  said]   C.  D.,  situate  in  ,  in  the 

Colony  of ,*  with  intent  then  and  there  feloniously  and  bnrglarioaslr 

to  ste^il,  take,  and  carry  away  the  goods  and  chattels  then  being  in  the  said 
dwelling-house,  and  then  in  the  said  dwelling-house  feloniourtly  and  biu<- 
glariously  did  steal,  take,  and  carry  away  twenty  silver  spoons  [or  0 
the  case  may  6e],  of  the  value  of  £  — ,  of  the  goods  and  chattels  of  the 
said  C.  D.  then  bi'.ing  found  in  the  said  dwelling-house,  \or,  if  hank  nota 
or  other  valuable  sccunties  be  stolen^  co.iclude'\  :  contrary,  &c.  (See  R.^. 
Clarke,  1  C.  &  K.,  421 ;  R,  v.  Page,  1  Cox,  C.  C,  218). 

7  &  S  G.  IV.y  c.  29,  s,  11. — 2.  Being  therein  and  cofnmitting  a  f^tlonf, 
and  breaking  out  in  the  Night-time'] — being  in  the  dwelling-house  of  OM 

[or  the  said]  C.  D.,  situate  in ,  in  the  Colony  of  ,  did  felonionslT 

steal,  take,  and  carry  away ,  of  the  value  of ,  of  the  good.^  m31 

chattels  of  the  said  C.  D.,  \or  of  one  E.  F.],  then  being  in  the  said  dwellil^^ 
house,  and  that  the  said  A.  B.,  so  being  as  aforesaid  in  the  Raid  dwelliit^* 
house,  and  having  committed  the  said  felony  in  manner  and  form  aforwaii 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at afor^tHatd,  aboss 

the  hour  of in  the  niglit  of  the  same  day,  did  then  feloniously  aal 

burglariously  break  out  of  the  said  dwelling-house*,  contrary,  &c, 

1  Fic,  c,  86,  *  2. — 3.  The  like,  and  using  Violence  to  Persons  iherti*}' 
—  \_Proceed  to  the  asteriffk*  in  Form  No,  1,  supra,  stating  ike  iiM 
acco7'ding  to  circumstances,  then^  :  and  did  then  in  the  said  dwelling-hooff 
feloniously  assault  the  said  C.  D.,  [or  one  E.  F.],  then  being  in  the  snJ 
dweiling-house,  with  intent  then  and  there  feloniously,  wilfully^  and  (d\af 
malice  aforethought,  to  kill  and  murder, 

[or  feloniously  stab,  or  cut,  wound,  or  hurt,  or  strike  the  said  C-  D.  [f 
one  E.  F.],  then  being  therein], 
contrary,  &c. 

Carnally  Knowing  Female  Children. 

9  (7.  /F.,  c.  31,  «.  17,  fpage  55). — 1.  Girls  under  Ten  Fears  0/  A^] 
— fclouioutily  did  unlawfully  and  carnally  know  and  abuse  a  oertaia  fii^ 


STATfiMKNTS    OF   OFFfcNCKS.  495 

named  C.  D.,  she  the  said  C.  D.  being  then  under  the  age  of  ten  years,  to 

wit,  of  the  age  of years,  contrary,  &c. 

Id. — 2.  Above  Ten  and  under  Twdoe  Years  of  Age"] — did  unlawfully 
and  carnally  know  and  abuue  a  certain  girl  named  C.  D.,  she  being  then 
above  the  age  of  ten  years,  and  under  the  age  of  twelve,  to  wit,  of  the  age 
of  Qeleven]  years,  contrary,  &c. 

Carriages — Licensed, 

6  W.  IV.,  No.  2,  s.  14,  fpage  58). — 1.  Driver  carrying  on  rooj  Lvg- 
gage  above  the  proper  Height] — then  and  there  being  the  driver  of  a  cer- 
tain stage  coach  with  four  wheels,  drawn  by  four  horses,  and  travelling  on 
the  Queen's  highway,  and  then  and  there  employed  as  a  public  stage- 
carriage  for  the  purpose  of  conveying  passengers  for  hire  to  and  from 

and ,  in  the  said  Colony,*  did  then  and  there  carry  and  convey, 

and  suffer  and  permit  to  be  carried  and  conveyed,  on  the  top  and  roof  of 
the  said  stage-coach  a  quantity  of  luggage  exceeding  ten  feet  and  thnie 
inches  in  height  from  the  ground,  measuring  to  the  highest  point  of  such 
luggage  so  being  upon  the  top  and  roof  of  the  said  stage  coach,  con- 
trary, &c. 

Id.,  s.  17. — 2.  Refusing  permission  to  measure  Luggage,  dec] — [Proceed 
to  the  asterisk*  in  Form  No.  1,  supra,  and  then]  :  did  refuse  to  permit 
and  allow  the  said  coach,  and  the  luggage  thereof,  to  be  measured,  or  the 
number  of  passengers  in  the  inside  and  on  or  about  the  outside  of  the  said 
coach  to  be  counted,  he  being  thereunto  duly  required  by  one  C.  D.,  then 
and  there  being  an  inside  passenger  travelling  in  the  said  coach,  and  having 
paid  for  his  place  in  the  said  coach,  contrary,  &c. 

Id.,  s.  18,  fpage  58). — 3.  Driver  quitting  the  box  before  a  proper  per- 
son stood  at  the  horses*  heads], — {^Proceed  to  the  asterisk*  in  Form  No.  1, 

supra,  and  then]  :  did  stop  the  said  carriage  at [aforesaid],  and  did 

then  and  there  quit  the  box  of  the  said  carriage  without  delivering  the 
reins  into  the  hands  of  some  fit  and  proper  person,  and  before  any  fit  and 
proper  person  was  placed  or  stood  at  the  heads  of  the  horses,  or  any  of 
them,  belonging  to  the  said  carriage,  and  had  the  command  of  the  said 
carriage,  contrary,  &c. 

Id. — 4.  Driver  or  Guard  using  abusive  language  to  a  Passenger],^^ 
[^Proceed  to  the  asterisk*  in  Form  No.  1,  supra,  and  then]  :    did  unlaw 
fully  use  abusive  and  insulting  language  to  C,  D.,  of  &c.,  who  was  then 
and  there  travelling  as   an   [inside]   passenger  by  the  said  carriage, 
contrary,  &c. 

/c?.,  s.  47. — 5.  Neglecting  to  take  care  of  Passengers*  Luggage^. — [Pro- 
-V  ceed  to  the  asterisk'^  in  Form  No.  1,  supra,  then  thus  ] :  did  unlawfully 
^  neglect  to  take  due  care  of  certain  luggage,  to  wit,  [a  portmanteau],  then 
K  and  there  being  carried  on  the  said  coach,  containing  divers  articles  of 
'-  wearing  apparel  belonging  to  C.  D.,  of  &c.,  who  was  then  and  there  an 
^  [inside]  passenger  travelling  by  the  said  coach,  by  reason  of  which  neglect 
the  said  portmanteau  and  its  contents  became  wholly  lost,  contrary,  &c. 

Id.,  s.  48. — 6.   Furious  Driving]. — [Proceed  to  the  asterisk*  in  Form 

No.  1,  supra,  then]  :   did  unlawfully  and  wilfully,  by  wanton  and  furious 

driving,  endanger  the  safety  of  C.  D.,  who  was  then  and  there  an  [inside] 

-^  passenger  by  the  said  coach,  and  divers,  to  wit, ,  other  persons,  who 
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were  also  then  and  there  passengers  in  and  upon  the  same  ocMidif  eon- 
trary,  &c. 

Cattle. 

7  &  8  O.IV.,  c.  29,  «.25,  {page  61.)— 1.  Stealing^ — did lekmionsly 
steal,  take,  and  drive  [or  lead  or  carry]  away,  one  horse,  [or  mare, 
^Iding,  colt,  filly,  bull,  cow,  ox,  heifer,  calf,  ram,  ewe,  slie^  or  lamb], 

[of  the  price  of pounds],  [of  the  goods  and  chattels  of  one  [or  the 

said]  C.  D.],  contrary,  &c. 

Id. — 2.  Killing  xmth  intent  to  Sfea/]— did  wilfdlly  and  feloniously  kill 
one  horse  \pr  as  in  1]  of  the  goods  and  chattels  of  one  [or  the  said]  C.  D^ 
with  intent  then  feloniously  to  steal,  take,  and  carry  away  the  carease 
[or  skin,  or  a  certain  part  of  the  carcase,  that  is  to  say,  the  inward  fiU]  of 
the  said so  killed  as  aforesaid,  contrary,  &c. 

7  <k  S  O.  IV.,  c.  30 f  8.  16. — 3.  Maliciously  Killing,  <l&c.]^-d]d  imltw- 
fully,  maliciously,  and  feloniously  kill  [or  maim,  or  wound]  a  certain  mare, 
[or  <u  the  case  may  6^],  the  property  of  one  [or  the  said]  C.  D.,  contrary,  &e. 

Challenge. 

1  Hawk.,  c.  63,  s.  3,  fpage  64). — 1.  Provoking  to  Fight  or  semd  c 
Challenge']— did  wickedly,  wilfully,  and  maliciously  ntter,  pronoonee^ 
declare,  and  say  [or  speak,  declare,  say,  and  publish]  to  and  in  the  presnee 
and  hearing  of  one  [or  the  said]  C.  D.,  certain  provoking,  malieioos,  aad 
scandalous  words,  with  intent  to  instigate,  excite,  and  provoke  the  ttad 
C.  D.  to  fight  a  duel  with  and  against  him  the  said  A.  B.,  [or  to  sead  i 
challenge  to  him  the  said  A.  B.  to  fight  a  duel  with  and  against  him  tk 
said  C.  D.] 

Id. — 2.  Sending  Challenge'] — did  wickedly,  wilfully,  and  malicioiulr 
compose,  write,  send,  and  deliver  [or  cause  to  be  delivered]  to  one  [or  the 
said]  C.  D.,  a  certain  letter  and  paper  writing,  containing  a  challenge  to 
fight  a  duel  with  him  the  said  A.  B. 

Child  Stealing. 

9  G.  IV.,  c.  31,  8.  21,  fpage  64). — Taking  or  decoying  away  a  OkSi  I 
under  Ten  Years  of  Age"] — did  feloniously  and  maliciously  by  force  [cf 
fraud]  lead  [or  take,  or  decoy,  or  entice  away,  or  detain]  one  C.  D.,  thra 
a  child  under  the  age  of  ten  years,  to  wit,  of  the  age  of  [eight]  years,  vitk 
intent  to  deprive  one  S.  D.,  the  father  of  the  said  child,  of  the  possesaioi 
of  the  said  child, 

[or  with  intent,  one  woollen  cloth  waistcoat,  of  the  valne  of  vi 

,  thereupon  and  about  the  person  of  the  said  child,  then  fcl»* 

niously  to  steal,  take,  and  carry  away], 
contrary,  &c. 

Coin. 

9  Vic.,  No.  1,  *.  6,  (page  67). — 1.  Utttring  Counterfeit  GoldorSSise 
Coin] — did  tender,  utter,  and  put  off  to  one  C.  D.  one  piece  of  fidse  vi 
counterfeit  coin,  resembling  and  apparently  intended  to  resemble  aad  ptf 
for  a  certain  piece  of  the  Queen's  current  gold  [or  silver]  coin,  <y1W  i 
sovereign  [or  shilling,  or  as  the  case  may  he\  he  the  said  A.  B.  at  tk 
time  he  so  tendered  and  uttered  the  said  piece  of  false  and  connterieit  otfir 
well  knowing  the  same  to  be  false  and  counterfeit,*  contrary,  &c. 
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Id,j  8.  7.  —  2.  The  like,  [or  as  in  Forms  Nos.  3,  4,  5],  a  Seeomd 
Offence]. — [^Staie  the  offence  as  in  Na  1,  supra,  but  that  it  was  done 
**  feloniously/'  and  then  adding  at  the  end]  :   he  the  said  A.  B.  having 

before  then,  to  wit,  on  the day  of ,  at ,  been  duly  conyicted 

for  having  before  then  unlawfully,  &c.,  [siaiing  offence  shorthf]^  con- 
trary, &c. 

/(/. — 3.  Uttering  Counterfeit  Oold  or  Silver  Coin,  and  having  others 
in  Possession^, — [Proceed  as  in  Form  No.  1,  supra,  to  the  asterisk* ^  then"]  : 
and  that  he  the  said  A.  B.  also,  at  the  time  of  such  uttering  and  tender- 
ing, had  then  in  his  possession,  besides  the  pieces  [or  piece]  of  fiedse  and 
counterfeit  coin  so  tendered  and  uttered  [or  put  on  ]  as  aforesaid,  two  [or 
one]  other  pieces  [or  piece]  of  false  and  counterfeit  coin,  resembling  and 
apparently  intended  to  resemble  and  pass  for  certain  of  the  Quern's  current 
gold  [or  silver]  coin,  called ,  contrary,  &c. 

Id, — 4.  Uttering  twice  within  Ten  Days], — [Proceed  as  in  Form  No. 
1,  supra,  to  the  asterisk*,  and  then"] :  and  that  the  said  A.  B.  afterwards, 
and  within  ten  days  of  his  so  tendering  and  uttering  the  said  false  and 

counterfeit  coin  aforesaid,  to  wit,  on  the day  of ,  [or  on  this  same 

day,  in  the  year  aforesaid],  at  -* ,  in  the  said  Colony,  did  tender  and 

utt^  [or  put  off]  to  one  £.  F.  one  other  piece  of  false  and  counterfeit 
coin,  resembling  and  apparently  intended  to  resemble  and  pass  for  a 

certain  piece  of  the  Queen's  current  gold  [or  silver]  coin,  called ,  he 

the  said  A.  B.,  at  the  time  he  so  tendered  and  uttered  the  said  last-men- 
tioned piece  of  false  and  counterfeit  coin,  well  knowing  the  same  to  be  &lse 
and  counterfeit,  contrary,  &c. 

Id,j  s.  7. — 5.  Having  possession  of  Counterfeit  Coin  with  intent  to  uHmr 
«am«}— had  in  his  custody  and  possession  [two]  pieces  of  fedse  and  counter- 
feit coin,  resembling  and  apparently  intended  to  resemble  and  pass  for 
certain  of  the  Queen's  current  gold  [or  silver]  coin,  called  ■-■  ,  with 
intent  then  to  utter  and  put  off  the  same,  he  the  said  A.  B.  then  well 
knowing  the  same  to  be  false  and  counterfeit,  contrary,  &c. 

ConceaUng  Birth. 

9  O.  /F.,  c.  81,  s.  14,  (j>age  68)  ] — that  A.  B.,  on  the day  6f 

,  in  the  year  of  our  Lord  186—,  was  delivered  of  a  child  alive, 

which  said  child  then,  to  wit,  on  the  day  and  year  aforesaid,  died,  and 
that  the  said  A.  B.,  being  so  delivered  of  the  said  child  as  aforesaid,  did 
then  unlawfully  endeavour  to  conceal  the  birth  of  the  said  child,  by  secretly 
burying  [or  as  the  ease  mag  he"]  the  dead  body  of  the  said  child,  cod- 
trary,  &c. 

Conspiracies. 

Com.  Law,  {page  69).— 1.  00n«raZ] —that  A.  B.,  of  &c.,  E.  F.,  of  Sec, 

and  6.  H.,  of  &C.,  did,  on  the  —  day  of last,  unlawfhlly,  firauda- 

lently,  and  deceitfully  conspire  and  agree  together  to  obtain  and  acquire 
to  themselves,  by  devices,  false  pretences,  and  subtle  means  and  devices, 
of  and  from  M.  N.  and  P.  Q.,  divers  goods  and  chattels,  the  property  9f 
the  AsAd  M.  N.  and  P.  Q.  respectively,  and  to  cheat  and  defraud  them 
respectively  thereof.    (S«b  R,  y,  Parker,  3  Q.  B.,  298). 

Id.— 2.  To  accuse  of  Crtma]— that,  on  &e.,  at  &c.,  C.  D.  and  E.  F. 

2  I 
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did  amongst  themselves  nnlawfally  and  maliciously  conspire  and  combine 
fiilsely  to  charge  and  accuse  one  A.  B.,  that  he  the  said  A.  B.  had  then 
lately  before  feloniously  stolen,  taken,  and  carried  away  a  horse,  the  pro- 
perty of  one  6.  H. 

IcL — 3.  Conapirat^  to  obtain  Goods  by  faUt  RepresentatioHM  as  to 
Property'] — that  A.  B.  and  C.  D.,  on  the day  of ^  &c,  unlaw- 
fully and  fraudulently  did  conspire  and  agree  together  to  cause  it  to  be 
believed  that  the  said  A.  B.,  who  was  then  a  person  in  indigent  and 

insolvent  circumstances,  carried  on  an  extensive  business  at ^  as , 

and  was  a  man  of  large  property,  and  had  a  large  capital  engaged  in  the 
said  business,  and  by  means  of  the  said  belief  to  obtain  and  acquire  of  and 
from  divers  tradesmen  and  persons  in  business  who  should  thereafter  deal 
with  the  said  A.  B.,  divers  goods,  wares,  and  merchandize,  the  propwty  of 
the  said  tradesmen  and  persons  in  business,  and  to  cheat  and  defrand  them 
thereof. 

Dead  Bodies, 

(Page  79).  —  Disinterring]  —  did   unlawfully   break   and  enter  the 

churchyard  [or  graveyard]  of ,  and  belonging  to  the  [        ]  church 

of there  situate,  and  the  grave  there  in  whidi  E.  F.,  deoesised,  had 

lately  before  then  been  interred  and  then  was,  did  unlawfully,  wilfully,  and 
indecently  dig,  open,  and  take  and  carry  away  the  body  of  the  said  £.  F. 

Disorderly  HousSy  Keeping, 

(Page  79) — that  A.  B.,  and  C.  his  wife,  on  &c.,  and  on  divers  other 
days  and  times  subsequent  thereto,  unlawfully  did  keep  and  maintain  a 

certain  common,  ill-  governed,  and  disorderly  house,  at ,  in  the  Colony 

of  New  South  Wales,  and  for  the  lucre  and  gain  of  him  the  said  A.  B.  did 
then  unlawfully  and  wilfully  cause  and  procure  divers  persons,  as  well  men 
as  women,  of  evil  name  and  fame,  and  of  dishonest  conversation,  unlaw- 
fully to  fi^equent  and  come  together  there,  as  well  by  night  as  by  day,  and 
did  then  and  there  permit  them  to  be  and  remain  drinking,  tippling, 
whoring,  and  misbehaving  themf^elves,  to  the  great  damage  and  common 
nuisance  of  all  persons  there  inhabiting,  living,  residing,  and  passing. 

Dogs. 

8  &  9  Fic,  Ca  47,  s.  2,  (page  86). — I.  Stealing  a  Z)o^]— did  unlawfully 
steal,  take,  and  carry  away  a  certain  dog,  to  wit,  [a  spaniel],  of  the  value 
of  two  pounds,  the  property  of  one  C.  D.  [or  the  said  0.  D.],  contrary,  &c. 

/c?.,  s.  5. — 2.  Complaint  to  ground  Search  Warrant  for  a  Stolen  Dog]. 
— [Proceed  in  the  usual  Form,  Chap.  II.,  No.  1,  ante,  p.  450,  and  thcfi]  : 
that  he  the  said  C.  D.  [the  complainant]  hath  lately  lost  a  certain  dog,  to 
wit,  [a  spaniel  of  a  black  and  tan  colour],  and  that  he  has  just  cause  to 

suspect  and  doth  suspect  and  believe  that  A.  B.,  of ,  of  the  Colony 

aforesaid,  [laborer],  hath  stolen  the  same,  and  that  the  same  dog  is  now  in 
the  possession  [or  concealed  on  the  premises]  [or  as  the  case  may  6e],  of 
the  said  A.  B.,  situate  at aforesaid. 

3.  Search  Warrant  thereon], — [Proceed  in  the  general  jpbrm.  Chap.  IT., 
No.  10,  ante,  p.  453,  by  reciting  ^  Complaint  No.  2,  supra,  and  then 
thus] :   These  are  there^Dre  to  command  you  in  Her  Majesty's  name  to 
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make  diligent  search  for  the  said  dog  in  the  said  premises  of  the  said  A. 
B.,  and,  if  you  shall  find  it  therein,  then  that  you  hring  the  same  and  also 
the  body  of  the  said  A.  B.  before  me  or  some  other  of  Her  Majesty's  Jus* 
tices  of  the  Peace  in  and  for  the  said  [Colony],  to  answer  to  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Id.,  B,  3.  —4.  Having  a  JStoUn  Dog  in  possession,  found  by  virtue  of 
a  Search  Warrant] — a  certain  dog,  to  wit,  a  spaniel,  the  property  of  one 
G.  D.,  [or  the  said  G.  D.  the  complainant],  [by  a  certain  ill-disposed  pers^ 
imknown,  then  lately  before  unlawfully  stolen,  taken,  and  carried  away], 
was  found  in  the  possession  [or  in  the  dwelling-house]  of  the  said  A.  B. 
there  situate,  by  virtue  of  a  search  warrant  theretofore  in  that  behalf  duly 
granted,  he  the  said  A.  B.  then  and  there  well  knowing  the  said  dog  to 
have  been  unlawfully  stolen,  taken,  and  carried  away,  contrary,  &c. 

5.  General  Forms  to  be  used  in  enforcing  the  Convictions']. — Ghap.  II., 
No.  32,  ante,  p.  460,  where  iipprisonment  only  adjudged  ;  or  No.  31, 
ante^  p.  460,  where  a  penalty  imposed ;  Commitment,  &c..  No.  58,  ante, 
p.  475 ;  and  for  Gosts,  Distress  Warrant,  &c.,  Nos.  61  and  63,  ante,  pp. 

^      477  &  479,  in  the  former,  or  Commitment  No.  53,  ante,  p.  472,  in  the 
latter  case. 

6.  Variation  in  Conviction], — Chap.  II.,  No.  31,  antSj  p.  460.    In  the 
i     adfudieation  say :  to  forfeit  and  pay  the  sum  of         ■  over  and  above  the 

Tuue  of  the  said  dog,  and  for  the  said  dog  the  further  sum  of ,  to  be 

respectively  paid  and  applied,  &c. 

Drunkenness, 

'     19  Vie.,  No.  24,  Schedule  B,  (page  89).— To  J.  W., ,  Chief  Inspector 

i*  of  the  Sydney  Police  Force,  and  to  all  other  Constables  in  the  said 
^  Police  Force,  and  the  Keeper  of  Her  Majesty's  Gaol  at  Darlinghnrst, 
i         Sydney,  [or  to  the  Watch-house  Keeper,  as  the  case  may  be]. 

I*        Whereas,  on  the day  of ,  in  the  year  of  our  Lord  186  — j  the 

0  undersigned  persons  were  convicted  before  me,  the  undersigned  Justice  of 
ik  the  Peace,  for  the  offence  of  drunkenness :  These  are  to  authorize  you  the 
if    said  Chief  Inspector,  and  all  other  constables,  to  convey  the  said  persons  to 

f    the  Gaol  [or  Watch-house]  at ,  and  you  the  said  Keeper  are  hereby 

f    ordered  to  keep  and  detain  the  said  persons  in  your  custody  and  in  solitary 

confinement  in  the aforesaid,  for  the  time  or  period  set  opposite  to 

their  respective  names,  unless  the  fine  be  paid  in  the  meantime. 


'I 

I 

0: 


Name  of  Prisoner. 

Grime. 

Sentenoe. 

Fine.    Period  of  Confinement. 

1        John  Jones. 

Draok  and  disorderly 
in street. 

40s. 

or,  48  hours  cells. 

yi       Given  under  my  hand,  the  day  and  year  above  written,  at ,  in  the 

f'  said  Colony.  H.  P.,  J.  P. 

^  Bmbezzlementj  Clerk  or  Servant 

^  ,    (Page  94)] — being  then  clerk  [or  servant]  to  C.  D.,  did  by  virtue  of 
A  bis  said  employment,  while  he  was  so  employed  as  aforesaid,  receive  and 
5  2  I  2 
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take  into  his  pomession  oertain  money,  to  wit,  the  Bom  of  -«—  [or  at  lie 
ease  wuty  be"],  for  the  said  C.  D.,  his  master,  and  then  fraudiilently  and  Mr- 
bioobIj  did  embezzle  the  same ;  and  so  the  said  A.  B.  then  in  manaer 
and  form  aforesud  did  feloniously  steal,  take,  and  earry  away  the  mM 
money  [or  as  the  case  may  he"],  the  property  of  the  said  0.  D.,  Ins 
from  the  said  0.  D.,  his  master,  contrary,  &e. 


^  Enity  (ForeibU)  and 

(Bage  98). — 1.  Taking  Possession'^  —  did  forcibly  and  with  strong 
hand  enter  into  a  certain  raessnage,  wi^  the  apprntenaneee  tftiere  sitoate, 
of  which  one  [or  the  said]  C.  D.  was  then  seised  in  his  demeane  as  of  fee 
\or  possessed  for  a  certain  unexpired  term  of  years],  and  the  aaid  G.  D. 
m>m  the  peaceable  possession  of  the  said  messuage,  with  the  appurteBaiiees 
aforesaid,  forcibly  and  with  strong  hand  unlawfiilly  did  expel  and  pat 
out,  contrary,  &c. 

2.  Keeping  Possessum^—dSi^  unlawfully  enter  a  certain  messuage,  wilk 
the  appurtenances  there  situate,  of  which  one  {or  the  said]  C.  D.  w« 
seised  in  his  demesne  as  of  fee,  \or  possessed  for  a  certain  term  of  yetn^ 

whereof  divers,  to  wit, years  were  then  to  come  and  onexpmd],  wi 

the  Haid  C.  D.  from  the  peaceable  possession  of  the  said  messaage,  witk 
the  appurtenances  aforesaid,  then  and  there  did  unlawfully  expel  and  piK 
out,  and  that  the  said  A.  B.  then  and  there  hitherto  the  sud  C.  D.  bm 
the  possession  of  the  said  messuage,  with  the  appurtenances  aforesaid,  with 
force  and  arms  and  with  strong  hand  unlawfully  and  injurioasly  did  keef 
out,  and  the  said  messuage  and  appurtenances,  and  the  possession  thereoC 
then  and  there  unlawfully  and  forcibly  did  hold  and  detain,  and  still  M 
hold  and  detain  from  the  said  C.  D.,  contrary,  &c. 

Extortion, 

Com  Lato^  fp<^^  111). — By  a  ConstahW] — ^being  then  a  oonstablerf 
',  in  the  said  Colony,  unlawfully,  corrupUy,  and  by  pretext  and  eolw 


of  his  said  office,  by  extortion  did  extort  and  receive  of  and  fipom  one  \f 
the  said]  C.  D.,  then  in  the  custody  of  the  said  A.  R.,  the  sum  of  —  • 
as  and  for  a  fee  due  to  him  the  said  A.  B.  as  such  constable,  wheretif  ■ 
truth  and  in  fact  no  fee  whatever  [or  no  greater  fee  than  the  som  of——] 
was  due  to  the  said  A.  B.  as  such  constable  aforesaid. 

False  Imprisonment, 

Com,  Law^  (page  111). — Assault  and  False  Imprisonn^eni}~-'<m  A^ 
unlawfully  assaulted  one  G.  D.,  and  then  unlawfully  imprisoned  and  ^ 
tained  in  prison  the  said  C.  D.  for  a  long  space  of  time,  against  his  «i4 
and  without  any  legal  authority  or  justifiable  cause  whatsoever. 

False  Pretences. 

7  &S  G,IV.,  s,  29,  s,  53;  (page  111).— 1.  Ohtainina  MonahyV^ 
lawfully,  knowingly,  and  designedly  did  falsely  pretend  to  CD.  tMtAi 
sum  of  ivej  pounds  was  then  due  and  owing  by  and  from  the  said  C  ft 
to  the  said  A.  B.,  for  goods  before  then  sold  and  delivered  by  tbew^ 

A.  B.  to  the  said  C.  D.,  by  means  of  which  said  folse  preteiftoe  Iht  wM^ 

B.  did  then  unlawfully  obtain  from  the  said  C.  D.  oertaio  moner,  ti  *^ 
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the  sum  of  five  poimdsi  the  moneys  of  the  said  C.  D.,  with  intSBt  to  defraud^ 
whereas  in  truth  and  in  fact  the  sum  of  five  pounds  was  not,  nor  was  any 
part  thereof,  due  or  owing  by  or  from  the  said  C.  D.  to  the  said  A.  Bw 
for  goods  before  then  sold  and  delivered,,  or  for,  upon,  or  by  reason  of  any 
contract  or  account  whatsoever ;  and  whereas  in  truth  and  in  fact  there 
was  not  any  money  whatever  then  due  or  owing  to  the  said  A.  B.  by  the 
said  C.  D.,  as  he  the  said  A.  B.  then  well  knew,  contrary,  &c. 

Id. — 2] — on  Ac,,  did  unlawfully,  knowingly,  and  diesignedly  flalsely 
pretend  to  C.  D.  that  [state  the  false  pretence]^  by  means  of  whicb  false 
pretence  he  the  said  A.  B.  did  then  unlawfully  obtain  [state  what  he  ob^ 
fa%ned[\^  with  intent  to  defraud,  whereas  in  truth  and  in  fact  [traxterse  the 
false  pretence'],  as  he  the  said  A.  B.  then  well  knew,  contrary,  &c. 

Id. — 3.  Obtaining  Ooods,  &c.,  6^]— did  unlawfully  and  knowingly,  by  a 
certain  false  pretence  [or  by  certain  false  pretences],  obtain  of  and  from  one 

[or  the  said]  C.  D.  the  sum  of in  money,  [or  a  certain  order  for  the 

payment  and  of  the  value  of ,  0r  as  the  ease  may  &e],  of  the  moneys 

[or  goods  and  chattels,  or  propertv]  of  the  said  C.  D.,  [or  of  one  £.  F.], 
with  intent  to  cheat  and  defraud  lum  of  the  same,  against  the  Statute,  Ac. 
(See  Hamilton  v.  R.,  9  Q.  B.,  271). 

Com,  Law,—i.  Attempting  to  obtain  Goods,  &ff.,  6y]— did  unlawfully 
and  knowingly,  by  false  pretence,  attempt  and  endeavour  to  obtain  fh)m 
one  C.  D.  the  sum  of  [or  as  the  case  may  6e]  of  the  moneys  [or  the  goods, 
&c.]  of  the  said  C.  D.,  with  intent  to  cheat  and  defraud  him  of  the  same. 

t 

Forgtry, 

no.  IV.,  A  1  W.  IV.,  c.  66,  8.  3,  ("page  125).—  1.  Ibrging  a  BiU  of 
Exchange  or  Promissory  iVbto]— did  feloniously  forge  a  certain  bill  of 
exchange  [or  promissory  note],  [or  a  certain  indorsement  on,  or  assign- 
ment of,  a  certain  bill  of  exchange  or  promissory  note]« 
[or  a  certain  acceptance  of  a  certain  bill  of  exchange], 

for  the  pimneni  of ,  with  intent  thereby  then  to  defraud  [£•  F.], 

contrary,  &c. 

Id. — 2.  Uttering  a  Forged  BiU^  &c.]— did  felomooBly  offiar,,  utter,  dis- 
pose of,  and  put  off  a  certain  forged  biU  of  exohange,  £c^  [ae  in  No.  1], 
with  intent  thereby  then  to  defraud  [£•  F.],  he  the  said  A.  B.  then  well 
knowing  the  same  to  be  forged,  contrary,  &c. 

Id.^^.  Forging  and  uttering  a  Bank  iVb^]— did  felonionsly  forge  [the 
indorsement,  or  assignment  of  and  upon]  a  certain  bank  note  [or  bank 

bill  of  exchange,  or  bank  post  bill]  for  Uie  payment  of pounds,  [or 

^  divers  bank  notes],  and  the  said  forged  bank  note  then  feloniously  and 
^  knowbgly  did  offer,  utter,  dispose  of^  and  putofi^  with  intent  thereby  then 
^  to  defraud  [the  Company  or  Managing  Director  or  President  of  the  bank 
^  of  — *— ,  or  as  the  case  may  be,  (see  reepectioe  Acts  of  IncorporaiionJIf 
contrary,  &c 

Id.-^.  Uttering  a  Forged  Bank  iVbte}— did  fobniously  utter,  offar,  dis- 

y  pose  of^  and  put  off  a  certain  bank  note  for  the  payment  of ,  with 

^l,  intent  to  deftaud  [G.  D:],  he  the  said  A.  B.  well  knowing  the  same  to  be 
'l  Ibrged,  contrary,  oe. 

^(       Id. — 6.  Forging,  &c,,  a  Banker's  Draft,   Undertaking,  or  Order  for 
A  JKm€y]— did  feloniously  forge  and  alter,  [or  utter,  offer,  dispose  of^  or  put  ^ 


\<^' 
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off],  well  knowing  the  same  to  be  forged  and  altered,  a  certain  order  for 
the  payment  of  £ — ,  with  intent  thereby  then  to  defraud  [£.  F.J, 
eontrary,  &c. 

Gaming, 

14  FiC,  No,  9,  (page  126). —  General  Forma  to  be  used  in  en/arcing 
^  (Jonvictiona] — Chap.  II.,  No.  32,  ante^  p.  460,  or  No.  30,  ante,  p.  459 ; 
Commitmentj  No.  58,  ante,  p.  475 ;  or  Distress  Warrant,  &c.,  Noa.  44,  45, 
46,  50,  antej  pp.  467,  468,  &  470. 

Id.,  8,  7,  (j)age  128). — 1.   Cheating  at  PZoyJ—did  nnlawfoDy  obtain 

from  one  [or  the  said]  C.  D.  certain  money,  to  wit,  the  sum  of 

pounds,  by  means  of  a  certain  fraud  and  unlawful  device  and  ill-practice  in 

playing  a  certain  game  called with  cards,  [or  dice],  with  Uie  said  C. 

D.,  and  winning  thereby  from  the  said  C.  D.  to  him,  the  said  A.  B.,  the 

said  sum  of ,  with  intent  thereby  then  to  cheat  and  defraud  the  said 

C.  D.  of  the  same,  contrary,  &c. 

[Or  this  Form  may  be  as  for  obtaining  money  by  false  pretences,  No.  3, 
antCf  p.  501]. 

Com  Law, — 2.  Keeping  a  Common  Gaming  ^otM^]— did  unlawfbUy 
keep  and  maintain  a  certain  common  gaming  house,  and  in  the  said 
gaming  house,  for  lucre  and  gain,  unlawfully  and  wilfully  did  cause  and 
procure  divers  idle  and  evil-disposed  persons  to  frequent  and  come  to  play 

together  at  a  certain  unlawful  game  of ,  called  ,  and  there  did 

permit  and  suffer  the  said  idle  and  evil-disposed  persons  to  be  and  remain 
playing  and  gaming  at  the  said  unlawful  game,  for  divers  large  and  exces- 
sive sums  of  money. 

Housebreaking . 

7  &  8  G.  IV.y  c.  29,  ss.  12. 13,  {page  144). — 1.  Breaking  and  entering 
a  Dwelling-house,  or  Building  within  the  Curtilage^  with  a  Communication 
between  them,  and  stealing  therein"}— did  feloniously  break  and  enter  the 
dwelling-house  of  one  [or  the  said]  C.  D.,  there  situate, 

[or  a  certain  building,  to  wit,  a ,  within  the  curtilage  of  the  dwell- 
ing-house of  one  [or  the  said]  C.  D.,  there  situate,  occupied  therewith, 
and  having  an  immediate  communication  between  them,  or  by  means 
of  a  covered  or  inclosed  passage  leading  from  the  one  to  the  other], 
and  then  and  there  in  the  said  dwelling-house  did  feloniously  steal,  take, 
and  carry  away  [describe  the  articles,  dhc.'],  to  the  value,  in  the  whole,  of 
five  pounds  and  more,  of  the  goods  and  chattels  of  the  said  C.  D.,  contrary,  &c. 
Id,,  s.  14.-^-2.  The  like,  a  Building  within  the  Curtilage^  but  no  Com- 
munication between  them^— did  feloniously  break  and  enter  a  certain 
building  of  one  [or  the  said]  C.  D.  there  situate,  [the  said  building  being 
then  and  there  within  the  curtilage  of  the  dwelling-house  of  the  said  C.  D. 
there  situate,  and  by  the  said  C.  D.  then  and  there  occupied  therewith, 
and  there  not  being  then  any  communication  between  the  said  building 
and  the  said  dwelling-house,  either  immediate  or  by  means  of  any  covered 
or  inclosed  passage  leading  from  one  to  the  other],  and  that  the  said  A.  B. 

then  and  there,  in  the  said  building,  [six  silver  tea-spoons, ],  of  the 

goods  and  chattels  of  the  said  C.  D.  in  the  said  building  then  being  feund, 
feloniously  did  steal,  take,  and  carry  away,  contrary,  &c 
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16.  Vic,  No.  17,  8.  1,  (fxjtge  145). — 3.  Being  armed,  dbcj  with  Intent 
to  break  into  a  Dwelling-nous e,  &c.] — was  found  by  night,  to  wit,  at  the 
hour  of in  the  night  of  the  same  day*,  armed  with  a  certain  dan- 
gerous and  offensive  weapon  and  instrument,  to  wit,  a ,  with  intent 

then  to  break  and  enter  the  dwelling-house  [or  a  certain  building,  to  wit, 

a ]  of  [the  said]  C.  D.,  there  situate,  and  to  commit  a  felony  therein, 

[or,  from  the  etsterisk*,  having  then  in  his  possession,  without  lawful 
excuse,  ten  picklock  keys,  [crow,  jack,  bit],  and  divers  implements  of 
housebreaking,  to  wit,  [two  crows,  one  jack,  and  one  bit], 
[or J  from  the  asterisk*^  having  his  face  blackened  [or  disguised],  with 

intent  to  commit  a  felony], 
[or,  from  the  asterisk^,  in  die  dwelling-house  [or  in  a  certain  building,* 

to  wit ]  of  [the  said  C.  D.  there  situate,  with  intent  to  commit 

a  felony  therein], 
contrary,  &c. 

Indeeencg, 

Com.  Law  J  (joage  153). — Exposing  Person  naked  to  publie  View'} — 
unlawfully,  on  a  certain  public  and  common  highway  there  situate,  did 
wilfully,  wickedly,  and  scandalously  expose  to  the  view  of  one  C.  D.  and 
£.  F.,  and  divers  of  the  liege  subjects  of  our  Lady  the  Queen,  then  and  there 
passing  and  repassing,  the  body  and  person  of  him  the  said  A.  B.  naked 
and  uncovered,  for  a  long  space  of  time,  to  wit,  for  the  space  of  one  hour, 
to  the  great  scandal  of  said  liege  subjects  of  our  said  Lady  the  Queen* 

Juvenile  Offenders. 

14  Vie,,  No  2,s  1,  (/>a^e  272). — 1.   Persons  not  exceeding  Sixteen 
Years  of  Age,  committing,  4fc.,  certain  Indictable  Offences'] — then  and  there, 
being  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of  twelve  years, 
did  Uien  and  there  feloniously  steal,  take,  and  carry  away*, 

[or  did  then  and  there  unlawfully  attempt  and  endeavour  then  and  there 
feloniously  to  steal,  take,  and  carry  away*]  [here  describe  the  particular 

offence  as} :  one  coat,  of  the  value  of ;  one  hat,  of  the  value  of  ^— ; 

and  three  pieces  of  the  current  gold  coin  of  this  realm  called  sovereigns,  of 
the  value  of  three  pounds,  of  ^e  goods,  chattels,  and  moneys  of  one  [or 
the  said]  0.  D.,  contrary,  &c. 

7<f.,  s,  b,  (page  274). — 2.  Recognizance  for  Appearance  at  Petty  SeS' 
sions"], — [This  win  be  the  same  as  the  general  Form,  Chap.  XL,  No.  12, 
antCy  p.  454,  adding  after  the  words  **  as  may  then  be  there'*  in  the 
condition,  these  words} :  "  in  Petty  Sessions  assembled,  at  the  usual  place 
and  in  open  court.'' 

(Page  274). — 3.  Enlargement  of  Recoanizance}. — 

"^      Be  it  remembered,  that  on  this day  of ,  in  the  year 

vof  our  Lord  186  — ,  at ,  in  the  Colony  of ,  the  within 

To  wit. )  recognizance  is  enlarged  by  me,  J.  S.,  Esquire,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  [Colony},  until  the 

Petty  Sessions  to  be  holden  at ,  in  the  said  [  Oolony}^  Wore  two  or 

more  of  her  said  Majesty's  Justices  of  the  Peace  in  and  for  the  said  [  Coiony}y 
on  the day  of next,  at o'clock  in  the  forenoon. 

4^en  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned^ 
at aforesaid.  J.  S.     (l.  s.) 
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4.  Recogniaanee  of  a  WiiiMSf  to  gwe  B»idenioe\-^Th€  Form^  Ciiap.  11^ 
No.  12,  ante,  p.  454,  may  be  adapted  to  aUpereona,  HaHng  ike  oomdiUim 
thtu]:  the  oouditioQ  of  the  within  written  reoc^izanoe  is  svieh,  that 
whereas  A.  B.,  of  &e.,  hath  been  charged  hefore  me,  the  within-mentioiied 
Jnstioe  [or  as  the  case  may  &e],  for  that  &c.  [state  ojjfknce  as  in  tke  injbrmo' 

tisn"]  ;  and  the day  of next,  at ,  having  been  dslj  appeialed 

for  the  hearing  of  the  said  charge,  and  it  appearing  to  be  necaisary  that 
the  within  bounden  E.  F.  should  be  examined  as  a  witness  too^ing^  the 
same :  U,  therefore,  he  the  said  £.  F.  will  personally  appear  before  two 
or  more  of  Her  Majesty's  Jostioes  of  the  Peace  in  and  for  the  said  [CoUny'] 
in  Petty  Sessions  assembled,  at  the  usual  place  and  in  open  court,  at  , 

aforesaid,  on  the        ■  day  of  -^—  aforesaid,  at o'clock  at  noon  of 

the  same  day,  and  then  and  there  give  evidence  upon  the  hearing  of  the 
said  charge,  then  the  said  recog^nizance  to  be  void,  or  else  to  stand  in  full 
force  and  virtue. 

5.  Conviction  (w)  where  Imprisonment  with  or  without  Whipping  is 
adjudyed].^~[T\uB  will  be  in  ^  general  Form^  Chap.  11^  No.  32,  amtej  p. 
460,  omitting  aU  mention  of  the  costs  of  conviction^  and  stating  afUr 
description  of  the  Justices,  that  the  conviction  took  place']  "  in  Petty 
Sessions  assembled,  at  the  usual  place  and  in  open  Court ;  and  where  whip- 
ping also,  say  c^fter  the  term  of  imprisonment :  '*  and  to  be  [once]  pri- 
vately whipped  during  such  imprisonment." 

6.  Conviction  (Note  w)  where  a  Penalty  adjudged,  and  where  IHme 
given  or  not  for  Payment"]. — [This  will  be  in  the  general  Form,  Chap.  II., 
No.  32,  ante,  p.  460,  omitting  all  mention  of  costs  of  conviction,  and 
stating  after  description  of  the  Justices,  that  the  conviction  took  place] 
**  in  Petty  Sessions  assembled,  at  the  usual  place  and  in  open  Court." 

7.  Commitment  where  Penalty  adjudged] — [This  will  be  in  the  general 
Form,  Chap.  II.,  No.  53,  ante,  p.  472,  reciting  the  conviction  No.  6, 
supra,  as  therein  directed.  If  time  be  given,  and  the  defendant  is  detained 
under  s.  13  till  the  time  appointed  for  payment  [as  in  ''  Order  to  detain," 
Form  No.  9 j  post],  the  commitment  in  default  should  state,  after  the  term 
of  imprisonment,  in  the  direction  to  the  Gaoler]  :  ^*  from  the  day  when  the 
said  A.  B.  was  so  convicted  as  aforesaid." 

8.  Commitment  where  Imprisonment  only  adjudged]. — [ThuL  will  he  in 
the  general  Form,  Chap.  II.,  No.  58,  ante,  p.  475,  reciting  the  conviction 
No.  5^  supra,  and  adapting  the  direction  to  the  Gaoler  to  the  terms  of  the 
adjudication], 

(Page  273). — 9.  Order  to  detain  a  Defendant  in  Cuetody  till  the  Day 
given  for  Payment  of  a  Penalty.     (Sea  13). 

To  M.  N.,  Constable  of ,  in  the  [Colony]  of . 

Whereas  [redte  the  conviction  No.  6,  ante,  as  in  a  commitment,  with 
the  adjudication  and  time  of  payment,  and  then] :  And  whereas  the  said 
A.  B.  hath  not  given  security  to  the  satisfaction  of  us  the  said  Justices 

for  his  f4)pearanoe  on  the  said day  of ,  being  the  day  appointed 

for  the  payment  of  the  said  penalty  as  aforesaid,  at aforesaid,  before 

(w)  The  conviction,  by  s.  11  of  the  Statute,  is  to  be  transmitted  **  forth  wi^" 
after  conviction  to  the  Clerk  of  the  Peace ;  bnt  see  the  later  enactment  of  11  Wl2 
Vic,  c  48,  8.  14.  amU,  p.  201. 
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two  or  more  of  Her  Majesty's  Justioes  of  the  Peaoe  in  and  for  the  said 
[Comity]  in  Petty  Sessions  assembled,  at  the  usual  place  and  in  open 
Court :  These  are  therefore  in  her  said  Majesty's  name  to  command  you 
the  said  eonstable  to  detain  the  said  A.  B.  in  safe  custody  until  the  — 
day  of  — —  next,  and  him  then  to  take  before  two  or  more  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  \_Colony'\  in  Petty  Sessions  assem- 
bledf  ai  the  usual  place  and  in  open  Court^  at  —  aforesaid,  on  the  said 

■        day  of ,  at  twelve  o'clock  at  noon,  then  and  there  to  be  farther 

dealt  with  according  to  law. 

Given  under  our  hands  and  seals,  this day  of >  186  -~,  at 

,  in  the  Colony  aforesaid.  J.  P.     (u  s.) 

J.  L.    (u  s.) 

10.  Recognizance  of  Offender  to  appear  at  the  Day  tqnmnted/or  Pay- 
ment of  the  PenaUyl. — [Proceed  <m  in  the  general  Fornix  Chap.  II,,  No.  12, 
ante,  p.  454,  stating  the  condition  thus"] :  The  condition  of  the  within 
written  recognizance  is  such,  that  whereas  the  said  A.  B.  is  this  day  duly 
convicted  before  us  the  Justices  within  mentioned,  for  that  he  the  said  A. 
B.  [state  offence  cmd  adjudicationy  and  time  appointed  for  payment^  aa  in 
conviction  No.  6,  ante,  and  then"] :  if  therefore  he  the  said  A.  B.  shall 
personally  appear  before  two  or  more  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  [CbZony]  in  Petty  Sessions  assembled,  at  the 

usual  place  and  in  open  Court,  at aforesaid,  on  the       ■■  day  of  '    ■ 

next,  [being  the  day  appointed  for  payment  of  the  said  penalty  as  afore- 
said], at  twelve  o'clock  at  noon,  then  the  said  recognizance  to  be  void,  or 
else  to  stand  in  full  force  and  virtue. 

11.  Recognizance  for  good  Jkhaviour"], — This  will  be  as  the  Form  given 
in  tit.  '*  Sureties,"  post, 

12.  Order  for  Restitution  of  Stolen  Property^. — 

"\      Whereas  on  this day  of ,  in  the  year  of  our  Lord 

vl86— ,  at ,  in  the  [^Colony']  of ,  one  A.  B.  was  duly 

To  wit.  J  convicted  before  us,  J.  S.  and  J.  J^,  Esquires,  two  of  Her  Ma^ 
jesty's  Justices  of  the  Peace  in  and  for  the  said  [Co/bnyJ  in  Petty  Sessions 
aMsembled,  at  the  usual  place  and  in  open  Court,  for  that  he  the  said  A.  B., 

on  the day  of then  instant  [or  last],  at ,  in  the  said , 

then  and  there  being  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of 
{twelve^  years,  did  then  and  there  feloniously  steal,  take,  and  carry  away 
[here  describe  the  article  stolen^  as  in  the  conviction"]  :  And  whereas  it  b 
now  duly  proved  to  us  the  said  Justioes,  that  the  said  goods  and  chattels 

are  now  in  the  possession  of  £.  F.,  of ,  [laborer^,  we  the  said  Justices 

do  therefore  hereby  order  the  said  £.  F.  forthwith  to  restore  the  said  goods 
aad  chattels  to  the  said  C.  D.,  the  owner  thereof. 

Given  under  our  hands  and  seals,  the  d&y  and  year  and  at  the  place  first 
above-menticmed.  J.  S.    (l.s.) 

J.  L.    (l.  ^) 

13.  Order  on  Defendant  for  the  Payment  of  the  Value  of  Stolen  Property, 

To  A.  B.,  of ,  in  the  [Colony]  of . 

)      Whereas,  on  the day  of ,  in  the  year  of  our  Lord 

To  wit.  )  186 — ,  at ,  in  the  [Colony]  of ,  you  the  said  A.  B.  were 
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dnlj  convicted  before  us,  J.  8.  and  J.  L.,  Esqnires,  two  of  Her  Majaify'i 

Justices  of  the  Peace  in  and  for  the  said ^  in  Petty  SessioiiB  utmm 

bled,  at  the  nsoal  place  and  in  open  Conrt,  for  that  you  the  said  A.  fiL, 

on  the day  of then  instant  [or  last],  at ,  in  the  said , 

then  and  there  being  under  the  age  of  sixteen  years,  to  wit^  of  the  age  of 
[twehe]  years,  did  then  and  there  feloniously  steal,  take,  aod  camr  awij 
[here  describe  ^  article  stolerij  <u  in  ike  conviction]  :  And  wa  the  mU 
Justices  did  then  and  there  order  the  said  [article"]  to  be  restored  to  tfas 
said  C.  D.,  the  owner  thereof ;  and  whereas  the  said  [artieie']  was  not  ikm 
forthcoming,  and  we,  having  now  inquired  into  and  ascertained  the  vabs 

of  the  said  [article]  in  money,  do  ascertain  the  same  to  be  pounds; 

now  we  the  said  Justices  do  hereby  order  you  the  said  A.  B.  to  psy 

the  said  sum  of pounds  to  the  said  C.  D.,  the  true  owner  of  the  sni 

[article],  by  [Jive]  several  instalments  of  — —  pounds  each,  and  one  of 

which  said  instalments  we  do  order  to  be  paid  on  the day  of  eadi  of 

the  [five]  calendar  months  next  after  the  making  of  this  oar  order,  and 
whi£  periods  we  the  said  Justices  deem  and  adjudge  to  be  reasonaUe  m 
that  behalf. 

Given  under  our  hands  and  seals,  the  day  and  year  and  at  the  plaoe 
first  above  mentioned.  J.  S.     (l.  s.) 

J.  Li.      (l.  8.) 
Lctrceny. 

7  ^S  a.  IV.J  c.  29,  8. 39,  (page  285,  Of.  5).— 1.  Stealing,  dfc.,  Trea, 
Shrubsj  dbc,  of  the  vaiue  of  id.]— did  unlawfully  steal,  take,  and  cany 
away, 

[or  cut,  break,  root  up,  or  destroy,  or  damage,  with  intent  then  to  steal, 
take,  and  carry  away], 
a  certain  [or  part  of  a  certain]  oak  tree,  [or  sapling,  shrub,  or  under- 
wood], to  wit,  [five  branches  thereof,  if  a  part]*,  of  the  value  of  one 
shilling  at  the  least,  to  wit,  two  shillings,  the  property  of  one  [or  the  said] 
C.  D.,  the  prosecutor,  then  and  there  g^wing  on  certain  land  there  situate, 
[in  the  occupation]  of  the  said  G.  D., 

[or,  if  no  stealing,  say  from  the  asterisl^ :  and  thereby  then  doing  injury 
to  the  said  C.  D.  to  the  amount  of  one  shilling  at  the  least,  to  wit, 
two  shillings,  and  leave  out,  '*  of  the  value  of  one  shilling  at  the  least, 
to  wit,  two  shillings  *'], 
contrary,  &c. 

Id,,  s.  40,  {page  285,  Of.  6). — 2.  Stealing,  dhc.,  Fences,  Stiles,  Oaies, 
dfc.]— did  unlawfully  steal,  take,  and  carry  away 

[or  cut,  or  break,  or  root  up,  or  throw  down,  with  intent  then  to  steal, 
take,  and  carry  away] 
[part  of  ]  a  certain  dead  [or  live]  fence,  [or  a  certain  wooden  post,  pale, 
or  a  rail  set  up  and  used  as  a  fence,  or  a  certain  stile,  or  gate],  to  wit, 

piece  of  wood  of  the  value  of ,  the  property  of  one  [or  the  stdd] 

C.  D.,  the  complainant, 

[or,  if  for  injuring,  say  here :  and  thereby  then  doing  injury  to  the  said 

C.  D.,  to  the  amount  of ,  and  leave  out  "  of  the  value  of "], 

contrary,  &c. 

Id.,  8.  41. — 3.  Statement  of  the  ojffence  of  having  stolen  Trees,  ^.,for 
the  Conviction] — for  that  a  certain  [oak-tree]  of  the  value  of  two  shillings 
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at  the  least,  to  wit,  three  Bhillings,  was  fonod  on  the  premiaea  [or  in  the 
posaeasion]  of  the  said  A.  B.,  there  situate,  hy  virtue  of  a  certain  search 
warrant  theretofore  in  that  hehalf  duly  granted,  he  the  said  A.  B.  well 
knowing  the  said  [tree]  to  be  on  hia  premiseB  aforesaid,  and  that  he  the  said 
A.  B.,  being  now  here  brought  before  me  the  said  Justice,  doth  not  show 
onto  or  satisfy  me  the  said  Justice  that  he  came  lawfully  by  the  said  tree, 
but  hath  altogether  failed  in  so  doing,  contrary,  &c. 

M,  8.  42,  (page  286,  Of.  8).— 4.  SteaUng^  <&€.,  Plants^  Fruits^  ^^  m 
Oardauj  ^.]— ^d  unlawfully  steal,  take,  and  carry  away 

[or  destroy  or  damage,  with  intent  then  to  steal,  take,  and  carry  away] 
certain  fruit,  [or  plant,  root,  or  vegetable  production],  to  wit,  one  peck  of 

apples,  of  the  value  of ,  the  property  of  one  [or  the  said]  C.  D.,  then 

growing  in  a  certain  garden  [or  orchard,  nursery-ground,  hot-house,  green- 
house, or  cooservatory]  of  the  said  C.  D.,  there  situate], 

[or^  if  for  an  injury^  $ay  here:  and  thereby  then  doing  injury  to  the 
said  C.  D.,  to  the  amount  of ^  and  leave  otUj  **  of  the  value 

of "], 

contrary,  &c. 

Id, J  8,  68. — 5.  Discharge  from  a  Firet  ConKnction\. — [The  conviction 
wiU  be  in  the  regular  Form  to  the  end  of  the  adjudictitionj  and  then  thui] : 
but  this  being  ^e  first  conviction  of  the  said  A.  B.,  I  do  discharge  him 
therefrom  on  payment  forthwith  of  the  following  sums,  ascertained  by  me 

for  damages  and  costs,  that  is  to  say, to  G.  D.,  the  party  aggrieved, 

for  damages ;  and to  the  said  C.  D.  for  his  costs. 

PRACTICAL  OBSERVATIONS. 

6.  The  Convictions  will  be  in  the  general  Forms,  Chap.  II.,  No.  32, 
aniey  p  460,  where  imprisonment  adjudged;  and  Chap.  II.,  No.  31,  ante^ 
p.  460|  where  penalty  and  sum  for  value  or  damage  adjudged,  and  impri- 
sonment in  default  of  payment.  The  necessary  variations  in  Conviction, 
No.  32,  will  be— 

Where  for  a  second  Offence'], — Insert  the  averment  of  the  previous  con- 
viction, as  given  in  the  general  Form,  Chap.  II.,  No.  37,  ante,  p.  462. 
The  necessary  variations  in  Conviction  No.  31  will  be— 

Where  for  a  second  Offence]. — Insert  the  averment  of  the  previous  con- 
viction, as  given  in  the  general  Form,  Chap.  II.,  No.  37,  ante,  p.  462. 

Where  Sum  adjudged  for  Value  or  Damage,  in  addition  to  the  Penalty]. 

— Insert  in  the  adjudication^  '*  to  forfeit  and  pay  the  sum  of 

over  and  above  the  amount  of  the  injury  so  done  to  the  said , 

[or  over  and  above  the  value  of  the  said  —  so  stolen]  as  aforesaid ; 

and  for  the  said  injury  [or so  stolen]  the  further  sum  of         , 

being  the  amount  [or  the  value]  thereof^  to  be  respectively  paid,  &c." 

7.  The  general  Forms  for  enforcing  the  convictions  will  be-— 

Where  Imprisonment  adjudged]. — The  Form  of  Commitment  for  the 
offence,  Uhap.  II.,  No.  58,  ante,  p.  475,  and  the  Distress  Warrant,  &c., 
for  the  costs.  Chap.  II.,  Nos.  61, 63,  antSy  pp.  477,  479,  each  adapted 
to  the  conviction  above. 

Where  Penalty,  or  Damage^  or  Value  adjudged]. — ^The  Form  of  Com- 
mitment No.  53,  p.  472,  adapted  to  the  conviction  above. 
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Id^  ^aage  287). — 8.  Simple  Larceny  of  Uie  ptnmuii  Ckcdf  ofmmoA«r] 
feloiiioaBly  steal,  takoi  and  carry  away  oertaiiip  noney,  to  me  amovirt 
of  ■ ,  [or  one  Rilver  watdi],  of  the  moneys  [or  goodt  and  ohaitelB]  of 
one  [or  the  said]  C.  D. 

1  &S  O.  IV.,  e.  29,  9,  23.-9.  Of  Doeds,  ScCy  relaHny  to  Mml  Pro- 
p«rty'\ — did  unlawfully  steal,  take,  and  carry  away  a  oertam  written 
parchment  [or  a  certain  map],  the  property  of  one  [or  the  said]  C  J}^ 
heing  then  and  there  evidence  of  [part  of]  the  title  of  the  said  C.  D.  to  a 
certain  real  estate  called  ■,  in  which  the  said  0.  D.  then  had 
hath  a  present  interest,  contrary,  &c. 

Id, — 10.  Fraudulently  destroying  or  eonceaUng  WiU,  d^.]— did 
fully  and  for  a  fraudulent  purpose  destroy  [or  conceal]  a  oertain  will  and 
festamentary  instrument  [or  codicil  or  testamentary  instrument}  of  one  C. 
D.,  for  the  purpose  of  fraudulently  depriring  one  E.  F.  of  a  oertain  neal 
estate  therein  devised  to  him  the  said  E.  F.,  contrary,  Ac 

1  Vic,  c  87,  a.  5,  fpage  288).— 11.  Stetding  from  the  Ar«oii>-did 
feloniously  steal,  take,  and  carry  away  from  the  person  of  [the  said  J  C.  D. 
['leeeribe  the  articles  or  property"],  of  the  [moneys]  goods  and  fthatfrfn  [or 
property]  of  the  said  C.  D.,  contrary,  &g« 

Id. — 12.  Robbery  from  the  Person^  and  by  putting  in  IWir]— did  felo* 
Biously  make  an  assault  in  and  upon  the  said  C.  D.,  and  kim  the  said  C. 
D.  did  then  fblonioasly  put  in  bodily  fear  and  danger  of  his  life,  and  then 
did  feloniously  and  violently  steal,  take,  and  carry  away  from  the  peraon 
and  against  the  will  of  the  said  C.  D.  [describe  the  properhf  token"],  oi  the 
[moneys]  goods  and  chattels  [property]  of  the  said  C.  D.*,  contrary,  &e. 

Id,y  s.  2. — 13.  Robbery  and  Wounding]. — [Proceed  to  the  asterisk*  in 
Form  12,  supra^  theri]  :  and  that  the  said  A.  B.,  immediately  before  [or 
at  the  time  or  after]  he  so  robbed  the  said  C.  D.  as  aforesaid,  did  felo- 
niously stab  [or  cut  or  wound]  the  said  C.  D.,  [or  one  E.  F.]  who  then  was 
there  present],  contrary,  &c. 

Id;  s.  3. — 14.  Robbery,  and  being  Armed], — [Proceed  to  the  asieri^* 
in  Form  12,  supra^  then]  :  the  said  A.  B.  being  then  armed  with  a  oertain 
offensive  weapon  and  instrument,  to  wit,  a  bludgeon,  contrary,  &c. 

7  &  8  (?.  IV;  c.  29,  s.  12.— 15.  Stealing  in  a  Dwelling-house,  or  a 
Building  communicating  therewith,  to  the  value  of  £5  or  more]— did  felo- 
niously steal,  take,  and  carry  away  [one  silver  teapot  and  six  silver  tea- 
spoons], of  the  value  in  the  whole  of  £5,  and  more,  of  the  goods  and  chatteb 
of  one  [or  the  said]  C.  D.,  then  being  in  the  dwelling-house  of  the  sud  C. 
D.  there  situate,  contrary,  &o. 

1  Vie.,  c.  86,  s.  5,  fpage  289). — 16.  Stealing  in  a  DwelUng-house,  and 
putting  any  one  therein  in  bodily  J^ear]-— did  feloniously  steal,  take,  and 
carry  away  [six  silver  teaspoons]  of  the  goods  and  chattels  of  one  [or  the 
said]  C.  D.,  then  being  in  the  dwelling-house  of  the  said  C.  D.  there 
situate ;  and  at  the  time  of  the  committing  of  the  said  felony,  he  the  said 
A.  B.  did  feloniously,  by  menaces  and  threats,  put  the  said  C.  D.  [or  one 
M.  D.],  then  being  in  the  said  dwelling-house,  in  bodily  fear,  contrary,  &o. 

16  Vic.,  No,  18,  s.  16. — 17.  Larceny,  where  three  distinct  Larcenies 
^ksfrged],'-^First  count] — ^As  No.  8,  supra.  [Second  coun^]— 4he  said 
A .  B.  afterwards,  and  within  the  space  of  six  calendar  months  from  the 
act  of  stealing  alleged  in  the  first  count,  feloniously  did  steal,  take,  and 
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carry  awftj  [one  spade],  tbe  property  of  the  said  C.  D.  [^Third  cauni] — 
that  the  said  A.  B.  afterwards,  and  within  the  space  of  six  calendar 
months  from  the  act  of  stealing  alleged  in  the  first  coont,  feloniously  did 
steal,  take,  and  carry  away  [one  gold  watch],  of  the  property  of  the  said 
C.  D.,  contrary,  &c. 

J  df%  O  IV^  e.  29,  8. 46. — 18.  Larceny  by  a  Glerk  w  /S^rvon^]— 4hat 
A.  B.;  heing  then  servant  to  C.  D.,  and  while  he  was  such  ^errant,  felo- 
aioasly  did  steal,  take,  and  carry  away  certain  [money,  to  wit,  the  sum  of 
1,  belonging  to  the  said  C.  D.,  his  master,  contrary,  Ac. 

Icf^G,  /F.,  c.  28,  *.  11*—  19.  AfUr  a  previous  Convietuni]  — 
[Describe  this  in  the  usual  manner,  stating  at  ike  ooneiusian,  if  known 
at  the  time  of  committal]  :  "  before  the  committing  of  the  said  felony,  to 
wit,  on  &c.,  the  said  A.  B.  was  then  and  there  convicted  of  felony,  and 
which  said  conviction  is  crtill  in  fall  force.'' 

16  Vie.,  No,  IS,  ss.  14^  15. — ^20.  Larceny  against  PrineiptUs  and 
Receivers]. — [^After  describing  the  offence  of  the  principals ,  say]  :  and  for 
that  the  said  A.  B.,  C.  D.,  and  E.  F.,  afterwards,  on  the  day  and  year 
aforesaid,  felomonsly  did  receive  the  said  goods  and  chattels  as  aforesaid, 
lelonionsly  stolen,  taken,  and  carried  away,  they  the  said  A.  B.,  C.  D., 
and  E.  F.,  at  the  time  they  so  received  the  said  goods  and  chattels, 
well  knowing  the  same  to  have  been  feloniously  stolen,  taken,  and  carried 
away,  contrary,  &c. 

Letter  (Threatening) , 

4  O,  IV,,  e.  54,  f.  3,  (vage  289). — 1.  To  kill  any  Person^  or  bum  JSouse^ 
4^,] — did  knowingly,  wilfully,  and  feloniously  send  [or  deliver]  to  one  [or 
the  said]  C.  D.  a  certain  letter  with  a  certain  fictitious  name  [or  signature], 
to  wit,  the  name  [or  signature]  of  one  £.  F.,  [or  without  any  name  or  sig- 
nature],  thereto  subscribed,  directed  to  the  said  C.  D.,  by  ihe  name  and 
description  of  Mr.  €.  D.,  threatening  to  kill  and  murder  him  the  said  C.  D., 

[or  to  bum  and  destroy  the  house  [or  as  the  case  may  be]  of  the  said 
C.D., 
a  subject  of  Her  Majesty,  then  and  there  being,  contrarv,  &c. 

10  db  11  Vic.,  c.  66,  *.  1.— 2.  To  kiU  or  bum,  ^.  |— did  knowingly 
and  feloniously  send  [or  deliver]  to  one  [or  the  said]  C.  D.  a  certain  letter 
[or  writing]  directed  to  the  said  C.  D.,  by  the  name  and  description  of 
Mr  G.  D., 

[or  directed  to  one  E.  F.,  by  the  name  and  description  of  Mr.  E.  F.], 
threatening  to  murder  the  said  C.  J)^  [or  E.  F.,  or  one  6.  H.],  [or  to 
bum  the  house,  or  as  the  ease  may  be]  of  the  said  0.  D.,  [or  E.  F.,  or  one 
G.  H.],  contrary,  &c. 

Libels. 

Com.  Law.  and  60  O.  IJL,  flQ  IV,  c.  8,  ss.  1,  4,  (f  a^«  290).— 
1.  Against  the  Queen]— did  wickedly,  maliciously,  and  seditiously  write 
and  publish,  and  cause  and  procure  to  be  written  and  published,  a  certain 
false,  wicked,  malicious,  scandalous,  and  seditions  libel  of  and  concerning 
our  Sovereign  Lady  Queen  Victoria  and  her  Government. 

6*7  Vic,  c.  96,  *.  8  —2.  Publishing  or  threateninff  to  publish  a  Lshel 
upon  any  person,  ^.,  w%th4i  View  to  extort  A/«mey]— did  onlawfuUy  write, 
print,  ana  publish,  and  cause  and  proeure  to  be  written  and  published. 
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[or  threaten  one  C.  D.  to  publish,  or  propose  to  one  C.  D.  to  abstain 

from  printing  and  publishing,  or  offer  to  prevent  the  printiiig  and 

publishing  of  ] 

a  certain  fidse  libel  of  and  concerning  one  C.  D.,  \or  a  certain  matter  and 

thing  touching  [the  said]  C.  D.],  with  intent  then  and  ther^j  to  extort 

from  the  said  C.  D.  certain  money  [or  as  the  ease  may  &«],  contrary,  &c. 

/d.,  «.  4. — 3.  Publishing  any  d^amatory  Libelj  knowing  it  to  hejalse'] 
—did  unlawfully  write  and  publish,  and  cause  and  procure  to  be  written 
and  published,  a  certain  false,  scandalous,  and  defamatory  libel  of  and 
concerning  [the  said]  C.  D.,  he  the  said  A.  B.  then  well  knowing  the  said 
libel  to  be  false,  contrary,  &c. 

Malieious  Injuries. 

7  kS  O.  7F.,  c.  30,  s.  20,  fpage  294).— 1.  7b  Threes,  Shrubs,  to 
amount  of  Is,"] — did  unlawfully  and  maliciously  cut,  break,  and  dainage 
[or  bark,  or  root  up,  or  destroy]  certain  trees,  [or  part  of  a  certain  oak- 
tree,  or  sapling,  shrub,  or  underwood],  to  wit,  three  ash-trees,  the  property 
of  <me  C.  D.,  the  complainant,  then  growing  on  certain  land  situate  at  — -v 
in  said  Colony,  [in  the  occupation]  of  the  said  C.  D.,  and  thereby  then 
doing  injury  to  the  said  C.  D.  to  the  amount  of  one  shilling  at  the  least, 
to  wit,  two  shillings,  contrary,  &c. 

Id.,  s.  23,  (page  295). — 2.  Damaging  Fences,  Cfates,  <i^.]— did  unlaw- 
fully and  maliciously  cut  and  break  [or  throw  down,  or  destroy]  [a  eer- 
tain  part  of]  a  certain  fence  [or  gate,  &c.]  there,  to  wit,  an  iron-bark  slab 
fence  [or  as  the  case  may  &e],  the  property  of  one  0.  D.  the  compUunant, 
thereby  then  doing  injury  to  the  said  C.  D.  to  the  amount  of ,  con- 
trary, &c. 

PRACTICAL  OBSERYATtONS. 

The  convictions  for  the  above  described  offences  will  be  in  the  general 
Forms,  Chap.  XL,  No.  32,  p.  460,  where  imprisonment  adjudged,  and  Chap. 
II.,  No.  31,  p.  460,  where  penalty  and  sum  for  damage  imposed.  The 
necessary  variations  in  conviction  No.  32  will  be  as  under  '^  Larceny," 
p.  507. 

The  necessary  variations  in  conviction  No.  31   will  be,  where  for  a 
second  ojffence^  insert  the  averment  of  the  previous  conviction  as  shown 
in  No.  37,  Chap.  II.,  p.  462. 
Where  sum  adjudged  for  Damage,  in  addition  to  penalty,  insert  in  the 

adjudication :  to  forfeit  and  pay  the  sum  of over  and  above  the 

amount  of  the  injury  so  done  to  the  said as  aforesaid,  and  for 

•     the  said  injury  so  done  the  further  sum  of ,  being  the  amount 

thereof^  to  be  respectively  paid,  &c. 
The  general  Forms  for  enforcing  the  convictions  will  be  as  stated  under 
"  Larceny,'*  p.  507,  No.  7. 

7  &S  O.  IV.,  e.  30,  s.  19,  {page  297).— 3.  7h  Trees,  dec.,  growing  in 
Orchard,  Injury  exc.  £l] — did  unlawfully,  maliciously,  and  feloniously  cut 
and  destroy  a  pear-tree  of  one  C.  D.,  then  growing  in  a  certain  orchard 

of  the  said  C.  D.,  situate  in ,  in  the  Colony  of ,  thereby  doing 

injury  to  the  said  C.  D.  to  an  amount  exceeding  the  sum  of  one  pound,  to 
wit,  to  the  amount  of pounds,  contrary,  &c. 
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9  &  10  Vic;  c,  25,  9.  6.-^.  Throwing  Gunpctoder  or  oHier  explosive 
Substance  into  or  near  any  Vessel,  dec,  with  intent  to  destroy  famej— -did 
unlawfiilly,  maliciously,  and  feloniously  place  [near]  a  certain  vessel  called 
the ,  the  property  of  one  C.  D.,  there  being,  [four  ounces]  of  gun- 
powder, [or  a  certain  explosive  substance  called ],  with  intent  thereby 

to  destroy  the  said  vessel,  contrary,  &c 

Manslaughter. 

Com.  Law,  and  9  G.  IV.,  c.  31,  s.  9,  (page  298)]— feloniously  did  UU 
and  slay  one  C.  D.,  [or  a  certain  person  whose  name  is  unknown]. 

Masters  and  Servants, 

20  Vic, J  No,  28,  s.  2,  fpcige  302). — 1.  Servant  not  commencing  Ser- 
vice  under  written  Contract^-^  for  that  he  the  said  A.  B.  did,  on  the 
twentieth  day  of  January,  in  the  year  aforesaid,  at      ■■,  in  the  [Colony'] 

of  New  South  Wales,  contract  wiUi  C.  D.,  of ,  in  the  said  [Colony'],  to 

serve  him  in  the  capacity  and  employment  of  a  Mrvant  in  husbandry 
[or  groom,  house  servant,  or  as  the  case  may  he]  at  — ,  in  the  [Colony] 
aforesaid,  for  the  term  of  one  year  from  the  first  day  of  February  in  tne 

year  aforesaid,  and  for  the  wages  of * ;  the  said  contract  being  in 

writing,  and  signed  by  the  said  A.  B.  and  said  C.  D.,  the  contracting  par- 
ties ;  and  that  the  said  A.  B.  did  not  at  any  time  enter  into  or  commence 
his  said  service,  according  to  the  said  contract ;  but,  on  the  contrary,  wil- 
fully and  without  lawful  excuse  omitted  to  enter  upon  such  service,  con- 
trary to  the  Act  of  the  Governor  and  Council  of  New  South  Wales  passed 
in  the  ninth  year  of  Her  Majesty  Queen  Victoria,  intituled  *^  The  Masters 
and  Servants  Act  of  1857/' 

Id.,  s.  2,  (jfxige  302). — 2.  Having  entered  upon  Contract,  absenting  or 
neglecting  to  fulfil  the  same.] — [Proceed  to  the  asterisk*  in  last  Form,  No. 
1,  and  then]  [or  state  the  time  for  which  hired,  if  conformable  to  the  fact, 
thus]  :  from  thence  from  week  to  week  until  his  contract  should  determine 
by  either  party  putting  an  end  to  the  same  on  —  in  any  week,  [and  if 
so,  add :  by  either  of  them  giving  to  the  other  of  them  one  week's  previous 
notice  of  his  intention  so  to  do]  ;  and  the  said  A.  B.,  having  entered  into 

such  service  accordingly,  did  afterwards,  to  wit,  on  the day  of , 

at ,  in  the  said  Colony,  [where  the  said  A.  B.  was  then  and  there 

employed],  before  the  term  of  his  said  contract  was  completed,  unlawfully, 
and  without  leave  of  the  said  C.  D.,  and  without  any  lawful  or  just  excuse, 
absent  himself  firom  his  said  service,  and  hath  from  thence  neglected  to 
fulfil  his  said  contract,  contrary,  &c. 

Murder, 

Com,  Law,  and  9  G,  IV,,  c,  31,9.  3,  (pf^g^  308) — feloniously,  wilfully, 
and  of  his  midice  aforethought,  did  kill  and  murder  one  C.  D.,  [or  a  certain 
man  whose  name  is  unknown]. 

Nuisances, 

Com,  Law,  (page  317). — 1.  By  Diverting  a  Watercourse] — that  A.  B., 
C  D.,  and  E.  F.,  on  &c.,  and  at  divers  other  times,  did  unlawfully  and 
injuriously  divert  and  turn  out  of  its  ancient  and  accustomed  diannel  and 
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ooorae,  and  procure  to  he  direrted,  a  oertain  ancient  common  wafteiooiirso 

and  common  stream  of  water,  situate  at         ,  in  the  [^Colony]  of ^  and 

did  then  make  and  place,  and  cause  and  procure  to  be  made  and  plaeed,  a 
4am  and  embankment  across  the  said  stream,  and  did  then  and  thereby 
deprive  the  inhabitants  of  the  said  place,  and  all  other  persons  unng  the 
said  stream  of  water  and  watercourse,  of  the  said  water,  to  the  great  damage 
and  common  nuisance  of  the  said  inhabitants  and  other  persons. 

2.  By  carrying  on  a  Trade  offensive  to  the  SmelX] — ^that  A.  B.,  on  Ac, 
and  on  divers  other  days  and  tiroes,  unlawfully  and  injuriously  did  kill 

and  cause  to  be  killed  divers  large  number  of  horses  in ^  in  the  [  Cklemy'] 

of  .,  and  near  to  the  dwelling-houses  of  divers  persons  then  ii^biting 
the  said  houses,  and  also  near  to  a  certain  public  road  and  highway,  and 
then  and  on  the  said  other  days  and  times  unlawfully  and  injuriously  did 
cause  and  permit  the  skins,  flesh,  bone,  blood,  entrails,  ezcrementa,  and 
other  filth  of  and  from  the  said  horses  so  killed  as  aforesaid,  to  lie  and  re- 
main near  to  the  said  dwelling-houses,  and  near  to  the  said  public  road 
and  highway,  for  a  long  space  of  time,  to  wit,  for  the  space  of  one  week, 
whereby  divers  noisome  and  unwholesome  smells  did  then  arise  from  the 
said  skin,  flesh,  bones,  blood,  entrails,  excrements,  and  other  filth,  ao  that 
the  air  was  then  greatly  corrupted  and  infected  thereby,  to  the  great 
damage  and  common  nuisance  of  the  inhabitants  of  the  said  housea,  and  of 
all  other  persons  passing  upon  and  along  the  said  public  road  and  highway. 

8.  By  keeping  furious  Dog  near  public  road] — did  then  and  there 
unlawfully  keep  and  still  doth  keep  a  certain  lai^  dog  of  a  fierce  aad 
furious  nature,  and  doth  permit  and  suffer  the  same  to  go  onmozsled  and 
at  large  near  the  Queen's  highway  there. 

Pawnbrokers* 

13  Vie.,  No.  37,  *.  26,  {page  321).— 1.  Neglecting  to  attend  JusHets 
Summons  with  Books j  dhc.'] — then  exercising  the  business  of  a  pawn- 
broker, was,  upon  a  complaint  before  them  duly  made  [upon  oath]  to  one 
J.  L.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for 

the  said ,  respecting  a  certain  information  against  the  said  A   B.  for 

having  offended  against  the  Statute  in  force  relating  to  pawnbrokers, 

to  wit, [here  briefly  describe  the  offence  against  the  pawnbroker,  or 

as  Ae  occasion  may  be],  whioh,  in  the  judgment  of  the  said  Justice,  made 
the  production  of  a  certain  book  [or  note],  voucher,  memorandum,  dupli- 
cate [or  paper],  to  wit,  ,  which  then  ought  to  have  been  in  the 

custody  and  power  of  the  said  A.  B.,  necessary,  duly  summoned  to  attend 
with  the  said  book  [or  as  the  ea^e  may  be]  before  the  said  Justice  at  a 
Petty  Sessions  of  Her  Majesty *s  Justices  of  the  Peace  in  and  for  the  said 

,  to  be  held  at ,  in  the  said ,  on  the day  of  ,  at 

o'clock, 

[or  to  attend  with  the  said  book,  &c.,  on ,  at  — —  o'clock  in  the 

forenoon,  at ,  in  the  said ,  before  such  Justices  of  the  Peace 

for  the  said ,  as  might  then  be  there, 

and  that  the  said  A.  B.,  at  the  time  and  place  last  aforesaid,  when  and 
where  he  was  so  summoned  to  attend  as  aforesaid,  did  neglect  [or  refuse] 
to  attend  with  the  said  book,  [or  as  the  case  may  be],  according  to  the 
said  summons, 
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\pr  did  neglect  [ar  refase]  to  produce  the  said  book  \pr  ca  the  cote  may 
he]  in  its  true  and  perfect  state,  according  to  the  said  summons], 
and  did  not  then  and  there  show  good  cause  for  such  neglect  [or  rerasal] 
to  the  [my]  satisfaction  [of  the  said  Justices],  but  on  the  contrary  thereof 
made  default  therein,  contrary,  &c. ' 

Id,,  9. 17. — 2.  Selling  Chads  pawned  hefore  3  moniha] — ^then  using  and 

exercising  the  business  of  a  pawnbroker,  did,  on  the day  of         ,  in 

the  year  of  our  Lord  186 — ^  at ^  in  the  [Oolony'\  of  ,  receive 

and  take  in  firom  one  E.  P.  [or  the  sidd  C.  D.  the  complainant],  by  way 
of  pawn  and  pledge  for  the  sum  of  ,  certain  goods,  to  wit,  [a  coat], 

the  property  of  the  said  E.  F.  [or  C.  D.]  ;  and  that  afterwards,  and  before 
the  expiration  of  three  months  from  the  time  when  the  said  goods  were  so 

received  and  taken  in  pawn,  to  wit,  on  the day  of last,  at 

aforesaid,  the  said  A.  B.  did  unlawfully  cause  the  said  goods  to  be  sold, 
contrary,  &c. 

Perjury, 

16  Ftc,  No,  18,  8,  19,  [page  325). — 1.  CommitrMnt  for  Perjury 
before  Justices  in  Special  or  Petty  Sessions. — 

To  the  Constable  of ^  in  the  said  Colony,  and  to  the  Keeper  of  the 

[Gaol]  at ^  in  the  said  Colony. 

Whereas  A.  B.,  of  &c.,  this  day  appeared  before  the  undersigned,  J.  S., 
Esquire,  and  others  [three]  of  Her  Majesty's  Justices  of  the  Peace  for  the 
said  Colony,  now  assembled  and  acting  together  in  Special  [or  Petty] 

Sessions  holden  in  and  for ,  in  the  said  Colony,  and  being  duly  sworn, 

was  examined  and  gave  evidence  vivd  voce  before  the  said  Justices  oa 
behalf  of  [the  prosecution],  in  a  certain  proceeding  at  such  Special  [or 

Petty]  Sessions,  to  wit,  the  hearing  an  application  for  an  order  for  , 

[or  on  the  hearing  of  an  information  laid,  or  complaint,  or  charge  made], 
by  C.  D.  against  E.  F.  [for  the  offence  of  — ,  or  as  ike  case  may  he]  ; 
and  it  appearing  to  the  said  Justices  that  the  said  A.  B.,  in  the  evidence 
given  by  him,  was*  then  guilty  of  wilful  and  corrupt  perjury,  the  said 
Justices  therefore  then,  pursuant  to  section  19  of  the  Statute  of  the  sixteenth 
year  of  Her  Majesty,  number  eighteen,  directed  and  ordered  that  the 
said  Al  B.  should  be  prosecuted  for  the  said  perjury  at  the  next  Ses- 
sions of  Oyer  and  Terminer  and  General  Gaol  Delivery  for ,  there 

having  appeared  to  them  a  reasonable  cause  for  such  prosecution :  And 
whereas  the  said  A.  B.  has  neglected  to  enter  into  a  recognizance,  with 
one  or  more  sufficient  surety  or  sureties  conditioned  for  his  appearance  at 
such  next  Sessions  of  Oyer  and  Terminer  and  Gaol  Delivery,  then  to  sur- 
render and  take  his  trial  for  the  said  perjury  :  These  are  therefore,  &c. 
[Proceed  as  in  the  general  Form  of  Commitment  for  2'rialj  No.  52,  page 
449^  to  the  asterisk*,  and  then  add^  :  until  the  next  Sessions  of  Oyer  and 

Terminer  and  Gaol  Delivery  for ,  or  imtil  he  shall  be  thence  delivered 

by  due  course  of  law. 

Given  under  my  hand  and  seal,  this day  of  — — ,  A.  D,  18S— , 

at  the  Special  [or  Petty]  Sessions  aforesaid.  J.  S.    (l.s.) 

Publicans  (^Licensed), 

[A  Form  of  Conviction  is  given  by  the  Act]. 
13  Vic.,  No.  29,  *.  37,  (page  365).— 1.  Permitting  disorderly  Conduct^ 
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— ^for  that  be  the  said  A .  B.,  on  the day  of ,  at ,  in  the  CoLoDy 

of  — ,  being  then  and  there  the  keeper  of  a  public  eating-house  and  premi* 
ses  there  situate,  wherein  refreshments  were  then  bdng  sold  and  consumed, 
did  wilfully  [or  knowingly]  permit  drunkenness  and  other  disorderly 
conduct  (x)  in  his  said  house  and  premises  there  situate,  contrary,  &c. 

/d.— ^2.  Permitting  disorderly  Conclttc^]— did  wilfully  permit  disorderly 
conduct  in  his  said  house  and  premises,  by  then  and  there  suffering  persons, 
to  the  number  of  twelve  and  more,  to  remain  fighting,  drinking,  and 
making  a  great  noise  and  disturbance  there,  [or  as  the  case  ma^  6e}^  at  a 
late  hour  of  the  night,  to  wit,  at  one  o'clock,  contrary,  &c. 

Id, — 3.  Suffering  unlawful  Chimes'] — did  knowingly  suffer  a  certain  on- 
lawful  game,  to  wit,  an  unlawful  game  of  rouge  et  noir  [or  hazard]  to  be 
played  by  one  £.  F.  and  G.  H.,  and  several  other  persons  unknown,  [or 
by  several  persons  unknown],  in  his  said  house  and  premises,  contrary,  &c 

/d.— 4.  Suffering  any  Gaming  trAai*o«>er]— did  knowingly  ^ffer  gaming 
in  his  said  house  and  premises,  by  then  and  there  permitting  one  £.  F.  and 
G.  H.  [or  several  persons  unknown]  to  play  [for  money,  or  ale,  or  spiri- 
tuous liquors,  if  the  case\  at  cards,  [or  as  the  case  may  &e],  contrary,  &c. 

Id, — 5.  Permitting  persons  of  notoriously  bad  character  to  meet  to- 
getherX  &c.,  thus :— iia  knowingly  permit  [or  suffer]  one  E.  F.,  one  F.G., 
and  other  persons,  the  said  £.  F.,  F.  G.,  and  the  ssdd  other  persons  there 
being  persons  of  notoriously  bad  character,  [or  knowingly  permit  persons 
of  notoriously  bad  character],  to  meet  together  in  his  said  house  and 

{remises,  and  remain  therein  for  a  long  space  of  time,  to  wit,  the  space  of 
as  the  case  may  &e],  contrary,  &c. 
Id ,  s,  2,  (j>age  362). — 6.  Selling  mthout  a  License"] — did  on  &c.,  at  &c., 
in  the  Colony  of ,  sell  [or  barter,  exchange,  or  for  valuable  consider- 
ation dispose  of]  to  one  £.  F.,  [or  to  some  person  unknown^,  [or  did  permit, 
or  suffer,  to  be  sold,  or  bartered,  &c.],  in  the  said  house  [or  place]  then 
and  there  situate,  a  certain  quantity  of  spirituous  liquors,  to  wit,  one  pint 
of  gin,  he  the  said  A.  B.  not  being  then  and  there  duly  licensed  so  to  do, 
and  not  being  then  and  there  the  heir,  executor,  administrator,  or  assignee 
of  any  person  duly  licensed  so  to  do,  contrary,  &c. 

Id ,  8. 52,  (page  368). — 7.  Justices*  Order  to  close  Public-houses  in  ease 
o/rwO.-.[See  "jBio^"  p.  515]. 

Rape. 

9  O.  /F.,  c.  31,  *.  16,  {page  380)— did  feloniously  and  violently 
assault  one  [or  the  said]  C.  D.,  and  did  then  violently,  and  against  her 
will,  feloniously  ravish  and  carnally  know  the  said  C.  D.,  contrary,  &c. 

[See  "  Carnally  knowing  Children,"  ante,  p.  494 ;  "  Assaults,**  Forms 
Nos.  14,  15,  16,  ante,  p.  491]. 

Receivers, 

7  ioS  O,  /F.,  c.  29,  »•  54,  {page  381). — Receiving,  where  the  stealing 
ctmpunts  to  a  Felony]-^id  feloniously  receive  [or  as  the  case  may  he] 

(x)  It  was  decided  in  Wray  v.  Tooke,  12  Q.  B.,  492,  that  this  mode  of  stating 
the  offence  is  sufficient.  See  also  this  Case,  as  showing  how  a  preyious  offence 
should  he  stated. 
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of  tho  goods  and  V^hattels  [moneys  or  property]  of  one  \w  the  said]  C.  D., 
before  then  feloniously  stolenf  taken,  and  carried  away,  he  the  said  A.  B., 
at  the  time  when  he  so  received  the  said  ^—  as  aforesaid,  well  knowing 
the  same  to  have  been  feloniously  stolen,  taken,  and  carried  away,  con- 
trary, &C. 

IRewcctd, 

7  &  8  (?.  /F.|  e.  29,  9,  58,  (page  38d\ — CorrupOy  taking  Money  <m 
pretence  of  helping  to  Stolen  Property] — did  corruptly  and  feloniously  take 
and  receive  from  one  {or  the  said]  C.  D.  certain  money  and  reward,  to 
wit,  the  sura  of  — -  pounds,  of  the  moneys  of  the  said  0.  D.,  under  pre- 
tence [or  upon  account]  of  helping  the  said  C.  D.  to  certain  goods  and 
chattels  of  him  the  said  0.  D.,  to  wit,  ■,  before  then  feloniously  stolen, 
taken,  and  carried  away,  the  said  A.  B.  not  having  caused  the  said  person 
by  whom  the  said  goods  and  chattels  were  so  stolen,  taken,  and  carried 
away  as  aforesaid,  to  be  apprehended  and  brought  to  trial  for  the  same,* 
contrary,  &c. 

Riot. 

13  Ftc.,  No.  29,  s.  52,  ^e  388).— 1.  Justice^  Order  to  close  Public- 
houses  in  ease  of  Riot\. — 

To  the  Keepers  of  Inns,  Alehouses,  and  Victualling-houses  in         ,  in 
the  Colony  of ^  and  to  each  and  every  of  them. 

It  appearing  to  us  the  undersigned,  two  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  \Golony\  of  ■,  that  a  riot  or  tumult  has  hap- 
pened [or  is  reasonably  expected  to  take  place]  in aforesaid,  we  do 

hereby,  in  pursuance  of  the  Statute  in  such  case  made  and  provided,  order 
and  direct  mat  all  and  every  person  licensed  under  the  Statute  in  that  be- 
half to  keep,  and  keeping  inns,  alehousea,  or  victualling-houses  within  the 

said  district  of         ■,  shall  close  Ids  house  from  the  hour  of on  this 

day,  to  the  hour  of on -■      next,  of  which  you  and  each  of  you  are 

to  take  notice  accordingly.   . 

Given  under  our  handa,  this  *— —  day  of    ■■    ■»  A.  D.  186  — . 

[Justices'  Signatures]. 

0am.  Law. — 2.  TumuUuoushf  disturbing  the  Peace  by  three  or  more 
Persons'] — that  A.  B.,  C.  D.,  and  E.  F.  dUd,  together  with  divers  other 
evil  disposed  persons  to  — *  unknown,  on  the  — — -  day  of,  Ac,  unlaw- 
fully, riotously,  and  routously  assemble  and  gather  together  at  ,  with 
sticks,  staves,  said  other  offensive  weapons,  to  disturb  the  peace  of  our  Lady 
the  Queen,  and  being  so  assembled  and  gathered  together,  and  being  then 
armed  as  aforesaid,  did  then  and  there  unlawfully,  riotously,  and  routously 
make  a  great  noise,  riot,  and  disturbance,  and  did  then  and  there  remain 
and  continue  armed  as  aforesaid,  making  such  noise,  riot,  and  disturbance, 
for  the  space  of  one  hour  and  more,  to  the  great  disturbance  and  terror  of 
divers  persons  being  residing  and  passing  there,  tor^  if  there  has  been  an 
assault  from  being  so  assmiied^  did  Uien  umawfmlyi  riotously,  and 
routously  assault,  beat,  ill-treat,  and  wound  one  O.  H.]« 

/dL-— 8.  The  Uke^  ^Aorfer]— did,  together  with  divers  other  evil  disposed 
persons  to  —^  unknown,  unlawfully  and  riotously  assemble  to  disturb  the 
public  peace,  and  did  then  and  there  make  a  great  riot  and  disturbance,  to 
the  terror  and  alarm  of  Her  Majesty's  soljoets  tliere  being. 
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StfVdTUS, 

16  Vic.j  No.  17,  8.  7,  (page  393). — 1.  AssauUtng  Servants  or  Ap* 
prentices]— on  &c.,  did  unlawfully  and  maliciously  assault  one  [or  tlie  said] 
G.  D.  his  servant  [or  apprentice],  and  did  then  beat  and  ill-treat  the  said 
C.  D.,  whereby  the  life  of  the  said  C.  D.  was  then  endangered,  [or  whereby 
the  health  of  the  said  C.  D.  then  was  [or  is]  likely  to  be  permanently  in- 
jured], contrary,  &c. 

Id, — 2.  Not  providing  Servants  or  Apprentices  with  necessary  ^oocfj — 
on  &c.,  was  the  master  of  one  [or  the  said]  C.  D.  his  servant  [or  ap- 
prentice], and  was  then  legally  liable  to  provide  for  the  said  C.  D.,  as  his 
servant  [or  apprentice]  as  aforesaid,  necessary  food  and  clothing,  and  the 

said did  then  wifiully  and  without  lawful  excuse  refuse  and  neglect 

to  provide  necessary  food  and  clothing  for  him  the  said  G.  D.,  [qttenfy 
whereby  the  life,  &c.,  €U  in  Form  No.  1,  suprOj  Arch.  Cr.  PL,  p.  552], 
contrary,  &c. 

Soliciting  to  the  Commission  of  an  Offence, 

Com,  LaWj  (page  394). — Where  the  Offence  solicited  not  Committed] — 
did  falsely,  wickedly,  and  unlawfully  solicit  and  incite  one  E.  F.  to  [here 
state  the  felony  or  misdemeanor  solicited]. 

Stage  Coaches, 
See  "  Carriages  (TAcensed)  ,^^ 

Suidde, 

Com,  Law,  {page  394). — Attempting  to  Commit,  hy  Poison] — did  un- 
lawfully take  a  certain  quantity  of  a  certain  deadly  poison  [or  destructive 

thing]  called ,  with  intent  then  and  thereby  feloniously  to  kill  and 

murder  himself. 

Sureties, 

Com,  Law,  5  Bums*s  Justice,  29th  ed,,  p.  1202,  fpage  396). — 1.  Com- 
plaint for  direct  Threats  to  do  Bodily  Injury,] — [Proceed  as  in  the  general 
Form,  Chap.  II.,  No.  1,  ante,  p.  450,  to  the  asterisk,*  then]  :  did  threaten 
the  said  C.  D.  in  the  words  or  to  the  effect  following,  that  is  to  say,  [set 
them  out,  with  the  circumstances  under  which  they  were  used]  ;  and  that, 
firom  the  above  and  other  threats  used  by  the  said  A.  B.  towards  the  said 
C.  D.,  he  the  said  C.  D.  is  afraid  that  the  said  A.  B.  will  do  hira  some 
bodily  injury,  and  therefore  prays  that  the  said  A.  B.  may  be  required  to 
find  sufficient  sureties  to  keep  the  peace  and  be  of  good  behaviour  towards 
hira  the  said  C.  D. ;  and  the  said  C.  D.  also  saith  that  he  doth  not  make 
this  complaint  against  nor  require  such  sureties  from  the  said  A.  B.  from 
any  malice  or  iU-will,  but  merely  for  the  preservation  of  his  person  from 
injury. 

Id, — 2.  Complaint  for  breaking  the  Peace  hy  Fighting], — [Proceed  as  in 
the  general  Form^  Chap.  II.,  No.  1,  ante,  p.  450,  to  the  asterisk,*  and  then] : 
did  tumultuously,  with  force  and  arms,  make  an  affray,  and,  being  there,  the 
said  C.  D.  was  assaulted  and  beaten  by  the  said  A.  B.  without  any  reason- 
able cause ;  and  that,  from  the  above  and  other  circumstances,  he  the  said 
C.  D.  verily  believes  that  the  said   A.  B.  will  be  again  guilty  of  a  like 


8TATKMBNTS   OF   OFFENCB8.  517 

breach  of  the  peace,  and  therefore  he  prays  that  the  said  A,  B,  may  be 
required  to  find  sufficient  sureties  to  keep  the  peace  and  be  of  good 
behaviour. 

Id, — 3.  Complaint  for  Surety  in  case  of  Libels.'} — [Form  recognized  in 
Haylocke  v.  Sparke^  22  L.  J.  M.  C,  72.] — [Proceed  as  in  the  general 
Fomiy  No.  1,  antCj  p.  450,  to  the  asterisk^*  then}  :  That  J.  H.,  of  Sec,  on 

&c.,  at  &c.,  did  write  on  the  pavements,  in  a  lane  called j  in  the  said 

— —  of ,  the  following  offensive  words  reflecting  on  the  character  of 

Mr.  R.  J.  D.,  Station  Master  of  the  E.  Railway  Station,  [that  is  to  say], 
**  Donkey  D.,  the  Railway  Jackass,"  and  that  the  same  offensive  words 
have  continually  been  written  for  many  days  before  and  since  the  said 

day  of i  on  the  pavements  of  the  streets  of  the  said of 

y  and  are  calculated  to  produce  and  provoke  a  breach  of  the  peace ; 

and  Uierefore  the  said  R.  J.  D.  prays  that  the  said  J.  H.  may  be  required 
to  find  sufficient  sureties  to  keep  the  peace  towards  Her  Majesty  and  all 
her  liege  subjects. 

4.  Warrant  to  apprehend  the  Offender}. — ^This  may  be  in  the  general 
Form,  Chap.  II.,  No.  10,  ante^  p.  453,  reciting  any  one  of  the  complaints 
No.  1-8,  suprdj  applicable. 

5.  Recognizance  to  keep  the  Peace^  d^e.,  for  a  limited  Period^  or  to 
appear  at  the  iQuarter  Sessions}. — This  wiU  be  in  the  Form^  Chap.  I.,  No. 
42,  (S.  1\  antej  p.  444,  mth  the  following  condition} :  ''  The  condition  of 
the  withm-written  recognizance  is  such,  that  if  [the  within  bounden]  A. 
B.,  [of  &c.],  shall  appear  at  the  next  Court  of  General  Quarter  Sessions  of 

the  Peace  to  be  holden  at         ■,  in  the  Colony  of y  to  do  and  receive 

what  shall  be  then  and  there  enjoined  him  by  the  Court,  and  in  the  mean- 
time [shall  keep  the  peace  and  be  of  good  behaviour  towards  Her  Majesty 
and  all  her  liege  people,  and  especially  towards  C.  D.,  of  &c.,  for  the  term 

of now  next  ensuing,  or  from  the  —  day  of         ],  then  the  said 

recognizance  to  be  void,  or  else  to  stand  in  full  force  and  virtue. 

6.  Notice  of  i2eeo^u^nce].— This  will  be  similar  to  the  Form  No.  43, 
(S.  2),  antey  p.  445,  inserting  the  condition  as  in  Form  No.  5,  supra. 

Gom.  Lawj  and  34  Edw.  IIL — 7.  Commitment  in  Default  of  Sureties 
for  Peace  or  Oood  Behamour}. — 

To  the  Constable  of ,  in  the  Colony  of i  and  to  the  Keeper  of 

the  Gaol  at ,  in  the  said  Colony. 

)      Whereas,  on  the day  of instant,  complaint  on  oath 

vwaa  made  before  the  undersigned  {or  J.  L.,  Esquire],  one  of  Her 

To  wit. )  Majesty's  Justices  of  the  Peace  in  and  for  the  said j  by  C. 

D.,  of         ,  in  the  said  Colony,  [laborer},  that  A.  B.,  of  &c.,  on  the  *— — 

day  of J  at aforesaid,  did  threaten,  &c.,  [JbUow  to  end  of  an^ 

one  of  the  complainls  Nos.  1  to  3,  supra,  applicable  in  the  past  tense,  then}  i 
And  whereas  the  said  A.  B.  was  this  day  brought  and  appeared  before  the 
said  Justice  [or  J.  L.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace 
in  and  for  the  said  ],  to  answer  unto  the  said  complaint :  And*  I  have 
ordered  and  adjudged,  and  do  hereby  order  and  adjudge,  that  the  said  A. 

B.  shall  enter  into  his  own  recognizance  in  the  sum  of ,  with  [two] 

sufficient  sureties  in  the  sum  of  —  [each],  to  keep  the  peace  and  be  of  good 
behaviour  towards  Her  Majesty  and  all  her  liege  people,  and  particularly 
towards  the  said  C.  D.,  for  the  space  of  ^-^  now  next  ensuing, 

2x3 
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[or,  if  required  to  find  auretiee  UU  the  Sessunu,  way  from  the 
having  been  required  by  me  to  enter  into  his  own  yeeogniaanee  in  the 

sum  of ,  with  [two]  sufficient  sureties  in  the  sum  of    ■■      each, 

ad  well  for  his  appearaaoe  at  the  next  General  Quarter  Soaoioes  of 

the  Peace  to  be  held  at ,  in  the  [Colonjf]  aforesaid,  la  is  what 

shall  be  then  and  there  enjoined  him  by  the  Oomrt,  as  also  fai  the 
meantime  to  keep  the  peace  and  be  of  good  behariour  towards  Her 
Majesty  and  all  her  liege  people,  and  especially  towards  tii&  said 
C.  D.] : 
And  whereas  the  said  A.  B.  hath  neglected  and  refused  to  find  sndi  sure- 
ties as  aforesaid :  These  are  therefore  to  command  yoa  the  said  oonstable 

of to  take  the  said  A.  B.,  and  him  safely  to  convey  to  the  [^OaoQ 

at  — -  aforesaid,  and  there  to  deliver  him  to  the  Keeper  theroo^  together 
with  this  precept :  and  I  do  hereby  command  you  the  said  Keeper  of  the 
said  lOati]  to  receive  the  said  A.  B.  into  your  custody  in  the  said  [OooQ, 
there  to  imprison  him*  for  the  space  of  —  ,  unless  such  sureties  shall  be 
sooner  found ;  and  for  your  so  doing  this  shall  be  yomr  sufficient  warrant, 
[pTyfirom  the  last  asteriaJkf^y  until  the  said  next  General  Quarter  Sessimis 
of  the  Peace,  unless  such  sureties  shall  be  sooner  found]. 

Given  under  my  hand  and  seal,  this day  of         ,  in  the  year  of 

our  iKxrd  18S  — ^  at ,  in  the  Colony  aforesaid.  J.  8.     (l.  s.) 


8.  Liberate  qf  Dtfendant  on  finding  Sureties^  with  Variation  where 
Defendant  has  to  enter  mto  his  own  Recognizance  at  the  QaoX\. 

To  the  Keeper  <^  the  Gaol  at ,  in  the  said  Colony  of     ' 

^      Discharge  forthwith  out  of  your  custody  the  body  of  A.  B., 
>-  now  in  your  custody  under  a  warrant  of  commitment,  dated  the 

To  wit. )  —    ■  day  of y  m  de&ult  of  sureties,  he  having  [ento^  into 

his  own  recognizance  and]  found  the  sureties  reqmred  by  the  said  warrant, 
provided  he  [do  first  enter  into  his  own  recognizance  in  the  sum  and  in 
the  manner  in  the  said  warrant  mentioned,  and]  be  not  detained  in  your 
custody  itx  9xlj  other  cause  than  what  b  mentioned  in  the  said  warrant. 

Given  under  my  hand  and  seal,  this  — ^-  day  of ,  186— ->  at  , 

in  the  Colony  aforesaid.  J.  S.     (i*.  s.) 

Vagrants 

15  Ffc.,  No,  4,  (pa^414). — 1.  The  15th  section  of  the  Act  enacts  that 
^  in  evenr  conviction  for  an  offence  contrary  thereto,  it  shall  be  sufficient 
if  the  o&cce  shall  be  stated  in  the  words  thereof,  declaring  any  oflence, 
or  attaching  any  penalty  thereto."  The  Form,  however,  given  by  the  same 
section  seems  to  require  something  more  than  the  statemoit  of  a  conviction 
in  the  words  of  the  Act    The  Form  is  as  follows : — 

Be  it  remembered,  that  on  the  ^— »  day  of  — — ,  A.  D.  186—,  at 

,  in  the  [CoHomf]  of  New  South  Wales,  A.  B.  is  convicted  before  me 

C.  D.,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
[Colony]  of  ■  ,  [here  stato  offence  in  the  words  of  this  Act],  within  the 
intent  and  meaning  of  the  Act  of  the  Grovemor  and  Legislative  Council 
passed  in  the  fifteoith  year  of  the  reign  of  Her  Majesty  Queen  Victoria, 
intituled,  '*  An  Act  for  the  more  ^ectucd  prevention  of  Vagrancy ,  and  for 
the  Punishment  of  idle  and  disorderly  Persons^  Rogues^  and  Vagabonds^ 
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and  incorrigible  Rogues j  in  the  Colony  of  New  South  Wales  /'  that  is  to 

say,  for  that  he,  the  said  A.  B.,  on  the  — —  day  of ,  at ^  in  the 

said  Colony,  [here  state  the  olfence  proved  hefore  the  Magistrate],  and 
for  which  offence  the  said  A.  B.  b  ordered  to  he  committed  to  He^ 

Majesty's  \Oaol]  at ,  [or  House  of  Correction],  there  to  he  kept  at 

hard  lahoor  for  the  space  of  ^  [or  until  the  next  Quarter  Sessions  to 
be  bolden  at \ 

Given  under  my  hand  and  seal,  the  day,  year,  and  at  die  place  first 
above  written. 

This  is  not  very  intelligible,  ibr  it  either  requires  the  offen6e  to  be  stated 
twice  over,  or  makes  a  distinction  between  the  offence  of  whidi  the  party 
was  convicted,  and  the  offence  proved  before  the  Magistrate.  Indep^i- 
dently,  therefore,  of  the  general  rule  of  law  upon  the  subject,  it  will  not  bi6 
safe  to  state ''  the  offence  proved  before  the  Magistrate"  in  so  compen- 
dious a  form  as  would  satisfy  the  previous  direction  to  sti^  it  ''  in  the 
words  of  the  Act.''  A  few  Forms,  therefore,  will  be  given,  applicable  to 
section  3,  page  417. 

Supposing  a  pairty  to  have  been  convicted  of  any  of  the  offetlitoB  nien- 
tioned  in  this  section,  or  indeed  of  any  offence  under  the  Act,  and  the 
Form  given  by  the  Act  to  be  pursued,  it  has  been  suggested  by  the  late 
Chief  Justice  of  Victoria  that  the  first  part  be  filled  up,  not  by  staiting  the 
offence  "  in  the  words  of  the  Act,"  but  by  simply  inserting  instead  the 
worda,  "  the  offence  hereinafter  mentioned^** — for  it  is  not  imperative  that 
the  exact  form  given  should  be  followed, — and  not  stating  the  oflSdnce  until 
the  subsequent  part. 

15  Vie.,  No,  43,  s.  3,  (page  417). — 2.  Having  picklocks j  ^.,  unih  inienQ, 
— Afler  the  wordsj  ^^  in  the  said  Oolonjf"']  :  unlawfully  had  in  his  posses- 
sion [or  custody],  to  wit,  in  his ,  [andj  if  so,  add,  at  the  time  of  his 

being  then  and  Uiere  apprehended  by  one  0.  D.],  a  certain  picklock,  [or 
key,  crow,  jack,  bit,  or  instrument,  to  wit,  a  knife],  with  intent  then  and 
there  feloniously  to  break  into  a  certain  dwelling-house,  [or  warehouse, 

coach-house,  stable,  or  out-building,  to  wit,  a ],  then  being  in  the 

occupation  of  one  E.  F.,  contrary,  &e. 

Id,j  {paqe  418). — 3.  Party  armed  with  gun,  Ac,  with  mtent,  <keJ\-^ 
was  unlawnilly  armed  with  a  certain  offensive  weapon,  to  wit,  a  gun,  [or 
pistol,  hanger,  cutlass,  bludgeon],  with  intent  then  and  there  feloniously 
to  steal,  take,  and  carry  away  the  goods  and  chattels  of  one  E,  F.,  then  and 
there  b^ing,  contrary,  &c. 

Id.,  {page  418).— 4.  Being  on  premises  for  an  UfUawfid  purpose}-^ 
was  found  in  and  upon  a  certain  enclosed  yard,  [or  garden,  or  dwelling- 
house,  warehouse,  coach-house,  stable,  or  out-house,  to  wit,  a  ■  ], 
then  in  the  occupation  of  one  C.  D.,  for  a  certain  unlawful  purpose,  to  wit, 
— —  [describe  it,  as to  steal,  take,  and  carry  away  apples  or  po- 
tatoes then  and  there  growing,  or  feloniously  to  steal,  take,  and  carry 
away  certain  fowls,  to  wit,  two  fowls,  or  a  certain  coat,  or  harness,  saddle, 
or  as  the  case  may  bel^  the  property  of  the  said  C.  D.,  then  and  there 
being,  contrary,  &c 

Id.,  {page  418). — 5.  Reputed  Thieves  frequenting  public  places  with 
intent,  <i^e.]— there  being  a  suspected  person  or  reputed  thief,  did  then 
a  id  there  frequent  a  certain  river  [or  canal,  or  navigable  stream,  dock, 
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basin,  or  qaaj,  or  a  certain  wharf,  or  warehouse  near  or  adjoining  to  a 
certain  river,  &c. ;  or  a  certain  Rtreet  or  highway,  or  avenue  leading  to  a 
certain  street  or  highway,  or  a  certain  place  of  public  resort  called  ] 

there  situate,  with  intent  the  goods  and  chatteb  of  a  certain  perscm  un- 
known \or  of  one  C.  D*,  then  and  there  being]]  then  and  there  felooioiiflly 
to  steal,  take,  and  carry  away,  contrary,  &c 

Zi.,  \pagt  418). — 6.  RensUng  apprehension] — did  violently  resist  one 
G.  D.,  a  constable  of  the  said ,  who  was  then  and  there  apprehend- 
ing him,  by  virtue  of  the  Act  of  Council  in  that  behalf^  as  an  idle  and 

disorderly  person,  for  that  he  the  said  A.  B.  theretofore,  to  wit,  on  the 

day  of last,  at  &c.,  Ihere  state  the  particular  offence  in  respect  of 

which  the  defendant  was  convicted  of  being  an  idle  and  disorderly  per9on% 
and  of  whidi  said  offence  the  said  A.  B.  was  subsequently,  to  wit,  on  the 

day  of  —  instant,  convicted  before  J.  S.,  Esquire,  one  of  Her 

Majesty's  Justices  of  the  Peace  in  and  for  &c.,  contrary,  &c. 

Weights  and  Measures. 

16  Ftc.,  No.  34,  (page  421). — 1.  Stamping  Weight  without  ver^yisjg 
same\ — then  being  an  Inspector  of  Weights  and  Measures  for  the  district 

of ^  in  the  Colony  of *,  did  then  and  there  unlawfully  stamp  a 

certain  weight,  [or  measure],  to  wit,  a  [four-pound]  weight,  [or  as  the  ease 
may  6e],  of  one  C.  D.,  without  then  and  there  duly  verifying  the  same  by 
comparison  with  a  copy  of  the  imperial  standard,  contrary,  &c. 

M,  {page  420). — 2.  OuiUy  of  Misconducting  himself}. — ^Proceed  to 
the  cuterisl?^  in  Form  No.  1,  supra^  then"]  :  did  then  and  there  misconduct 
himself  in  the  execution  of  his  said  office  of  Inspector,  by  then  and  there 
refusing  to  stamp  a  certain  weight,  to  wit,  a  [four-pound]  weight,  of  one 
[or  the  said]  C.  D.,  then  and  there  produced  to  the  said  A.  B.  for  that 
purpose,  [or  as  the  case  may  &6],  contrary,  &o. 

M,  {page  421). — 3.  Guilty  of  Breach  of  Duty\'^[Proceed  to  the 
asterisk*  in  Form  No.  1,  suproj  then'] :  was  then  and  there  guilty  of  a 
breach  of  his  duty  as  such  Inspector,  in  this,  to  wit,  [here  describe  it], 
contrary,  &c. 

/(i.,  8.  8,  (page  421). — 4.  Refusing  to  compare  Drinldng  CupSj  d:c.] — 

that  on  the day  of ,  at ,  in  the  said  [Colony]  of ,  one 

C.  D.  did  unlawfully  buy  of  A.  B.,  of  &c.,  a  certain  quantity  of  ale,  to 
wit,  one  quart  of  ale,  by  a  certain  vessel,  to  wit,  a  jug  [or  glass,  drinking 
cup,  wooden  or  wicker  measure]  then  and  there  used  by  the  said  A.  B., 
and  represented  by  him  as  containing  the  quantity  of  a  quart  of  imperial 
measure*,  and  that  the  said  A.  B.  did  then  and  there  refuse  to  ascertain, 
and  did  not  then  and  there  ascertain,  the  contents  of  the  said  vessel  by 
comparing  the  same  with  a  stamped  measure  by  law  required  to  be  pro- 
vided by  the  said  A.  B.,  although  the  said  A.  B.  was  then  and  there 
requireu  so  to  do  by  the  said  C.  D.,  contrary,  &c. 

Id. J  (page  421). — 5.  Drinking  Cup  found  deficient] — ^that  on  the 

day  of     ■     ,  at  ,  in  the  said  [Colony]  of y  one  C.  D.  did  unlaw- 

fully purchase  of  A.  B.,  of  &c.,  [proceed  to  the  asterisk*  m  last  Fonn^ 
then]  :  and  that  the  said  G.  D.  did  then  and  there  require  the  contents  of 
the  said  vessel  to  be  ascertained  by  a  comparison  with  a  stamped  measure 
by  law  required  to  be  provided  by  the  said  A,  B.,  and  that,  on  such  eom- 
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parison  being  then  and  there  made,  the  said  vessel  was  then  and  there 
foond  to  be  and  was  then  and  there  deficient  in  quantity,  contrary,  &c. 

Id,y  9,  18,  {page  422). — 6.  Neglecting^  ^.,  to  produce  Weights^  ^.] — at 
his  shop  [or  store,  &c.,  called  the  — ]  there  sitoate,  wherein  goods  were 
then  and  there  kept  and  exposed  for  sale,  [or  weighed  for  conveyance  or 
carriage],  did,  on  being  then  and  there  requested  so  to  do  by  [the  said] 

C.  D.,  then  being  an  inspector  of  weights  and  measures  for  the  said 

of ,  neglect  [or  refuse]  to  produce  for  examination  by  the  said  C.  D., 

according  to  the  Act  of  Council  in  that  behalf^  the  weights  [or  measures, 
&c.]  of  him  the  said  A.  B.  then  in  his  possession,  he  the  said  G.  D.  being 
then  and  there  duly  authorized*  in  writing  under  the  hand  of  J.  L.,  Es- 
quire, one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  , 
to  enter  the  said  shop,  and  examine,  compare,  and  try  the  weights  there 
found,  contrary,  &c. 

Id.,  {page  422). — 7.  Obstructing  Exammationy-^i  obstruct  [or 
hinder]  one  C.  D.,  being  then  and  there  an  inspector  of  weights  imd 

measures  for  the  said  ^^strict"]  of j  in  examining  the  weights  [or 

measures,  &c]  of  him  the  said  A.  B.,  [or  of  one  £.  F.],  at  a  shop  [or  ae 
the  case  may  he'\  of  him  the  said  A.  B.  [or  E.  F.],  where  goods  were  then 
and  there  kept  and  exposed  for  sale,  he  the  said  C.  D.  being  then  and 
there  duly  authorized,  &c.,  [conclude  from  the  asterkk^  in  last  Form]. 

Witness. 

fPage  422).— See  Chap.  I.,  Nob.  19—34,  ante,  p.  434 ;  and  Chap.  II., 
Nos.  16—22,  anUj  p.  455. 

Women. 

16  Vic.,  No.  17,  8.  1,  {page  428). — Procuring  Defilement  of  a  Woman 
under  Twenty-one  Years  of  ^^6]---did,  by  certain  false  and  fraudulent 
pretences  and  representations,  [or  certain  fraudulent  means],  unlawfully 
procure  one  C.  D.,  then  being  a  woman  [or  child]]  under  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of  [seventeen]  years,  to  have  illicit  carnal 
connexion  with  a  certain  man  named  E.  F.,  contrary,  &c. 
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CASES  CONNECTED  WITH  THE  DUTIES  OF  HAGISTBATER 

AnimaUy  Cruelty  /o.— 14  Vic.,  No.  iO.—Ex  Parte  Brown^  July  20, 1854. 

Sir  A.  Stephen,  0.  J.,  delivered  judgment  in  this  ease,  which  had  been 
beard  before  himself  in  Chambers. 

This  defendant  was  convicted  on  the  29th  June,  under  sec  1  of  the 
Cruelty  to  Animals  Act,  (CaU.j  2226),  of  having  cruelly  beaten  his 
horses,  and  sentenced  to  imprisonment  with  hard  labour  in  the  Sydney 
gaol  for  three  calendar  months.  The  evidence  in  the  case  appears  on  the 
face  of  all  the  depositions  to  have  been  taken  before  two  Justices ;  but  the 
memorandum  or  minute  of  the  conviction,  (made  in  pursuance  of  sec  14 
of  Jervis's  Summary  Convictions'  Act),  has  the  signature  of  one  Justice 
only.  The  warrant  of  commitment,  moreover,  although  purporting  in  the 
bo^  thereof  to  be  by  two  Justices,  and  having  two  scab  attached,  ia,  in 
&ct,  signed  by  one  only. 

The  Cruelty  to  Animals  Act  does  not  authorize  any  sentence  to  impri- 
sonment, unless  the  conviction  is  by  two  Justices ;  and  it  was  objected 
that  here  the  conviction  must  be  taken  conclusively  to  have  been  by  one 
only.  Secondly, — That  the  commitment  must  be  by  two  Justices,  as  the 
words  of  sec.  10  are,  {GaU.j  2227),  that  '<  it  shall  be  lawful  for  the  Jus- 
tices forthwith  to  commit"  &c.  Upon  cause  being  shown,  it  appears  that 
the  case  was  adjudicated  upon,  in  fact,  by  the  two  Justices,  and  that  the 
omission  of  the  second  Justice's  signature  to  the  warrant  and  to  the 
memorandum  was  accidental  merely.  A  formal  conviction,  moreover, 
is  produced,  under  the  hands  and  seals  of  such  Justices,  drawn  up  (as  it 
was  clearly  in  their  power  to  do)  since  the  Rule  in  this  case  was  served 
upon  them,  and  a  fresh  conmiitment,  similarly  executed,  has  been  sent  to 
the  Keeper  of  the  gaol. 

I  have  thought  it  expedient,  for  reasons  mentioned  by  me  on  the  argu- 
ment, to  confer  with  the  other  Judges  in  this  case,  and  the  following  is 
the  result : — Firstj — We  are  of  opinion  that  it  was  not  necessary  for 
both  Justices  to  sign  the  memorandum  upon  the  adjudication,  it  in  fact 
appearing  that  such  adjudication  was  by  both,  upon  a  hearing  before  both. 
Secondly^ — ^That  the  conviction  produced  before  me,  the  same  being  in 
accordance  with  and  founded  upon  such  adjudication,  is  a  valid  and  suffi- 
cient conviction  under  the  enactment.  Thirdly^ — That  there  is  nothing 
in  that  enactment  requiring  the  commitment  (that  is  to  say,  the  uxxrranl 
on  the  adjudication)  to  be  by  two  Justices.  The  wording  of  the  enact- 
ment is  peculiar,  but  the  meaning  Beems  clearly  to  be,  that  two  Justices 
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may  award  a  oommiital.  FourtMy^ — Bat  that,  as  the  warraiit  here  pnr* 
ports  to  be  by  two  Justices,  whose  signatures  and  seals  (it  is  therein 
alleged)  are  attached,  whereas  one  signature  and  one  name  only  appear^ 
the  commitment  is  bad ;  for  it  thus  cannot  be  collected  that  more  than  one 
Justice  adjudicated  in  point  of  &et.  FifMy^ — We  are  of  opinion  that 
the  defect  was  not  cured  by  the  new  warrant,  for  tlie  first  alone  operated* 
The  aeeond  warrant  could  neither  aet  letrospectiyely,  nor  destroy  or 
cancel  the  first;  and  two  dearly  cannot  co-exist  for  one  and  the  same 
offence. 

The  Statute,  however,  (the  Justice's  Act  of  1850),  which  gives  relief 
against  erroneous  convictions,  confers  on  the  Judges  ample  power  to 
amend  as  well  any  commitment  as  any  order  or  conviction,  where  the 
offence  charged  shall  appear  to  have  be^  established,  and  the  judgment 
warranted  in  substance.  Now,  there  was  in  this  case  clear  evidence  of  the 
offence,  and  the  judgment  was  correct,  not  substantially  alone,  but  in  form 
also.  The  commitment,  then,  may  be  amended,  not  by  adding  now  a 
second  signature,  or  allowing  it  to  be  added,  but  by  making  it  in  terms^ 
according  to  the  fact,  the  warrant  of  one  Justice  only,  founded  upon  the 
conviction  of  himself  and  the  second  Justice ;  provided  the  warrant,  if  so 
amended,  ?rill  then  itself  be  e£kctual  to  support  the  prisoner's  detention. 
We  are  of  opinion  that,  if  so  amended,  the  warrant  will  be  effectual  for 
that  purpose.  The  general  rule  was,  no  doubt,  that  where  two  Justices 
only  could  convict,  both  of  them  (the  same  two  Justices)  were  necessary 
parties  to  the  commitment.  But,  by  Jervis's  Act,  sec.  29,  it  appears  to  us 
that  in  all  cases  a  conviction  may  be  enforced  by  one  Justice  only.  Not- 
withstanding the  care  with  whicm  the  Statute  has  been  compiled,  ss.  23 
and  24  seem  to  be  defective,  in  respect  that,  although  the  amoictmg  Jua^ 
Uees  or  Justice^  (that  is,  two  or  more,  if  so  many  adjudicated,  or  the  cne 
who  adjudicated,  if  only  one],  or  any  ^^  other"  Justice,  may  by  those 
sections  enforce  a  conviction,  tne  power  is  not,  in  the  case  of  two  or  more 
convicting  Justices,  given  to  one  only  ofwch  Jueticea,  The  words  should 
have  embraced,  spec&cally,  the  Convicting  Justices  or  Justice,  or  any  one 
of  them,  or  any  other  Justice ;  and  then  all  doubt  would  be  excluded. 
The  29th  sec.,  however,  we  think,  extends  to  all  cases,  including  those 
mentioned  in  the  23rd  and  24th ;  and  if  so,  one  Justice  may,  in  every 
instance,  enforce  a  conviction,  whether  he  be  a  party  or  a  stranger  thereto. 
The  warrant  in  this  case  may  be  amended  in  the  manner  indicated,  and 
the  defendant  will  be  remanded  thereupon  accordingly. 

The  Solicitoh-Gemeral,  for  the  complainant,  intimated  that  it  had  been 
determined  by  his  client  to  appeal  agunst  this  decision,  but  that,  if  it  was  at 
onee  drawn  up,  the  appeal  would  be  in  effect  defeated,  for  the  respondent 
had  already  withdrawn  himself  firom  the  Colony,  and  so  soon  as  the  formal 
order  of  this  Court  could  be  obtained,  the  money  and  property  attached 
would  doubtless  be  forwarded  after  him.  The  learned  gentleman  asked, 
therefore,  that  this  order  might  not  be  drawn  up  until  leave  for  an  appeal 
could  be  obtained. 

Mr.  Darvall,  for  the  respondent,  contended  that  the  respondent, 
having  obtained  the  decision  of  the  Court  in  his  fovour,  was  entitied  to 
take  immediate  advantage  of  it,  and  that  any  delay  in  the  drawing  up  of 
the  decision  would  be  an  undue  aid  to  the  other  party.    A  majority  of  the 


594  THE    AUSTRALIAN    MAGISTRATE. 

Court  granted  a  delay  in  the  drawing  up  of  the  order  until  next  day,  on 
the  ground  that,  if  thia  was  not  done,  they  would  virtually  deprive  the 
losing  party  of  the  power  of  appeal  against  their  decision,  by  rendering  such 
appeal  useless.  The  dissenting  Judge  ( Dickinson,  J.)  thought  the  Court 
weuld  be  stultifying  itself  in  making  this  order  after  having  pronounced 
a  judgment,  upon  the  accuracy  of  which  the  members  of  the  Court  had 
no  doubt ;  and,  not  even  to  facilitate  an  appeal  to  the  Privy  Council, 
ought  this  Court,  in  his  Honor's  opinion,  to  do  this. 


Apprentices*  Act. — 8  Ftc.,  No  2. — Ex  Parte  Erwittj  January  23,  1857. 

The  following  judgment  was  delivered  by  the  Chief  Justice  : — 

This  is  the  case  of  a  Habeas  Corpus  to  bring  up  the  body  of  Patrick 
Erwin  the  younger,  who  has  been  committed  to  prison  under  the  warrant 
of  two  Justices,  for  having  absented  himself  (as  alleged)  from  his  appren- 
ticeship ; — ^the  question  raised  being,  whether  the  said  Erwin  was  l^ally 
bound  as  an  apprentice,  and  it  being  agreed  that  he  shall  be  discharged, 
should  my  opinion  on  that  point  be  in  his  favour. 

The  observations  made  by  me  in  Evennett's  case,  on  a  similar  application, 
will  explain  the  object  of  this  preliminary  statement.  The  commitment, 
however,  in  the  present  case,  as  in  Evennett's,  is  defective ;  and  I  am  in 
a  positbn,  therefore,  to  enter  into  the  substantial  question  affecting  the 
vididity  of  the  adjudication,  without  regard  to  form,  as  on  a  motion  for  a 
writ  of  Prohibitum,  The  commitment  is  bad,  for  not  in  any  respect  fol- 
lowing the  terms  of  the  enactment  on  which  the  conviction  is  (or  ought 
to  have  been)  founded,  namely — the  Apprentices'  Act  of  8  Vic,  No.  2, 
(in  CaU.^  1309).  The  conviction  itself,  indeed,  is  not  brought  before  me. 
But  it  is  dear,  from  the  terms  of  the  commitment  and  of  the  information, 
that  the  enactment  relied  on  was  the  Masters  and  Servants'  Act  of 
9  Vic,  No.  27.  The  last-mentioned  Act,  however,  is  not  applicable  to 
apprentices,  and  the  commitment  here  is  defective,  in  not  describing  the 
defendant  as  an  apprentice,  nor  adjudicating  distinctly  that  he  was  (in  so 
many  words)  guilty  of  breach  of  duty.  The  enactment,  moreover,  re- 
quires the  commitment  to  be  to  solitary  confinement^  and  the  complaint, 
unless  Sir  John  Jervis's  Act  has  altered  the  law  in  that  respect,  should 
have  been  on  oath.  A  glance  at  the  Apprentices'  Act,  sec.  4,  will  show 
the  defects  of  the  conviction  in  all  these  particulars. 

As  observed  by  me  in  Evennett's  case,  the  Court  or  Judge  has  no 
power  to  amend  in  such  matters^  unless  the  conviction  itself  be  good  in 
substance.  Is  the  conviction  here,  then,  sustainable  in  substance?  I  am 
of  opinion  that  it  is  not.  The  objection  that  the  commitment  is  general, 
instead  of  being  to  solitary  confinement,  would  be  sufficient.  But  as  this 
was  not  the  point  taken,  I  am  unwilling  to  decide  the  case  on  that  ground. 
I  pass  on  therefore  to  the  main  question, — whether  the  apprenticeship  here 
ever  existed ;  and,  having  conferred  on  this  with  Mr.  Justice  Didonson, 
and  considered  it  very  fully  myself,  our  opinion  is,  that  such  apprentice- 
ship never  did  exist.  In  the  case  of  Ex  parte  Byme^  in  July,  1849,  the 
Court  held  that  sections  4  &  5  of  the  Act  included  all  apprenticeships, 
whether  the  parent  or  a  Justice  of  the  Peace  was  a  party  or  not  to  the 
instrument  purporting  to  bind  the  individual.      We  held,  also,  that  a 
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parent  could  not  bind  his  child  without  the  latter's  assent ;  and  that  the 
child,  on  the  other  hand,  unless  his  parent  unequivocally  dissented  and 
claimed  to  control  the  child's  person,  could  effectually  bind  himself.  In 
the  present  case,  however,  no  question  arises  on  eiUier  of  those  points. 
Admitting  that  the  defendant  intended,  with  his  father's  assent,  to  bind 
himself  the  question  is,  whether  he  has  so  done ;  and  that  depends  on  the 
indenture  by  which  the  apprenticeship  is  supposed  to  have  been  created. 

By  that  instrument,  made  between  Erwin's  father  of  the  first  part,  the 
son  (this  defendant)  of  the  second  part,  and  Peter  M^Beath  of  the  third, 
it  is  witnessed  that  the  father  binds  his  son,  and,  so  far  as  he  lawfully  may, 
Erwin  the  younger  binds  himself,  apprentice  to  the  said  M^Beath,  with 
the  usual  stipulations  for  upright  and  steady  conduct ;  in  consideration  of 
which,  M^Beath  covenants  with  the  elder  Erwin,  and  also  with  his  so&, 
among  other  things,  to  pay  the  latter  certain  wages,  out  of  which  the  lad 
is  to  feed  and  clothe  himself,  in  default  of  which  the  father  covenants  to 
supply  him.  So  that,  as  it  appears  to  me,  Mr.  Justice  Dickinson  assenting^ 
Erwin,  the  father,  was  throughout  assumed  to  be,  and  was,  an  essential 
party  to  the  contract.  He  never  has  executed  the  instrument,  however, 
nor  was  it  shown  that  he  has  in  any  way  ratified  it  subsequently,^-6up- 
posing  that  any  ratification  short  of  executing  the  indenture  would  haVe 
been  sufficient.  We  are  of  opinion,  therefore,  that  the  apprenticeship 
never  took  effect.  The  son,  it  is  true,  executed  the  instrument,  and 
entered  on  the  service ;  but  these  acts  cannot  give  existence  to  a  relation, 
which  was  either  created  between  the  parties  by  that  instrument,  or  not 
at  all. 

The  conclusion  thus  arrived  at  obviously  would  relieve  me  from  the 
necessity  of  delivering  anv  judgment  as  to  the  validity  of  an  apprentice** 
ship  disapproved  of  and  dissented  from  by  the  parent.  This  is  a  question 
of  equal  importance  and  difficulty,  and,  with  the  exception  of  the  case 
above  cited,  nothing  (I  believe)  will  be  found  in  any  authority  upon  it. 
That  case  certainly  does  not  absolutely  decide  the  point,  and  I  reserve  my 
own  conclusion  upon  it  until  a  more  appropriate  occasion.  It  is  sufficient 
to  say,  as  to  this  case,  that  no  evidence  was  given  (or  offered,  so  ftir  as  I 
can  discover)  of  any  dissent  by  the  father.  But,  by  the  terms  of  the 
contract,  it  was  for  the  complainant  to  show  an  express  and  formal  assent, 
as  a  condition  precedent  to  the  apprenticeship,  and  fiuling  in  that,  he  frdls 
altogether. 

{Apprentices). — Ex  Parte  Byrne,  July  25, 1849.     (In  re  MMs). 

The  Chief  Justice  delivered  the  judgment  of  the  Court  in  this  matter 
as  follows : — 

The  questions  raised  in  this  case  are  of  importance,  as  they  affeot  the 
law  of  master  and  apprentice  in  this  Colony;  and  we  have  ther^re 
devoted  more  time  to  their  consideration  than  we  should  otherwise  have 
thought  necessary^  They  arise  upon  a  motion  for  a  Mandamus^  to  be 
directed  to  two  of  the  Sydney  Magistrates,  commanding  them  to  hear  aiid 
determine  the  complaint  of  the  applicant  against  his  indented  apprentice, 
under  the  Colonial  Act  of  8  Vic,  No.  2,  s.  5,  for  absconding  from  his 
service.  The  Justices,  conceiving  that  they  had  no  jurisdiction  in  the 
case^  by  reason  of  its  not  being  within  the  1st  and  2nd  sections  of  that 
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Act,  declined  to  proceed,  in  order  to  afford  the  master  an  opportunitry  of 
bringing  the  question  before  this  Court  for  adjudication* 

It  is  not  disputed  that  the  instrument  is  an  indenture,  or  thai  it  is  in 
writing ;  although,  perhaps,  either  might  have  been  made  a  qufistioii  of 
more  validity  than  the  one  formal  objection  raised,  namely-— 4luit  the 
mother  of  the  apprentice,  in  the  instrument,  is  said  to  exeeate  it  in 
testimony  of  ^^Ais"  assent  This  objection,  we  need  hardly  say,  ia  quite 
untenable.  It  is  obvious,  from  the  context,  that  the  mother  executed  the 
deed  in  token  of  her  assent ;  and  the  mere  clerical  error,  substituting  the 
wrong  gender  in  the  possessive  pronoun,  is  therefore  of  no  importance. 
On  the  other  points,  there  is  nothing  judicially  before  us  to  <aJI  fat  n 
decision.  According  to  the  affidavit,  the  instrument  purports  to  be  an 
indenture,  and  it  might  therefore,  perhaps,  be  mdenied  at  any  time,  if 
indentation  be  essential.  If  the  indenture  be  not  wholly  voritteny  part 
being  printed,  we  are  of  opinion  that,  notwithstanding  the  words  (^^  legally 
bound  by  written  indenture'')  in  the  Act,  the  instrument  would  not 
thereby,  even  in  cases  within  the  second  section,  be  rendered  inopemtivB. 

Thcure  are,  however,  two  substantial  objections  taken  to  the  indentora* 
The  mother  who  executed  it  is  admitted  to  have  been  at  the  time  a 
widow,  and  therefore  entitled  to  execute  any  such  deed,  as  the  boy's 
parent.  But  she  does  not  thereby  herself  bind  him  apprentice ;  nor  does 
the  instrument  import  that  he  is  bound  by  himself  and  her  jointly.  The 
lad  alone  binds  lumself,  and  she  (usenU  to  such  binding.  This,  it  wis 
objected,  is  not  what  sec.  2  of  the  Act  requires, — the  words  there  being, 
*'  all  apprentices  legally  bound  by  written  indenture,  by  their  parentt  or 
guardians^  or  other  persons,''  as  thereinafter  provided.  The  other  objec- 
tion is  that  where,  as  sec.  1  requires  the  age  of  an  apprentice  to  be  abo?e 
twehe  yearsy  the  indenture  does  not  state  such  age. 

There  is  nothing  in  the  last  objection.  The  first,  however,  would  be  a 
fatal  one,  if  sec.  5  of  the  Act  extended  to  such  cases  only  as  seem  to  have 
been  contemplated  by  the  second.  But  it  was  submitted  by  Mr.  Brenan 
on  behalf  of  the  master,  and  we  think  correctly,  that,  whatever  may  have 
been  intended  by  the  Legislature,  or  whatever  was  their  design  in  the  Itt 
and  2nd  sections,  there  is  nothing  in  the  Act  to  limit  or  restrict  apprentiee* 
ships ;  and  that,  consequently,  the  remaining  sections  ext^id  to  every  case 
of  legal  apprenticeship,  (the  cases  mentioned  in  sec  9  excepted),  however 
constituted. 

What  was,  in  fact,  the  object  of  the  second  section,  we  are  hardly  prs- 
pared,  nor  is  it  necessary,  now  to  determine.  It  is  peculiarly  worded, 
and  leaves  the  question  open  to  debate,  not  merely  whether  a  ^*  writtea 
indenture"  can  be  dispensed  with  in  cases  within  tiiat  section^  bat  whal 
apprentices  will  be  '^  legally  bound,''  and  whether  they  can,  by  ^*  their 
parents  or  guardians"  alone,  be  so  bound.  And  if  by  any  meana  l^ally 
bound,  the  provision  that  they  shall  not  afterwards  leave  their  masters 
was  unnecessary.  The  power  of  tiie  Magistrates,  in  like  manner,  given 
by  sec.  4,  is  left  equally  uncertain.  Was  it  intended,  for  instance,  that  a 
lad,  having  no  parent  uive,  or  none  resident  in  the  Colony,  or  no  parent  or 
guardian  who  would  act,  or  from  lunacy  or  other  such  cause  could  ad, 
should  not  be  able  to  bind  himself?  Or,  where  there  is  no  parent  or 
guardian,  was  it  meant  that,  whether  the  lad  consent  or  not,  two  M agis- 
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trates  should  have  power  to  bind  him?  Be  the  caaes,  however,  which 
these  sections  were  framed  to  embrace,  what  they  may,  it  appears  to  a» 
that  sees.  4  and  5  are  not  restricted  to  tfiem,  but  include  all  cases  of  ap- 
prenticeship valid  by  any  other  law. 

The  8  Vic,  No.  2,  does  not  repeal  any  of  the  previous  Acts  regulating 
the  law  of  master  and  apprentice,  except  as  to  tlie  punishments  provided 
for  misbehaviour ;  and  the  9  G.  IV.,  No.  8,  (the  4th  sec.  of  which,  it  is 
clear,  contemplates  the  existence  of  the  ordinary  law  of  apprenticeship  in 
ihis  Colony),  is  left  untouched.  The  4th  and  5th  sections,  however,  of 
8  Vic,  No.  2,  are  in  the  most  general  words.  They  provide  in  terms  for 
complaints  against  ^^any^*  apprentice;  not  merely  ''any  such  apprentice 
as  i^oresaid,*' — such,  that  is  to  say,  as  have  been  bound  by  ^^tten  inden- 
turp  by  their  parents  or  guardians,  or  two  Magistrates,  or  were  above 
twelve  years  of  age  when  bound.  If  only  such  cases  had  been  included, 
there  would  have  been  no  means  provided  by  law  for  punishing  absocmding 
or  misbehaviour  in  cases  falling  within  the  10  G.  IV.,  No.  4,  or  the  5  W. 
IV.,  No.  3. 

By  the  law  of  England,  we  do  not  find  that  the  express  assent  of  a 
parent,  previously  declared,  is  essential  to  an  apprenticeship.  The  father, 
indeed,  or,  after  his  death,  the  mother  or  a  guardian  duly  appointed,  has 
ordinarily  the  care  and  disposition  of  an  infant's  person,  and  may  there- 
fore, we  presume,  dissent  from  and  repudiate  any  such  contract,  to  which 
no  assent  (expressly  or  by  implication,  as  by  knowledge  and  acquiescence, 
or  otherwise)  shaU  have  been  given.  It  has,  however,  repeatedly  been 
decided  that  (subject,  we  conceive,  to  the  powers  of  dissent  and  reclama- 
tion just  mentioned)  an  infant  may  bind  lumself  as  an  apprentice*  We 
need  not  cite  the  cases  to  this  effect,  which  are  numerous.  It  will  be 
sufficient  to  mention  only  R,  v.  Arundel^  5  M.  &  S.,  257,  and  R.  v.  Qreat 
Wigston,  3  B.  &  C,  484,  referred  to  by  Mr.  Brenan.  On  the  o^her  hand, 
a  parent  cannot  by  law  bind  out  his  child,  (notwithstanding  an  authority 
in  Com.  Dig.  to  the  contrary,  title  ''  Justices,''  B.  55),  without  the  consent 
of  the  child.  This  was  resolved  in  jS.  v.  Ame$by,  3  B.  &  A.,  585.  If^ 
then,  the  important  alteration  was  intended  by  the  Act  in  question,  sec  2, 
that  every  binding  must  be  by  the  parent,  or  guardian  (if  there  be  no 
parent),  or  that  the  infemt  need  not  be  a  concurring  and  executing  party 
in  such  binding,  the  will  of  the  Legislature  should  have  been  expressed, 
as  to  each  case,  in  clear  and  unambiguous  terms. 

For  these  several  reasons,  we  are  of  opinion  that  the  5th  sec.  of  the  8 
Vic,  No.  2,  under  which  the  master  in  this  case  complained  to  the  Justices, 
applied  to  the  apprenticeship  mentioned  in  the  affidavits ;  and  that,  conse- 
quently, as  the  absconding  in  question  was  a  new  or  continuing  act,  in 
respect  of  which  there  had  been  no  previous  adjudication,  the  Magistrates 
ought  to  have  proceeded  to  hear  and  determine  the  matter  of  such  oom- 
pliunt.  

Bastard.-^  ViCj  No.  5.— Ex  Parte  Simmons^  July  22,  1851.    flfan" 

damtu), 

A  rule  ntsi  had  been  obtained,  calling  upon  J.  S.  Dowliug  and  Edward 
Flood,  Esquires,  Justices  of  the  Peace,  to  show  cause  why  a  writ  of  moii- 
damut  should  not  issue,  commanding  them  to  hear  and  determine  a  com- 
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plaint  exhibited  before  them  on  the  29th  January,  1851,  against  John 
Gammie,  for  the  support  of  his  illegitimate  child. 

It  was  contended  by  Mr.  Holroyd  that  the  Justices  had  no  jorisdictioo. 
11  &  12  Vic,  c.  43,  s.  11,  limits  the  making  of  the  complaint  to  six 
calendar  months  from  the  time  when  the  matter  of  such  complaint  arose ; 
and,  as  no  limitation  is  mentioned  in  the  4  Vic,  No.  5,  it  must  £bXL  within 
the  rule  laid  down  in  the  11  &  12  Vic,  c.  43. 

Mr.  Darvall  supported  the  rule.  These  applications  are  to  the  &- 
cretion  of  the  Court.  An  injury  has  been  made  out  by  the  applicant, 
and  a  denial  of  justice  by  the  Court  below.  Whether  the  Justices  refused 
the  application  or  dismissed  the  case,  it  is  equally  an  injustice  to  the  pre- 
sent applicant.  A  primd  facie  case  was  made  out,  which  must  be  rebutted 
by  showing  that  an  order  had  been  previously  made.  Mr.  Darvall  was 
then  stop{^  by  the  Court. 

The  Chief  Justice  :  As  to  the  first  objection,  it  cannot  be  snstained. 
As  to  the  Deserted  Wives  and  Children's  Act,  the  desertion,  as  matter  of 
complaint  under  the  7th  section,  arises  de  die  in  diem.  The  Mjigistrates 
may  not  have  a  retrospective  jurisdiction  beyond  six  months,  bat  that 
arises  on  the  supposition  that  the  11  &  12  Vic,  c.  43,  applies  to  the  4 
Vic,  No.  5.  1  think,  however,  that  the  1 1  &  12  Vic,  c.  43,  applies  to 
cases  where  the  cause  of  complaint  arises  and  terminates  the  same  day. 
In  this  case,  one  Magistrate  says  that  there  had  been  a  previous  order  and 
that  they  had  no  jurisdiction ;  the  other  Magistrate  says  that  there  was  no 
order,  and  that  they  had  no  jurisdiction ;  and,  if  we  had  found  that  an  order 
had  been  made,  the  Magistrates  would  have  had  no  jurisdiction ;  but  no 
order  has  been  shown  to  be  in  existence,  and  a  primd  facie  case  has  been 
made  out  sufficient  for  us  to  order  a  mandamus  to  go. 

Mr.  Justice  Dickinson  and  Mr.  Justice  Therry  concurred. 

Rule  absolute. 

In  the  course  of  the  day,  his  Honor  the  Chief  Justice  expressed  his 
surprise  that  parties,  instead  of  proceeding  by  mandamus  to  command 
Justices  of  the  Peace  who  refuse  to  do  an  act,  should  not  apply  to  the 
Supreme  Court  under  the  11  &  12  Vic,  c  44,  s.  5.  The  course  of  pro- 
ceeding pointed  out  by  this  section  of  the  Act  would  be  more  satisfoctory 
to  Magistrates  and  the  parties  concerned,  and  his  Honor  hoped  that 
advantage  would  be  taken  of  its  provisions  in  cases  where  formerly  a  man- 
damus would  be  applied  for. 

Baker.— e  W.  /F.,  No.  I.— In  Re  Oodfrey^  September  1,  1857. 

A  motion  by  rule  nisi  for  a  prohibition  to  restrain  proceedings  on  a 
conviction  under  the  Act  6  W.  IV.,  No.  1. 

The  Inspector  of  Weights  and  Measures,  by  a  general  warrant,  had 
seized,  in  the  appellant's  house,  a  number  of  loaves  of  bread,  (turnovers), 
which  turned  out  to  be  under  weight,  and  the  appellant  had  been  fined  £36. 
The  grounds  of  the  present  motion  were,  that  the  evidence  showed  that 
the  bread  seized  was  fancy  bread,  within  the  meaning  of  the  Act. 

Their  Honors  intimated  that  they  would  not  trouble  Counsel  on  the 
question  of  fact,  whether  the  bread  was  fancy  bread  or  not,  because  the  Court 
did  not  decide,  as  a  Court  of  Quarter  Sessions,  on  facts  where  there  was  a 
conflict  of  testimony.    The  question  then  was,  whether  the  Inspector  was 
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properly  authorized,  and  they  were  of  opinion  that  such  a  general  warrant 
as  that  under  which  he  acted  was  good.  The  case  Hutchins  v.  Beeves^ 
9  M.  &  W.,  was  decisive.    (See  '*  Weights  and  Measures,"  antCj  p.  422). 

Bastard. — Ex  Parte  Batemarij  October,  1854. 

It  was  held  that  in  affiliation  cases  the  defendant  was  a  competent 
witness. 

Bastard. — Ex  Parte  Bose,  July  21,  1859. 

The  Chief  Justice  delivered  the  following  judgment  in  this  case : — 

This  case,  which  is  that  of  a  motion  for  a  mandamusj  was  heard  before 
me  in  Chambers  after  the  rising  of  the  Court  on  Friday  last,  and  the 
intervening  days  have  afforded  me  an  opportunity  of  looking  into  the 
authorities. 

The  applicant,  it  appears^  had  complained  to  the  Singleton  Bench,  under 
the  Deserted  Wives  and  Children's  Act  of  1840,  sections  7  and  8,  that 
one  Josephs — whom  she  alleged  to  be  the  father — had  left  an  illegitimate 
child  of  hers  without  adequate  means  of  support ;  but,  as  she  swears, 
being  without  professional  advice,  she  was  not  aware  of  the  necessity  of 
adducing  some  corroborative  evidence  as  to  the  paternity,  or  that  she 
could  examine  the  defendant  himself  as  a  witness ;  and  the  case,  in 
the  absence  of  any  such  corroborating  testimony,  was  dismissed.  The 
complainant,  however,  shortly  afterwards,  being  prepared  with  further 
evidence,  again  applied  to  the  same  Bench ;  when  the  Justices  present, 
conceiving  that  the  previous  dismissal  deprived  them  of  jurisdiction,  re- 
fused to  entertain  the  matter.  She  thereupon  appealed  to  the  Supreme 
Court. 

The  question  appears,  at  first  sight,  to  be  a  venr  easy  one ;  but  it  is  not  so. 
It  was  held  in  the  case  of  the  Justices  of  Buckinghamshire,  18  L.  Jour. 
Mag.  C.  1 14,  (Bail  Court,  Erle^  J.),  that  a  decision  in  favor  of  the  alleged 
father,  on  a  complaint  by  the  mother  under  the  English  Affiliation  Sta- 
tutes, if  on  the  merits,  would  be  an  answer  to  any  second  charge  against  the 
same  person.  But,  in  that  case,  a  second  application  by  the  mother  to  a 
Bench  of  Magitrates,  after  the  previous  dismissal  of  a  similar  complaint, 
was  held  valid,  and  an  order  of  affiliation  made  by  them  was  sustained, 
because  it  had  not  been  shown  that  such  previous  dismissal  was  on  the 
merits.  On  the  other  hand,  there  are  cases  tending  to  show  that  ordi- 
narily a  dismissal  for  deficiencies  in  the  evidence  is,  in  legal  contemplation, 
a  dismissal  on  the  merits.  So,  in  Brisby's  case,  decided  by  the  Criminal 
Court  of  Appeal  shortly  after  that  just  cited.  Baron  Parke  observes  that, 
where  Justices  refuse  to  make  an  order  of  affiliation,  other  Justices  may 
make  such  an  order ;  but  Mr.  Justice  Patteson  doubted  whether  they 
could  do  so  if  the  first  complaint  had  been  dismissed  on  the  merits.  The 
Court  held,  however,  that  a  void  order  (which  is  tantamount  to  no  order 
at  all)  will  not  prevent  a  second  application,  and  the  making  of  a  valid 
order  thereon.  ?1  Den.  C.  C.)  Nevertheless,  in  the  case  of  die  Queen  v. 
Macheriy  determined  in  the  same  year,  the  Court  of  Queen's  Bench  deli- 
berately held — ^after  time  taken  to  consider — that  a  second  application  to 
Jujitices  for  an  order  of  affiliation  was  maintainable,  whether  the  previous 
dismissal  was  on  the  merits  or  not.  (11  Q.  B.) 

2  L 
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It  was  argued  before  me  ihat  this  decision  depends  on  the  peculiar 
proTiaions  of  the  English  enactments,  from  which  oar  own,  respecting 
affiliation  orders,  materially  vary.  But,  although  noticing  the  hit  that 
the  mother  has  by  those  enactments  no  appeal  on  a  decision  adverse  to 
her,  whereas  the  alleged  father  has  an  appeal  if  the  dedsion  be  in  her 
favor,  the  Court  appears  to  me  to  have  talcen  a  more  extended  view  of 
the  question,  and  to  have  regarded  dismissals  generally  by  Justiees,  (in 
the  case  of  orderSj  at  all  events,  as  distinguished  from  carwictiafuiy^  in  the 
nature  rather  of  non-suits, — after  whidi  a  plaintiff  may  always  come 
again  when  better  prepared.  The  circumstance,  that  a  defendant  who  is 
convicted  or  ordered  to  pay  money  has  an  appeal,  but  the  complainant 
who  fails  has  none,  is  not  peculiar  to  the  case  of  women  seeking  support 
for  their  children.  In  all  the  Statutes  which  I  can  remember,  English  or 
Colonial,  an  appeal  is  provided  only  in  favour  of  defendants.  The  reason 
of  the  rule  laid  down  in  this  last  authority,  therefore,  (following,  as  it 
does,  a  decision  in  the  time  of  Lord  Hardwidce,  not  cited  in  the  case  before 
Mr.  Justice  Erie),  is  of  universal  application  ;  and  indeed  Lord  Denman, 
in  his  judgment,  expressly  notices  the  inconvenience  generally  of  r^)eated 
applications  ;  but  meets  the  objection  by  showing  that  it  was  no  greater 
in  affiliation  cases  than  in  others  in  which,  nevertheless,  a  second  com- 
plaint might  certainly  be  made. 

It  is  said,  however,  that  '^  The  Queen  v.  Machen  "  applies  after  all  <»ly 
to  affiliation  orders,  and  that  there  is  a  difference  between  the  English 
and  the  Colonial  enactments  on  that  subject.  My  reply  is,  that  I  have 
looked  into  both,  and  that  I  discover  no  difference  which  can  disUnguish 
the  cases  on  this  point, — unlesH,  indeed,  favourably  for  the  application. 
In  our  own  Statutes,  as  in  the  English,  iJP  the  mother's  complaint  be  dis- 
missed, she  has  no  appeal.  Her  remedy  seems  to  be,  solely,  by  preferring 
a  second  complaint ;  upon  the  hearing  of  which,  however,  the  fact  of  the 
first  dismissal  will  not  be  without  weight.  In  neither  series  is  there 
any  provision  made  for  an  absolute  adjudication  by  the  Justices  in  favour 
of  a  party  charged ;  but,  in  each,  if  an  order  be  made  against  him,  be 
may  appeal ;  and  a  decision  by  the  Appellate  Tribunal,  it  would  seem,  is 
final. 

The  difference  alluded  to  by  me  is  that  which  arises  from  Sir  John 
Jervis's  Act  respecting  Summary  Convictions  and  Orders,  (the  11th  and 
12th  Vic,  c.  43),  introduced  into  this  Colony  by  the  Justices'  Act  of 
1850.  Now,  that  Act  of  11  and  12  Victoria,  I  observe,  doe^  not  extend 
to  any  proceeding  under  the  English  Affiliation  Statutes.  (See  sect.  35). 
The  reason  for  this  exclusion  was,  probably,  that  by  those  Statutes  very 
minute  and  special  directions  and  forms  had  been  provided,  with  which  it 
was  thought  unnecessary,  and  perhaps  inexpedient,  to  interfere.  Bnt, 
although  the  35th  section  finds  a  place  in  our  local  code  with  the  rest  of 
the  Statute  thus  bodily  adopted,  the  exclusion  is  certainly  not  applicable, 
either  in  terms  or  in  spirit,  to  proceedings  under  the  Deserted  "Wives  and 
Children's  Act,  which  is  the  Statute  here  in  question.  Assuming  Sir  John 
Jervis's  Act,  then,  to  govern  all  proceedings  under  our  own  affiliation  law, 
I  find  in  s.  14  a  provision,— on  which  this  Court  has  already  had  occasion 
to  comment, — which  appears  to  show  that  the  Legislature  took  the  same 
fiew  of  a  dismissal  by  Justices  which  the  Court  of  Queen's  Bench  did  in 
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Machen's  case  the  year  following ;  for,  by  that  section,  the  dismissal  of 
a  complaint  or  information  seems  clearly  to  be  a  bar  only  when  followed 
by  a  certificate ;  which  certificate  the  Magistrates  may  grant  or  refuse,  as 
they  think  fit. 

Such  was,  in  fieict,  our  decision  in  the  case  of  Ex  parte  Nixon,  (under 
the  Masters  and  Servants'  Act),  on  the  12th  July,  1858.  Where  a  matter 
has  been  fully  heard,  and  all  evidence  reasonably  attainable  exhausted, 
and  the  facts  appear  clearly  to  be  in  favor  of  the  accused,  such  a  cer- 
tificate would  properly  be  given.  But  I  conceive  that  no  Justices  would 
feel  called  on  to  grant  one  where  the  case  had  broken  down  merely 
from  an  unforeseen  difiiculty,  which  may  on  a  second  occasion  be  removea. 
In  Ex  parte  Barry  20th  December,  1858,  we  held  that  the  dismissal  by 
the  Magistrate,  it  being  sworn  that  such  dismissal  was  on  the  merits, 
was  an  answer  to  any  subsequent  proceeding  before  Justices  for  the  same 
matter.  That,  however,  was  not  a  case  of  summary  jurisdiction,  but  of 
preliminary  inquiry  only ;  and,  consequently,  the  11  and  12  Vic,  c.  43, 
s.  14,  did  not  apply. 

1  may  add  that,  in  proceedings  to  compel  the  maintenance  of  a  child, 
there  seems  to  be  an  additional  difficulty  (in  the  absence,  at  least,  of  an 
express  adjudication  negativing  the  paternity)  in  holding  one  dismissal 
to  be  a  bar,  namely,  that  each  additional  act  or  instance  of  neglect  in  the 
providing  of  that  maintenance,  where  enforceable  at  all,  forms  in  itself  « 
new  and  dintinct  case. 

For  the  reasons  thus  assigned,  I  direct  that  the  writ  of  mandamus 
applied  for  do  issue.     I  make,  of  course,  no  order  as  to  costs. 

Butchers  (Licensed).— 13  Ftc.,  No.  4t2,—Ex  Parte  Baird,  July  31,  1856. 
An  application  for  a  writ  of  prohibition  on  behalf  of  Baird,  convicted 
on  an  information  for  having  (as  alleged)  slaughtered  a  calf  on  his  pre- 
mises, not  being  a  licensed  slaughter-house  under  13  Vic,  No.  42,  s.  3. 
It  was  objected  that  the  evidence  did  not  support  the  information,  and  that 
according  to  it  the  applicant  was  guilty  (if  of  anything)  of  causing  to  be 
slaughtered,  but  not  of  slaughtering,  as  it  stated  that  the  servant-man 
slaughtered  the  beast;  and  as  the  section  of  the  Act  runs  thus, — *^  It 
shall  not  be  lawful  for  any  person  to  slaughter,  or  cause  to  be  slaugh- 
tered," &c.  In  the  disjunctive,  the  charge  of  slaughtering  could  not  be 
sustained.  His  Honor  ruled  that  the  prohibition  must  go,  the  objection 
being  fatal,  but  without  costs. 

Butchers  (Licensed).  — 13  Fic,  No.  15. —  Ex  Parte  CleevCj — in  Re  the 

Justices  of  Sydney  J  October  14,  1852. 

This  was  a  rule  nisi  for  a  prohibition,  the  object  being  to  stay  proceed- 
ings under  a  conviction  (with  a  fine  of  £20,  and  five  guineas  costs)  of  the 
applicant,  Mr.  Cleeve,  under  the  6th  section  of  the  late  Act  for  preventing 
the  slaughtering  of  diseased  cattle. 

The  informer  in  this  case  had  been  the  Inspector  of  Slaughter-houses, 
Mr.  Oatley,  whose  evidence  went  to  show  that  this  carcase  was  dressed 
as  for  human  food,  although  it  was  highly  diseased,  and  although  this  fact 
must  have  been  known  to  the  man  who  slaughtered  the  animal.    Seeing 
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thiSf  he  condemned  the  carcase  to  immediate  destruction  by  fire  in  the 
ordinary  way,  and  some  hours  afterwards  it  was  so  destroyed ;  but  the 
same  course  was  not  taken  with  the  spleen,  which  was  set  apart  with  the 
ofEal,  under  another  enactment  for  regulating  this  kind  of  business,  which 
allowed  twenty-four  hours  for  this  purpose.  By  the  evidenoe  for  the 
defence,  it  appeared  that  this  was  one  of  a  lot  of  cattle  beliered  to  be 
quite  sound.  Mr.  Cleeve  was  not  present  at  the  time  the  beast  was 
slaughtered,  nor  until  after  its  condemnation  by  Mr.  Oatley.  The  actual 
butcher,  a  man  named  Tancred,  denied  that  he  had  wholly  dressed  and 
prepared  the  carcase  like  those  which  were  for  sale,  but  admitted  thai  he 
had  partially  done  so,  and  did  not  disprove  the  statement  that  he  knew, 
after  he  had  killed  the  animal,  of  its  being  in  a  diseased  state. 

The  ground  of  the  present  application  was,  that  the  conviction  was 
against  evidence ;  but  the  case  turned  upon  two  points — ^first,  whether, 
for  the  purposes  of  this  particular  Act,  the  spleen  was  to  be  considered  as 
part  of  the  carcase ;  and,  secondly,  whether  the  owner  or  occupier  of  the 
slaughter-house  was  responsible  for  the  act  of  his  senrant,  even  without 
proof  of  guilty  knowledge. 

The  Court  held,  that  the  decision  of  the  Magistrates  was  right, 
according  to  the  terms  of  this  Act ;  the  Legislature  must  be  assnmed  to 
have  intended  that  every  part  of  a  diseased  animal  which  was  slaughtered 
must  be  immediately  destroyed  by  fire  in  the  same  manner  as  the  remains 
of  the  entire  animal  were  to  be  destroyed  when  it  had  died  a  natural  death 
from  the  operation  of  this  disease.  It  was  equally  clear  that  the  owner 
or  occupier  of  the  slaughter-house  was  held  answerable  for  the  acts  of  his 
servants,  unless  he  could  prove  that  he  had  taken  all  necessary  precaution 
for  the  prevention  of  these  offences,  such  as  that  he  had  employed  tho- 
roughly competent  persons  for  the  conduct  of  his  business,  and  that  he 
had  given  strict  orders  for  the  immediate  destruction,  in  the  manner 
required  by  law,  of  all  animals  killed  there  that  should  prove  to  have 
been  diseased.  The  rule  must  therefore  be  discharged,  and  with  costs — 
first,  because  costs  had  been  asked  for  against  the  Magistrates ;  and, 
secondly,  because  the  decision  of  the  latter  was  entirely  right. 

Carriages^  Omnibus  and  Hackney-coach  By-law, — Howard  v.  Moortj 

April  16,  1859. 

This  was  an  appeal  from  a  decision  by  a  Judge  in  Chambers,  sustaining 
a  conviction  before  the  Sydney  Bench,  under  the  Municipal  By-laws 
for  the  regulation  of  omnibuses  and  hackney-coaches.  By  sec.  8  of  these 
By-  laws,  it  was  provided  that  every  licensed  conductor  should  be  compel- 
lable to  wear  an  uniform  and  a  badge.  Sec.  12  made  the  proprietor 
responsible  for  the  good  conduct  of  the  conductor,  and  for  all  penalties 
which  such  conductor  might  incur.  Sec.  62  imposed  penalties  of  from 
£10  to  10s.  for  breaches  of  these  By-laws.  The  present  appellant,  an 
omnibus  proprietor,  had  been  proceeded  against  for  the  default  of  a  con- 
ductor in  his  employment,  who  had  committed  a  breach  of  sec.  8. 

The  Court  sustained  the  appeal.  The  offence  was  that  of  the  conductor, 
not  of  the  proprietor,  and  the  former  must  be  proceeded  against.  Until 
this  had  been  done,  and  he  had  made  default,  the  responsibility  of  the  pro- 
prietor did  not  apply. 
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Carriages, — Ex  Parte  Blott  v.  8tubh$  and  another^  April  16,  1859. 

This  was  an  application  for  a  prohibition  to  stay  proceedings  under  a 
conviction  before  the  Sydney  Bench.  The  applicant  had  been  conyicted  as 
an  omnibus  conductor  under  sec.  34  of  the  Corporation  By-law  for  the 
regulation  of  omnibuses  and  hackney-carriages,  which  prohibited  all 
drivers  and  conductors  from  *'  shouting"  on  Sundays.  The  information 
charged  Blott  that,  being  ^^  a  licensed  conductor  of  a  licensed  omnibus," 
he  had  shouted  on  a  Sunday.  The  evidence  was,  that  he  was  a  '^  licensed 
omnibus  conductor,"  and  had  called  out  '^  Newtown"  on  a  Sunday. 

Their  Honors  directed  the  prohihition  to  go.  The  information  was 
properly  drawn,  and  was  properly  sustained,  except  as  to  one  point. 
Under  the  By-laws  it  was  essential  that  the  shouting  should  be  on  a  licensed 
omnibus,  and  of  this  there  was  no  evidence.  The  evidence  amounted  at 
best  only  to  proof  that  Blott  was  a  licensed  omnibus  conductor ;  but  their 
HoNORfl  were  inclined  to  think  that  the  mode  of  proving  the  license  either 
of  the  vehicle  or  its  conductor  should  be  that  prescribed  by  sec.  59. 

Cattle  Stealing,— n  Vic.j  No.  3 The  Queen  v.  TToZfer,  October,  1853. 

Prisoner  had  been  convicted  of  cattle  stealing,  upon  evidence  of  the  fol- 
lowing nature : — A  hide  was  found  in  prisoner's  possession  bearing  a  brand 
said  to  be  that  of  Mr.  Stewart,  who  was  named  in  the  information  as  the 
owner  of  the  beast  The  prisoner  also  gave  contradictory  accounts  as 
to  how  the  animal  came  into  his  possession.  On  the  other  hand,  however, 
it  appeared  that  six  hundred  head  of  cattle  bearing  the  same  brand  had 
been  sold  to  some  other  person  or  persons,  and  there  was  no  positive 
evidence  as  to  whether  the  animal  to  which  this  herd  belonged  had  been 
one  of  Stewart's  own  herd,  or  one  of  the  cattle  which  he  had  sold.  The 
point  raised  was,  that  there  was  no  sufficient  evidence  of  the  property  in 
Stewart  to  warrant  the  finding. 

The  Court  sustained  the  objection.  There  was  not  sufficient  evidence 
to  exclude  a  reasonable  doubt  as  to  the  animal  having  been  the  property 
of  Stewart,  and  the  prisoner  was  consequently  entiUed  to  an  acquittal 
under  that  information.  The  prisoner's  contradictory  statements  went  to 
raise  a  strong  presumption  that  the  prisoner  had  stolen  the  beast  from  some 
one.  This,  however,  would  not  strengthen  the  proof  as  to  its  having  been 
taken  from  Stewart's  herd,  particularly  as  there  was  no  evidence  of  loss. 
As  therefore  the  prisoner  ought  not  to  have  been  convicted  under  this  in- 
formation, he  must  be  discharged  forthwith. 

Cattle  Stealing  Prevention. — 17  Vic,,  No.  3. — In  Re  Application  ofEusden 

for  a  Prohibition^  2Ath  April,  1860. 

This  was  an  application  for  a  writ  of  prohibition  to  the  Magistrates  at 
Armidale,  to  stay  all  proceedings  under  an  order  made  by  them  under  the 
17  Vic,  No.  3,  for  delivery  of  a  horse.  By  this  Act  two  Justices  had 
power  to  direct  the  restoration  of  any  animal  shown  to  have  been  stolen 
within  twelve  months  prior  to  the  time  of  application  on  oath  for  such 
restoration.  The  applicant  to  the  Armidale  Bench  had  sworn  to  the  right 
of  ownership  in  the  horse,  but  Rusdeu  had  positively  denied  the  sale,  and 
there  was  a  dispute  as  to  the  right  of  ownership.     The  only  question  was 
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as  to  whether  there  was  any  evidenoe  on  which  the  order  could  be  sms- 
tained ;  and^  if  not,  whether  there  had  been  any  such  cormptiofi  or  grow 
ignorance  as  would  warrant  the  imposition  of  costs  upon  the  JuBtioea. 

Their  Honobs  held  that  this  injunction  must  go.  From  the  evidenoe  it 
was  quite  plain  that  Rusden  had  acted  in  a  manner  inoonsbtent  with  the 
fact  of  his  having  taken  the  horse  animo  fwrandi;  and  if  he  had  taken 
the  animal  under  the  persuasion,  even  although  erroneous,  of  its  being  his 
own  property,  the  Magistrates  had  no  jurisdiction  under  this  Statute. 
The  question  then  became  one  determinable  by  civil  action.  But  the 
evidence  was  not  so  distinct  as  to  negative  the  presumption  of  a  Inrnd  fidt 
belief  on  the  part  of  the  Magistrates  that  they  were  deciding  rightly  ;  and 
there  was  no  evidence  whatever  of  any  corruption  or  partiality,  llie  pro- 
hibition must  therefore  be  granted  without  costs. 

CaUle  SteaUngy  Disputed  Ownership.--'  17  Vk^  No.  3.—  2^  Queen  t. 

PrestoHj  AprU  26,  1857. 

This  was  an  application  for  a  writ  of  prohibition  to  set  aside  a  conviction 
under  17  Vic,  No.  3— the  Act  for  the  prevention  of  cattle  stealing.  The 
applicant  had  been  sentenced  to  a  penalty  of  £10  and  costs  for  having  a 
mare  in  his  possession  the  property  of  one  Nowlan,  which  he  alleged  he 
had  purchased  from  Nowlan's  son.  The  ground  of  objection  thereforo  was, 
that  this  was  a  mere  case  of  disputed  ownership,  to  which  this  Act  wts 
not  meant  to  apply,  the  proper  course  being  to  proceed  in  trover.  The 
answer  to  this  objection  was,  that  there  was  no  evidence  of  the  facts 
relied  on  but  the  statement  of  Preston  himself.  On  the  other  hand,  how- 
ever, this  statement  was  not  distinctly  rebutted.  The  plain  facts  were  these : 
Preston  was  an  innkeeper,  with  whom  the  younger  Nowlan  had  run  up  a 
grog  score.  He  had  taken  from  the  latter  the  mare  in  question  in  pay- 
ment. The  elder  Nowlan  claimed  the  animal,  because  he  had  cautioned 
all  parties  by  advertisement  from  taking  property  from  his  son.  PrestoD, 
however,  not  only  refused  to  give  it  up,  but  resold  it. 

The  Court  made  the  rule  absolute. 

There  was  a  second  application  for  a  writ  of  prohibition  by  the  same 
defendant,  Preston,  arising  out  of  a  different  transaction — a  oonvictioD 
under  the  same  Statute  for  illegal  possession  of  ten  head  of  cattle.  The 
point  raised  was,  that  the  question,  as  in  the  former  case,  was  one  of  ^ 
puted  property  only.  The  defendant  claimed  to  hold  possession  under  as 
agreement  wiUi  one  Hayes,  and  the  main  dispute  was  as  to  the  identity  of 
the  animals.  As  to  nine,  the  evidence  showed  that  the  question  was  really 
one  of  disputed  ownership ;  but  as  to  the  ownership  of  a  tenth  animal,  ths 
evidence  was  positive. 

Their  Honors  set  aside  the  conviction  as  to  the  nine  animals,  but  uphdd 
it  as  to  the  tenth,  and  made  a  proportionate  reduction  of  the  penalty  aod 
costs. 

Disorderly  House. — See  R.  v.  Rushton,  post^  "  Evidence." 

DisUllery  {Licensed). — In  Re  WilUamSj  August  28,  1858. 

^  Their  Honors  gave  judgment  in  this  case— an  application  for  a  prohi- 
bition against  certain  Justices  at  the  Water  Police  Court,  to  stay  all  further 
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proceedings  under  a  conviction  of  the  applicant,  for  having  on  his  premises 
a  still  without  being  licensed.  The  Cuief  Justice  and  Mr.  Justice  Dick- 
inson were  of  opinion  that  the  prohibition  must  go.  The  conviction  was 
clearly  one  under  the  Distillation  Act,  sec.  3 ;  but  the  information  here 
merely  charged  the  defendant  with  keeping  an  unlicensed  still,  whUe  the 
offence  for  which  this  section  imposed  a  punishment  was  that  of  keeping 
an  unlicensed  still /c/r  the  purpose  of  disHHing^  recttfying^  or  compounding 
spirits.  The  use  of  the  still  in  the  manufacture  of  spirits  was  the  gravamen 
of  the  offence,  and  should  have  been  distinctly  charged.  The  mere  keeping 
of  the  still  for  innocent  purposes — such,  for  instance,  as  the  temporary 
possession  of  it  by  the  manufacturer,  or  its  use  to  distil  salt  water  into 
fresh — would  be  no  offence  under  this  Act ;  and  there  was  no  averment 
in  the  information  to  negative  either  of  these  presumptions.  It  might 
have  been  that  the  framers  of  the  Act  and  the  Legislature  had  intended  to 
make  the  mere  keeping  of  an  unlicensed  still  an  offence,  but  in  no  part  of 
the  Act,  reading  and  construing  each  part  in  reference  to  the  whole,  could 
this  intention  be  discovered.  Their  Honors  went  through  the  various 
clauses  and  schedules  of  the  Act  sericUim^  to  show  that  it  must  be  inter- 
preted as  an  Act  against  the  unlawful  manufSacture  of  spirits,  and  that  it 
was  the  keeping  of  a  still  for  this  use  only  which  would  constitute  an 
offence  punishable  under  the  third  section. 

Mr.  Justice  Therry  was  of  opinion  that  the  Act  was  intended  to  pre- 
vent unlawful  and  unlicensed  distillation  in  any  shape  or  upon  any  pretence, 
and  that  the  mere  fact  of  possessing  an  unlicensed  still  should  be  held 
sufficient  j9rtm^.^te  evidence  of  an  intention  to  use  it  unlawfully.  Con- 
sequently,  that  it  was  sufficient  to  allege  and  prove  this  possession.  If 
there  was  not  this  primd  facie  assumption,  the  whole  object  of  the  Statute 
would  be  defeated,  as  any  person  in  whose  possession  a  still  was  found 
would  only  have  to  say  that  he  kept  it  for  distilling  fresh  water  from  salt. 


Distress^ — Rent  and  Replevin  Act. — Ex  Parte  Cockbum^  July  30,  1847. 

The  following  is  the  judgment  of  the  Chief  Justice  in  this  case : — 
This  is  an  application,  in  Chambers,  for  a  prohibition  under  the  Justices' 
Act  of  1850,  to  test  the  legality  of  a  conviction  of  the  defendant  under 
the  Rent  and  Replevin  Act  of  1851,  sec.  22.  It  is  by  that  section  enacted, 
that  any  bailiff  (or  person  acting  as  such)  distraining  for  rent  who  shall 
charge  more  for  any  distress  than  is  authorized  by  the  Act,  shall  be  liable 
to  a  penalty  not  exceeding  fifty  pounds,  to  be  recovered  in  a  summary  way 
by  the  party  aggrieved  before  two  Justices.  The  Act  contains  no  provi- 
sion for  recovery  of  the  penalty,  or  for  the  mode  of  proceeding  in  resjpect 
thereof.  But,  by  the  ^^  Summary  Proceedings  Act  of  1835,''  power  is  given 
to  the  convicting  Justices,  in  all  cases  where  no  particular  mode  is 
directed,  to  cause  the  penal^  and  the  costs  attending  the  conviction  to  be 
levied  by  distress ;  and,  if  there  be  no  sufficient  distress,  then  any  Justice 
may  commit  the  offender  to  gaol  for  a  specified  time,  varying  according  to 
the  amount  of  the  penalty.  (See  5  W.  IV.,  No.  22,  ante^  pp.  243,  244). 
The  defendant  in  this  case,  being  employed  as  a  bailiff  to  distrain  on 
the  goods  of  one  Graham  for  rent  due  by  him,  charged  an  extra  guinea 
for  his  trouble,  alleging  that  it  was  exclusively  for  extra  work  under- 
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taken  by  fatm,  and  not  for  making  the  distress.  Grabam,  howeTer,  pro- 
secuted the  defendant  for  the  overcharge,  and  the  Justice  fined  him  twenty 
pounds,  with  two  guineas  costs,  and  ordered  that,  in  de&olt  of  immediate 
payment  of  those  sums,  the  defendant  should  be  imprisoned  for  the  space 
of  one  month.  He  thereupon  obtained  an  order  nisi  for  a  prohibition  on 
the  following  objections: — 1st,  That  the  information  did  not  specify  the 
amount  of  rent,  nor  the  place  where  the  distress  was  taken.  2iid,  That 
the  amount  of  fee  charged  was  not  specified  either  in  the  informatioo  or 
conviction.  3rd,  That  the  conviction  adjudged  imprisonment  as  well  for 
the  costs  as  for  the  penalty.  There  was  another  objectioa  taken,  but 
admitted  on  the  argument  to  be  untenable. 

I  am  of  opinion  that  it  was  not  necessary  to  specify  the  amount  of  rent, 
or  of  the  fee  charged.  It  is  sufficient,  I  conceive,  to  allege,  as  in  the  con- 
viction, that  the  defendant  distrained  as  a  bailifi^  and  that  he  charged  more 
for  such  distress  than  was  authorized  by  the  Statute.  In  point  of  &ct, 
there  was  on  the  evidence  no  doubt  of  the  overcharge,  if  the  exopsa  was 
not  for  extra  labour  performed  at  Graham's  request.  The  circnmstanees 
which  showed  the  fact  of  overcharge,  or  that  less  was  legally  payable, 
need  not  to  have  appeared  in  the  conviction^  and  therefore  certainly  not  in 
the  information.  I  think  it  sufficient  to  say,  on  this  point,  that  the  cases 
to  which  I  was  referred,  cited  in  Paley  on  Convictions,  4th  ed.,  173  to  180, 
do  not  apply.  There  was  here  no  legal  result  or  legal  question  to  be  ascer- 
tained. The  question  of  excessive  charge  depended  merely  on  this — 
what  was  the  amount  of  the  levy  ?  As  to  the  next  objection,  the  place  of 
the  distress,  though  not  stated  in  the  information,  is  specified  in  the  con- 
viction. But,  if  either  of  these  objections  had  been  sustainable,  I  should 
have  allowed  the  conviction  to  be  amended,  under  the  powers  conferred  by 
the  Justices'  Act. 

If  the  Justices  had  power  to  award  imprisonment  at  all,  in  and  by  the 
conviction,  I  am  clearly  of  opinion  that  they  had  the  power  equally  in 
respect  of  the  costs  as  of  the  adjudged  penalty.  The  case  relied  upon 
for  the  defendant  of  the  Queen  v.  Barton,  13  Q.  B.,  389,  does  not  apply. 
It  was  clear  in  that  case  that  the  offender  was  to  be  put  into  the  stocks  by 
way  of  punishment,  unless  he  should  previously  pay  the  fine ;  for  sndi 
was  the  express  provision  of  the  Statute  by  which  the  fine  was  imposed. 
To  iriflict  that  punishment,  therefore,  in  respect  also  of  the  non-payment  of 
the  coats,  (which  themselves  were  first  given  by  a  subsequent  Statute),  wts 
manifestly  illegal.  In  the  present  case,  however,  the  Act  which  created 
the  offence  provides  for  no  punishment  other  than  the  fine;  and  the 
imprisonment,  if  authorized  at  all,  is  plainly  a  mere  mode  of  recovering 
that  fine  ;  for,  on  payment  thereof,  and  of  the  costs,  the  defendant  would 
be  entitled  to  his  discharge.  But,  in  Barton's  case,  the  Statute  imposes 
the  punishment  of  the  stocks  absolutely  in  lieu  of  the  pecuniary  penalty, 
and  in  lieu  of  that  alone. 

The  specific  objections  to  this  conviction  therefore  fail.  It  is  neverthe- 
less very  difficult  to  see  that  any  adjudication  whatever  of  imprisonment, 
on  the  face  of  the  conviction,  either  for  the  costs  or  the  fine,  is  warranted. 
Jervis*s  Summary  Proceedings  Act,  adopted  by  the  Justices'  Act  of  1850, 
docs  not  repeal  the  Summary  Proceedings  Act  of  1835.  But,  by  the 
latter  Statute,  thb  conviction  could  not  be  supported ;  for,  in  the  first  place, 
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the  defendant  is  by  that  Act  allowed  one  week  to  pay  the  fine,  and  the 
adjadication  of  imprisonment  can  only  be  after  the  return  of  the  warrant 
of  distress.  This  appears  clearly  by  the  words  of  the  first  section,  and 
by  the  form  of  conviction  given  in  the  schedule.  The  conviction,  in  the 
present  case,  however,  adjudges  the  quantum  of  imprisonment  at  once, 
and  directs  both  fine  and  costs  to  be  paid  forthwith.  Under  what  enact- 
ment, then,  can  that  important  part  of  the  conviction  be  sustained  ?  It  is 
much  to  be  regretted  that  the  point  should  admit  of  any  doubt ;  for  almost 
every  conviction,  I  believe,  is  drawn  up  in  the  same  manner.  But  Jer- 
vis's  Act,  admirable  as  it  is  for  comprehensiveness,  is  so  elaborate  in 
structure  as  not  to  be  very  intelligible  in  all  its  parts,  and  I  sadly  fear 
that  some  of  its  provisions  have  been  misunderstood.  The  17th  section 
may  perhaps  be  relied  on.  By  that  section  it  is  made  lawful  for  Justices 
to  draw  up  their  conviction  in  such  one  of  three  Forms  (given  in  a  sche- 
dule) as  shall  be  applicable  to  the  case.  In  one  of  these  Forms  there  is 
an  adjudication  of  imprisonment  in  default  of  sufficient  distress,  and  there 
is  a  previous  adjudication  of  distress  in  default  of  payment  of  either  the 
fine  or  the  costs.  But  the  question  is,  what  makes  that  Form  applicable 
to  a  case  like  the  present?  The  schedule  professes  to  supply  a  Form 
only,  and  nothing  more;  it  contains  no  enactment,  nor  does  the  17th 
section,  conferring  the  power  of  distress  or  the  power  of  imprisonment. 
Both  are  important  powers,  and  cannot  be  attributed  to  any  tribunal  with- 
out express  words,  or  necessary  and  unavoidable  intendment 

It  seems  clear  to  me  that  the  schedule  alone  was  not  considered  by  the 
Legislature  as  conveying  any  power  beyond  that  of  using  a  prescribed 
Form  in  the  exercise  of  existing  powers.  In  sec.  18  power  is  given  to 
award  costs  to  the  prosecutor ;  which  costs  are  to  be  specified  in  the  con- 
viction, and  shall  be  recoverable  in  the  same  manner  as  the  penalty. 
By  8.  19,  provision  is  made  for  the  issuing  and  execution  of  warrants  of 
distress  in  cases  where,  by  the  Statute  authorizing  the  conviction,  the 
penalty  may  be  levied  by  distress,  or  where,  by  such  Statute,  no  mode  of 
recovering  the  penalty  is  provided.  But,  if  the  defendant  states  that 
he  has  no  goods,  or  the  Justices  think  that  a  distress  warrant  would  be 
ruinous,  then  he  may  be  imprisoned  for  such  time  and  in  such  manner  as 
he  might  have  been  by  law  in  case  such  a  warrant  had  been  issued,  and 
no  goods  been  found  thereunder.  So,  by  s.  21,  if  the  warrant  of  distress 
be  returned  nulla  bona^  a  warrant  of  committal  to  goal  may  be  issued, 
directing  imprisonment  for  such  time  and  in  such  manner  as  is  direeted 
by  the  Statute  authorizing  the  conviction.  Again,  by  s.  22,  provision  is 
made  for  the  specific  imprisonment  of  offenders,  where  the  Statute  creating 
the  offence  has  authorized  the  issue  of  a  distress  warrant,  but  has  supplied 
no  further  remedy.  But  here,  as  has  been  seen,  the  Rent  and  Replevin 
Act  has  not  authorized  the  issue  of  a  distress  warrant ;  so  that,  although 
under  s.  19  such  a  warrant  might  issue,  no  ulterior  process  seems  to  be 
provided  for.  Lastly,  by  s.  23,  warrants  of  commitment  are  provided  for 
in  cases  where  a  Statute  directs  the  imprisonment  in  the  first  instance,  on 
non-payment  of  fine. 

All  these  enactments  appear  to  me  to  show  that  neither  the  remedy  of 
distress  nor  of  imprisonment  was  created  by  the  schedule,  or  bv  s.  17, 
referring  thereto ;  but  that  the  schedule  was  intended  only  to  indicate  a 
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Form  to  be  used  where  those  powers  had  already  been  given — ^that  i>4, 
either  by  the  Statute  which  created  the  offence,  or  by  some  other  Statute 
equally  applicable.  If  this  be  not  the  true  construction  of  a.  17  and  the 
schedule,  what  is  to  be  the  limit  of  the  term  of  imprisonmenti  there  left 
blank  ?  It  never  surely  can  be  supposed  that,  in  de&nlt  of  sufficient  distress, 
a  power  of  unlimited  imprisonment  was  given.  Again,  when  Is  the  im- 
prisonment to  be  with  hard  labour,  and  when  without  ?  There  is  nothing 
in  Jervis's  Act  to  determine  these  questions. 

It  will  be  observed  that  I  am  not  now  considering  the  question  whether 
Justices  have  power  to  issue  a  distress  warrant,  or  to  impriHon  the  defen* 
dant  should  that  process  prove  ineffectual ;  but,  simply,  whether  they  can 
(except  where  some  Statute  expressly  authorizes  it)  direct  imprisonment 
by  the  convictioriy  and  before  the  issue  of  any  such  warrant.  I  am  of 
opinion,  for  the  reasons  given,  that  the  convicting  Justices  have  (except 
as  aforesaid)  no  such  power.  It  is  not  conferred,  I  think,  by  Jervis's 
Summary  Proceedings  Act.  I  cannot  see  that  the  power  is  conferred,  in 
a  case  like  the  present,  by  any  other  Statute.  The  conviction  of  Cockbum, 
therefore,  in  respect  of  its  directing  prospectively  imprisonment,  as  well 
as  the  issue  of  a  distrens  warrant,  is,  in  my  opinion,  bad.  In  directing  the 
latter,  the  conviction  appears  to  me  to  be  simply  inoperative ;  for  the 
remedy  by  distress,  created  either  by  the  Statute  authorizing  the  convic- 
tion, or  (as  here)  by  s.  19  of  Jervis's  Act,  receives  neither  efficacy  nor 
Klrength  from  such  a  direction.  It  may  be  proper  in  point  of  form,  as 
introductory  to  the  award  of  imprisonment]  but  is  not  proper,  I  con- 
ceive, where  (as  here)  the  convicting  Justices  cannot  award  imprisonment 
So,  as  it  strikes  me,  it  is  unnecessary  to  award  that  the  fine  shall  be  paid 
forthwith  ;  for,  where  the  Act  of  1835  does  not  give  a  week's  credit,  the 
money  is  payable  immediately  as  a  matter  of  course. 

If  I  am  wrong  in  these  conclusions,  the  sooner  the  point  shall  be  raised 
for  more  solemn  argument  and  decision  by  the  full  Court,  the  better  for 
the  Magistracy  and  the  public.  If,  on  the  contrary,  my  conclusion  be 
right,  some  amendment  of  the  Summary  Proceedings  Act  should,  without 
delay,  be  sought  from  the  Legislature.  In  the  meantime,  the  Act  of 
1835 — if  the  Form  of  conviction,  and  mode  of  proceeding  thereupon,  pre- 
scribed  by  that  Act  be  followed — may  perhaps  be  found  efficacious ;  or 
the  remedy  of  distress  alone,  given  by  s.  19  of  Jervis's  Act,  may  possibly, 
in  the  majority  of  cases,  suffice. 

The  conviction  appears  to  me  to  be  fiaulty  also  in  not  distinctly  showing 
that  Graham  was  the  prosecutor, — he  being  ih^  party  aggrieved^  and  thei«- 
fore  the  person  entitled  by  the  Act  to  ^'  recover"  the  penalty.  But,  as  the 
fact  of  his  being  the  prosecutor  appears  on  the  evidence,  and  may  be  col- 
lected from  the  award  of  costs  to  him  by  the  conviction,  I  have  no  difficulty 
in  allowing  the  record  to  be  amended,  by  inserting  an  allegati<m  diat 
Graham  was  the  party  aggrieved  and  prosecutor. 

I  am  further  of  opinion  that  an  amendment  should  be  allowed  under  sec. 
10  of  the  Justices'  Act  of  1853,  by  striking  out  the  award  of  imprison- 
ment and  of  a  distress  warrant.  It  appears  that  in  fact  the  fine  and  costs 
have  been  already  paid,  so  that  neither  of  those  alternatives  is  now  (^  any 
importance.  I  think,  therefore,  that  *'  consistently  with  the  merits  of  the 
case,"  the  error  in  question  may  be  corrected ;  and  I  direct  it,  on  payment 
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by  the  prosecutor  of  five  pounds  towards  the  costs  of  this  proceeding,  to  be 
corrected  accordingly.  If  that  amount  be  not  paid  within  one  week,  the 
prohibition  will  issue,  with  an  order  for  the  return  of  the  fine  and  the  pro- 
secutor's costs  forthwith. 

One  other  point  remains  to  be  noticed.  It  was  objected,  on  the  first 
hearing  of  this  case  before  Mr.  Justice  Thebby,  that  the  defendant  had 
become  insolvent,  and  could  have  no  right  therefore  to  a  return  of  the  fine' 
and  costs ;  whence  it  was  argued  that  his  assignee  ought  to  be  a  party  to 
this  proceeding.  I  am  not  of  that  opinion.  But,  practically,  the  point 
now  is  of  little  moment.  Should  the  assignee  think  fit  to  demand  the 
money  upon  the  quashing  of  this  conviction,  there  b  nothing  expressed 
here  which  can  prevent  his  so  doing. 

Evidence^  Identity. — The  Queen  v.  Abbotty  October  25,  1854. 

This  was  an  objection  to  a  conviction  for  assault,  said  to  have  been  made 
on  one  John  Connor,  and  there  was  no  evidence  that  this  person's  name 
was  such,  except  that  he  had  made  no  objection  to  being  so  designated. 
The  question  was,  whether  this  proof  of  identity  was  sufficient.  Their 
Honors  held  that  it  was  not  so,  and  that  the  conviction  being  therefore 
unsustainable,  the  prisoner  must  be  discharged. 

Evidence. — The  Queen  v.  John  Rushton^  October  25,  1859. 

This  was  a  special  case  from  the  Quarter  Sessions,  to  determine  a 
question  of  law  arising  out  of  the  conviction  of  one  John  Hushtou  for 
keeping  a  disorderly  house. 

Mr.  Justice  Dickinson  now  delivered  the  judgment  of  the  Court  herein 
as  follows : — 

In  this  case  the  point  for  decision  was,  whether  the  evidence  proved  the 
defendant  to  be  the  manager  of  the  houses,  or  was  merely  the  landlord  of 
them.  It  is  clear  that,  if  he  was  only  the  landlord,  the  conviction  cannot 
be  sustained.  Mr.  Milfobd,  for  the  defendant,  contended  that  it  was  equally 
consistent  with  the  £Eu:ts  proved  that  the  defendant  was  landlord  as  that  he 
was  manager  of  the  house,  and  that,  as  both  conclusions  followed  from  the 
evidence,  it  proved  neither  of  them,  and  therefore  that  the  Jury  should 
have  been  directed  that  there  was  no  case  against  the  defendant.  It  is 
certainly  laid  down  that,  in  cases  of  circumstantial  evidence,  the  conclusion 
drawn  from  the  premises  assigned  as  its  basis  must  satisfieictorily  explain 
and  account  for  all  the  facts,  to  the  exclusion  of  every  other  reasonable 
solution.     fWiUs  on  Circumstantial  Evidence^  £d.  1,  p.  187 — 8). 

We  are  of  opinion  that  this  b  a  rule  applicable  only  to  an  inquiry  as  to 
who  was  the  perpetrator  of  an  act  in  a  case  where  there  is  no  direct  evidence 
as  to  who  was  the  delinquent,  and  the  guilt  of  the  accused  b  a  matter  of 
inference  only,  from  circumstances  distinctly  proved.  In  such  a  case,  fto 
use  the  language  of  Mr.  Justice  Byles,  in  the  case  of  Jones,  reported  in  ue 
Empire  last  week),  **the  circumstances  are  like  silent  witnesses  pointing  to 
the  accused ;  but,  if  they  point  in  more  directions  than  one,  they  estaUbh 
no  legitimate  conclusion."  But  in  this  case  the  evidence  is  direct  that  the 
defendant  did  and  said  certain  things,  from  which  the  nature  of  his  relation 
to  the  house  wherein  the  girb  lived  was  as  fairly  inferrible  by  the  Jury 
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an  his  intent,  had  he  been  indicted  for  wounding  with  intent  to  do  grievous 
bodily  harm,  would  have  been  npon  proof  that  he  had  wonnded  another  hi 
a  straggle,  though  the  evidence  might  be  consistent  alike  with  his  gdlt 
and  with  his  wounding  in  lawful  self-defence.     We  are  of  opinion  that 
there  was  ample  evidence  for  the  Jury  to  decide  that  the  defendant  acted 
in  the  management  of  the  house,  and  a  conclusion  that  he  was  only  the 
landlord  cannot  be  reasonably  deduced  from  the  evidence.     The  demands 
for  money,  and  the  injunctions  on  the  females  to  procure  it,  are  dearly 
evidence  that  the  defendant  was  the  landlord;   but  his  apprehensiou 
about  the  constable  seeing  him  take  the  money,  and  his  telling  the  officer, 
*'  You  know  I  don't  keep  the  house,  but,  as  it  is  a  nuisance,  I  have  shifM 
the  girls  this  morning,"  are,  we  think,  strong  evidence  that  he  exercised  a 
control  over  the  females,  though  he  lived  in  a  different  house.     His  fear  of 
legal  proceedings,  and  his  expression  '*  I  have  shifted  the  g^rla,"  sppear 
to  us  to  warrant  the  Jury's  conclusion  that  he  was  the  manager  of  the 
house  in  which  the  women  lived.     We  are  of  opinion,  therefore,  that  the 
conviction  must  be  upheld. 

FaUe  Pretences. — The  Queen  v.  Harness^  October  26,  1859. 

This  was  a  special  case  for  the  opinion  of  the  Court,  ander  the  Act 
giving  power  for  the  reservation  of  legal  points  in  Crown  cases.  The 
Attorney-General  supported  the  conviction ;  Mr.  Blake  appeared  for 
the  prisoner. 

The  case  stated  that  the  defendant  was  indicted  for  obtaining  money  under 
false  pretences.  It  appeared  in  evidence  that  the  defendant  owed  a  small 
sum  of  money  to  a  tradesman,  and  in  payment  thereof  gave  him,  on  a  day 
in  July,  1858,  a  post-dated  cheque  on  the  Commercial  Bank.  The 
defendant  had  no  funds  in  the  Bank  when  be  gave  the  cheque,  or  on  the 
day  of  its  date.  He  had,  however,  had  an  account  at  the  Bank,  but  had 
no  funds  since  the  1st  May,  1858.  The  defendant  was  found  guilty,  and 
sentenced  to  three  years'  hard  labour  on  the  roads,  &c.  After  sentence, 
Mr.  Blake  asked  the  presiding  Judge  (Mr.  Justice  Dickinson)  to  reserve 
for  the  Court  this  question,  *'  Can  the  conviction  be  sustained  for  obtaining 
money  under  the  false  pretence  of  an  existing  fact  ? '' 

The  preliminary  objection  was  first  argued,  that  the  Court  only  having 
power  under  the  SCatute  to  reserve  a  special  case  on  points  raised  during 
the  trial,  the  objection  in  the  present  case,  having  been  raised  after  sea- 
tence  had  been  passed  and  the  trial  ended,  was  taken  too  late. 

Their  Honors  held  that  the  objection  was  not  taken  in  time  to  give  the 
Court  jurisdiction  under  the  Act ;  but,  before  the  Act,  it  was  the  practice 
of  the  Judges  in  consultation  to  consider  any  points  raised,  for  the  purpose 
of  deciding  what  recommendation  they  could  make  to  the  Government  as 
to  the  granting  of  a  pardon.  Their  Honors  would  now,  as  in  consults- 
tion,  be  willing  to  hear  counsel. 

Aiter  Mr.  Blake's  argument,  however,  the  Chief  Justice  said  that 
the  case  was  too  plain  for  the  Court  to  require  any  argument  from  the 
Attorney-General.  The  case  of  the  King  v.  Harpur  was  not  distinguisb- 
able  from  the  present.  In  this  case  there  was  a  person,  who  had  no 
account  with  the  Bank,  whose  account  had  been  closed,  and  who  had  do 
reason  to  suppose  that  it  would  be  re-opened,  drawing  a  cheque  and 
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receiving  money  for  it.  The  fraud  must  depend  upon  the  condition  and 
state  of  the  man's  mind,  as  shown  by  the  existing  state  of  facts.  The 
test  was,  whether  there  was  a  false  pretence  of  the  state  of  facts  raising 
expectation  in  the  mind  of  the  recipient.  It  was  not  necessary  that  any- 
thing should  be  said.  There  was  the  case  of  the  young  man  who,  not 
being  a  student,  went  into  a  tradesman's  shop  in  Oxford  in  a  student's 
cap  and  gown,  and  who,  without  saying  that  he  belonged  to  any  college, 
obtained  goods.  There  there  was  a  false  pretence,  and  the  man  was  pro- 
perly convicted.  That  in  this  case  the  prisoner  said  nothing  when  he 
gave  the  cheque,  his  Honor  considered  one  of  the  strongest  circumstances 
against  him,  from  the  facts  proved.  The  prisoner  did  by  his  conduct 
represent  that  there  was  a  state  of  things  existing  whereby  the  cheque 
was  a  good  and  valid  order  for  money,  when  such  a  state  of  circumstances 
did  not  exist ;  and  that  was  a  fraud  within  the  meaning  of  the  Statute. 

Mr.  Justice  Dickinson  said  that  the  law  presumed  that  every  person 
intended  the  natural  consequences  of  his  own  acts.  From  the  state  of 
things  represented  by  the  prisoner's  acts,  the  tradesman  was  led  to  think 
that  he  was  getting  an  order  of  the  value  of  £6.  No  such  state  of  things 
really  existed.  All  the  transactions  of  the  prisoner  with  the  Bank  were 
finished  and  closed  up.  The  case  of  Rex  v.  Harpur  was  exactly  in  point. 
The  evidence  here  was  sufficient  to  warrant  the  verdict,  and  their  Honors 
could  not  recommend  the  prisoner  for  a  pardon. 


Oaming  House, — 14  Ftc,  No.  9. — R.  v.  Buttertvorthj  February  2\^  1851. 

[Reported  in  NichoV%  Ju%tice]. 

The  prisoner,  one  Butterworth,  had  been  convicted,  on  1st  February, 
1851,  of  keeping  a  common  gaming-house  in  the  town  of  Windsor,  in 
violation  of  the  provisions  of  14  Vic,  No.  9,  sec.  1,  and  sentenced  to  be 
imprisoned  in  Parramatta  Gaol  and  kept  to  hard  labour  for  a  period  of  three 
calendar  months.  A  writ  of  Habeas  Corpus  having  been  granted,  the 
prisoner  was  brought  up  before  his  Honor  the  Chief  Justice,  in  Chambers, 
on  the  21st  of  the  same  month. 

Sir  Alfred  Stephen,  C.  J.,  gave  judgment  as  follows  : — 

**  I  have  considered  the  objections  to  the  conviction  and  commitment 
in  this  case,  in  connection  with  the  Act  14  Vic,  No.  9,  and  the  decisions 
on  the  subject  of  gaming  and  common  gaming-houses,  as  also  in  connec- 
tion with  the  Gaol  Act,  and  Schedule  thereto,  and  the  following  is  my 
judgment  on  the  several  points : — 

"The  14  Vic,  No.  9,  appears  to  be  only  a  copy  of  the  recent  English 
Gaming  Act,  but  it  is,  nevertheless,  one  of  the  most  perplexing  enact- 
ments I  ever  read.  Its  provisions,  therefore,  are  very  difficult  to  be 
understood,  and  the  cases  under  the  previous  Statutes  (I  have  seen  none 
under  the  new  law)  do  not  afford  any  guide.  It  is  quite  possible,  there- 
fore, that  a  different  opinion  may  be  formed  as  to  the  true  construction  of 
this  confused  piece  of  legislation ;  and  for  this  reason,  as  the  subject  is 
important,  it  may  be  desirable  to  obtain  at  an  early  day  the  decision  of 
the  full  Court  upon  it. 

"  It  does  not  appear  by  the  warrant  or  the  conviction  that  Butterworth 
was  a  person  *  found'  in  a  gaming-house,  or  *  brought  before'  the  Justices 
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under  a  Bearch  warrant ;  and  it  is  not  stated,  nor  ia  it  the  fiict,  that  be 
was  convicted  on  any  *  information'  laid  before  them.  But,  by  the  depo- 
sitions and  other  proceedings  before  me,  it  appears  that  he  waa  so  fboiid 
and  brought ;  and  therefore,  in  my  opinion,  (on  the  best  considevmtioo  I 
can  give  the  Act,  more  particularly  in  its  first  section),  it  was  not  neeenanf 
for  the  prosecutor  to  proceed  by  information.  Cimseqnently,  I  ihoiild 
allow  the  conviction  to  be  now  amended^  (under  the  late  Act,  14  Yic,  Na 
43,  sec.  9),  by  inserting  therein  the  facts  in  question,  were  it  not  tlui 
there  is  another  defect  presently  to  be  mentioned,  which  no  ■fnp!iMiin#mt  n. 
my  power  to  authorize  could  remedy. 

^*  I  think  nothing  of  the  objection  respecting  the  substatution  of  Butter- 
worth's  name  for  Freeman's  in  the  search  warrant.  The  snbstitatioi 
operated  nothing,  for  the  warrant  had  then  already  done  its  work.  Neidxr 
was  it  necessary  in  the  search  warrant,  or  in  the  complaint  and  infbrmatioB 
on  which  it  issued,  to  mention  any  name.  That  information,  on  the  other 
hand,  was  not  one  which  could  have  supported  any  conviction,  because  it 
was  merely  the  initiatory  step  for  procuring  the  search  warrant ;  and  it 
was  for  that  purpose  (I  may  observe  in  passing)  unnecessarily  positiTe^ 
since  the  Act  only  requires  reasonable  suspicion  and  common  report  to 
justify  such  a  warrant. 

'*  Whether  the  keeper  of  a  gaming-house  could  be  convicted  under 
14  Vic,  No.  9,  in  any  case  where  no  8earr»h  warrant  had  previously  issnedf 
is  (on  the  peculiar  wording  of  this  enactment)  a  very  doubtful  questioi. 
I  am  not  bound,  however,  to  give  any  opinion  on  that  point.  He  wooU 
still  be  open  to  prosecution  at  the  Common  Law. 

'^  Notwithstanding  the  difficulty  introduced  by  the  use  of  the  words 
*  unlawful  game,'  in  ss.  2  and  4,  I  am  of  opinion  that  a  '  common  gaming- 
house *  is  one  in  which  games  are  commonly  played  with  cards,  dice,  balb, 
or  other  implements  ordinarily  used  in  gaming,  whether  such  games  be  in 
themselves  unlawful  or  not, — such  games  being  played  not  merely  for  tlie 
recreation  of  the  keeper  or  his  family,  and  being  played  ^habituallj' 
or  '  very  frequently ' ;  and  I  think  it  immaterial,  if  so  played,  whether 
they  be  for  any  stake  or  wager  or  not.  By  sec  3,  no  proof  of  playing 
for  a  stake  or  wager  is  required.  There  is  nothing  said,  as  in  seel, 
about  primd  facie  proof.  And  in  this  same  sec  4,  the  finding  of  any  swh 
cards,  dice,  or  balls  upon  a  search  warrant,  as  here,  is  evidence  (dll  the 
contrary  be  shown)  that  the  liouse  was,  in  fact,  a  common  gaming-hooae. 

*'  The  point  is  one,  however,  I  admit,  of  great  doubt.  Sec  3  wooU 
seem,  moreover,  not  to  apply  to  the  present  case ;  because  Butterwoc^ 
was  not  prosecuted  on  indictment  or  '  information,'  as  already  observed. 
But  as  balls  are  expressly  called  implements  of  gaming,  and  as  I  can  fiod 
no  definition  of  what  is  an  '  unlawful'  game,  (for  all  playing  is  gaming,  or 
not,  according  to  circumstances,  and  gaming  becomes  then  only  unlawftl 
in  the  individual  playing  (except  in  '  a  common  gaming  house  *)  wheaii 
is  for  excessive  stakes,  or  otherwise  than  bond  fide  for  recreation),  I  ihnk 
that  the  unlawfulness  of  the  game  in  itself  at  which  the  parties  played  ii 
this  case  was  not  a  question  for  inquiry.  Why  the  words  'unlawfti 
game'  were  introduced,  I  confess  that  I  cannot  understand.  A  soludte 
may  be  found,  perhaps,  on  some  future  occasion. 

*''  The  only  remaining  objection,  therefore,  is  that  which  respects  die 
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particular  gaol  to  which  Batterworth  has  been  committed  ;  and  this,  how- 
ever irrespective  it  may  be  of  the  merits  of  the  case,  I  am  of  opinion,  cannot 
be  got  over.  The  Gaming  Act  requires  that  the  commitment  shall  be  to 
the  nearest  gaol.  The  offence,  if  committed  at  all,  was  committed  in 
Windsor,  and  the  conviction  was  in  Windsor.  Now,  by  the  Gaol  Act, 
(of  which  we  are  of  course  bound  to  have  knowledge),  there  is  a  public 
gaol  established  at  Windsor.  There  is  no  power  given  by  the  Act  to  dis- 
continue any  gaol  so  established.  The  Governor  may  appoint  new  gaols, 
but  no  power  is  given  him  to  abolish  any  of  the  existing  gaols.  Now,  it 
is  suggested,  and  the  fact  may  be  so,  that  there  are  no  officers  at  the 
Windsor  gaol,  and  that,  practically,  it  has  been  abolished  by  the  discon- 
tinuance of  the  building  for  gaol  purposes.  But,  supposing  all  this  to  be 
true,  (of  which  I  have  no  knowledge  whatever),  the  Magistrates  should 
have  made  it  appear  distinctly  on  the  proceedings,  and  have  stated  that  in 
truth  Parramatta  was  the  *  nearest'  gaol.  Possibly  this  might  have 
removed  the  objection.  I  do  not  say  that  it  would,  for  the  point  requires 
consideration.  The  Legislature  has,  by  express  enactment,  established 
a  gaol  at  Windsor,  and  has  never  by  any  other  enactment  abolished 
that  gaol.  Can  the  Judges  hold,  in  such  a  state  of  things,  that  merely 
because  there  is  no  actual  gaol  establishment  there,  a  man  can  be  sent  to 
the  *  next  nearest'  gaol  ?  Had  the  Windsor  gaol  been  burned,  or  other- 
wise made  non-existent,  the  *  nearest '  gaol  would  have  been  Parramatta, 
doubtless.  But  whether  the  absence  of  officers  deprives  the  building  of 
its  character  as  a  gaol,  that  character  having  been  cusigned  to  it  by  an 
express  enactment  still  in  force^  I  do  very  much  question. 

'*  It  is  sufficient  to  say,  however,  at  present,  that  the  necessary  facts  to 
raise  that  question  are  not  before  me.  The  prisoner,  therefore,  must  be 
discharged.''  

Oaming  House. — 14  Vic,^  No.  9.*--In  Re  OuUen. 

In  this  case,  James  Cullen  the  younger  and  seven  others  had  been 
convicted,  being  found  in  the  room  (kept  by  Butterworth,  as  stated  in  last 
case)  where  gambling  was  going  on,  without  lawful  excuse.  An  applica- 
tion for  a  writ  of  prohibition  was  made  on  several  grounds,  but  those 
relied  on  were — 1st,  That  there  was  no  information  or  complaint  on  oath 
before  the  said  Justices  to  warrant  or  support  the  conviction ;  2nd,  That 
Cullen  and  the  others  were  not  summoned  before  the  said  Justices,  and 
that  the  said  proceedings  against  them  were  had  and  taken  without  their 
having  been  summoned  to  appear  before  the  said  Justices ;  and  3rd,  That 
Cullen  and  the  others  were  called  upon  to  plead  severally,  and  did  plead 
not  guilty,  and  that  the  evidence  was  taken  upon  the  issue  so  then 
joined ;  but  that  the  witnesses  said  to  have  been  examined  upon  the  said 
issue,  and  upon  whose  evidence  they  were  convicted,  were  sworn  and 
examined  as  witnesses  against  Cullen  and  the  others  jointly. 
Sir  Alfred  Stephen,  C.  J.,  gave  judgment  as  follows : — 
*'  This  was  an  application  under  the  12th  clause  of  the  Act  of  Council, 
14  Vic,  No.  43,  for  a  prohibition.  The  defendants  had  been  convicted 
of  a  breach  of  the  1st  section  of  the  14  Vic,  No.  9,  called  the  Games 
and  Wagers  Act,  for  being  found  in  a  certain  common  gaming-house. 
The  offence  of  the  keeper  of  the  gaming-house  was  punishable  on  a  sum- 
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maiy  conviction,  by  the  infliction  of  a  penalty  or  the  oommittal  of  the 
offender  to  the  nearest  gaol,  and  all  the  parties  wore  liable  to  be  appre- 
hended under  warrant.     The  principal  might  be  taken  before  the  Justices, 
and  punished  as  therein  directed ;  but,  with  reference  to  the  pereons  fbund 
in  a  gaming-house,  it  did  not  appear  from  the  Act  that  they  were  to  be 
taken  before  a  Magistrate  and  there  dealt  with;  therefore  it  became 
necessary  to  look  at  the  10th  clause,  which  described  the  manner  in  which 
proceedings  should  be  taken  for  the  recovenr  of  penalties.     That  daose 
directed  '  that  in  all  matters  not  specifically  provided  for '  proceediogv 
should  be  taken  as  directed  by  the  Summary  Jurisdiction  Act,  5  W.  IV., 
No.  22,  now  altered  by  the  recently  adopted  Act  of  Parliament,  11  and 
12  Vic,  c.  43,  s.  1,  which  required  an  information  and  snmmong.    Tht 
Judges  were  of  opinion  that,  as  this  provision  had  not  been  complied  with, 
the  rule  for  a  prohibition  must  be  made  absolute.     Another  point  argued 
by  Mr.  Holroyd  was,  that,  the  offences  being  several,  the  defendants  hid 
been  jointly  convicted.     It  was  true  that  several  convictions  had  been 
subsequently  drawn  up,  but  there  was  but  one  charge  made  against  all 
the  defendants,  one  set  of  depositions  taken,  and  one  adjudication.     It  was 
improper  that  all  the  defendants  should  have  been  tried  together,  as  one 
might  otherwise  have  given  evidence  for  the  other.      The  Court  had 
upheld  the  same  principle  before,  in  the  case  of  Mr.  Lawson'a  Chinesei 
brought  before  the  Judges  by  Habeas  CorpuSj  and  the  legaditj  of  that 
decision  could  not  be  doubted.     The  Court  directed  the  writ  of  prohibition 
to  issue,  and,  in  the  meantime,  all  further  proceedings  upon  the  oonrictioos 
to  be  stayed."  

Oaming  Houses^  Oames  and  Wagers, — 14  F«c.,  No,  9. — The  QMeen  v. 

Dixon,  alias  Rogers,  July  1,  1853. 

Mr.  Foster  moved  to  make  absolute  a  rule  nisi,  calling  upon  the  Pohee 
Magistrate,  and  two  other  Justices  who  acted  with  him  (Messrs.  Huntler 
and  Chambers)  in  convicting  defendant  of  being  in  a  gambling-house  in 
King-street,  to  show  cause  why  they  should  not  be  restrained  by  prohibi- 
tion from  proceeding  further  imder  this  conviction,  and  why  the  same 
should  not  be  quashed. 

The  Solicitor- General  applied  for  a  postponement  of  this  case^  being 
(he  stated)  unprepared  to  argue  it  without  time  for  further  consideration. 
The  applicant  had  been  convicted  on  the  14th  June  last,  but  had  not  made 
his  application  to  the  Court  until  the  25th,  thus  taking  eleven  davs  to 
prepare  his  case  and  instruct  Counsel.  The  applicant,  having  been  con- 
victed by  a  Court  of  competent  jurisdiction,  muHt  be  supposed  prim& 
fade  to  be  guilty ;  and,  under  such  circumstances,  the  fact  of  his  being  in 
prison  ought  not  to  warrant  the  hurrying  on  of  this  case  in  such  a  roanoer 
as  that  the  Magistrates  and  the  Crown  should  be  unprepared  to  argue  tbe 
points  which  the  convicted  person  had  caused  to  be  raised. 

Mr.  C.  H.  Chambers,  one  of  the  convicting  Magistrates,  joined  in  this 
application  for  a  postponement,  repeating  the  argument,  that  the  applicants 
must,  for  the  present,  be  presumed  to  be  guilty,  and  contending  that,  if 
Magistrates  could  thus  summarily  and  without  time  for  preparation  be 
called  upon  to  answer  some  twenty  technical  objections,  Uie  interests  d 
tht*.  public  must  suffer. 
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Mr.  Foster  inBist^d  upon  his  right,  under  the  rale  of  Court,  to  press 
the  cases. 

The  Solicitor-General  then  proceeded  to  go  through  the  notice,  the 
depositions,  &c.  The  case  of  the  applicant  was  one  among  severml  pro- 
secutions which  followed  the  discovery  of  the  King-street  gaming-house. 
The  grounds  of  the  present  application  were  very  numerous,  and  all  of  a 
technical  nature,  having  reference  to  errors  and  irregularities,  or  alleged 
errors  and  irregularities,  in  the  proceedings.  Their  substance  was,  that 
there  had  been  no  definite  charge  as  to  whether  Rogers  was  accused  of 
acting  in  the  management  of  a  gaming-house,  or  simply  of  being  present 
there,  although  he  was  convicted  of  the  former  offence,  and  sentenced 
under  it  to  four  months'  imprisonment  with  hard  labour ;  and  that  there 
had  been  various  irregularities,  as  well  in  the  course  of  the  proceedings  as 
in  their  initiation  and  close,  and  that  the  evidence  did  not  warrant  this 
conviction.  There  had  been  no  written  information  nor  summons,  but  the 
party  was  apprehended  and  bailed,  and  on  his  subsequent  appearance  pro- 
ceedings were  at  once  gone  into,  in  the  course  of  which  his  legal  adviser 
was  told  in  open  Court,  by  the  prosecuting  Attorney,  what  was  the  charge 
upon  which  a  conviction  was  sought  for.  This,  it  was  contended,  was 
sufficient,  and  the  evidence  commented  upon  in  detail  to  show  that  it  suffi- 
ciently maintained  the  charge  alluded  to,  and  that  the  decision  of  the 
Magistrates  ought  not  to  be  disturbed. 

Their  Honors  were  of  opinion  that  the  rule  in  this  case  must  be  dis- 
charged. Admitting,  for  argument  sake,  that  the  warrant  and  all  the 
preliminary  proceedings  had  been  as  irregular  as  was  alleged,  all  this 
irregularity  was  waived  when  defendant,  being  asked  whether  he  had  any- 
thing to  urge  why  he  should  not  be  convicted  of  this  offence,  replied  in 
the  affirmative,  and  proceeded  to  go  into  the  case.  Here  was  evidence  to 
substantiate  this  charge,  and  the  conviction,  being  thus  maintainable,  could 
not  be  destroyed  by  a  mere  mis-recital  in  the  statement  of  offence  whenever 
the  Magistrates  had  taken  evidence  and  pronounced  a  decision.  Their 
Honors  consequently  directed  that  the  amendment  should  be  made,  and 
that  the  rule  should  be  discharged ;  but  that,  as  the  proceedings  had  been 
so  drawn  as  to  invite  discussion,  it  should  be  discharged  without  costs. 


Gaming.— U  Vic.^  No.  ^.—The  dueen  v.  Oaynor^  October  26,  1860. 

Bfr.  Justice  Wise  delivered  the  judgment  of  the  Court  in  this  case  as 
follows : — 

This  was  an  application  for  a  prohibition  made  by  Mr.  Stephen,  against 
which  Mr.  Isaacs  and  Mr.  Butler  showed  cause. 

The  application  was  apparently  under  the  Justices'  Acts,  1850  and  1858, 
but,  upon  the  objection  being  taken  by  Mr.  Butler  that  the  Attoenkt- 
Oeneral  was  entitled  to  notice,  because  the  Crown  was  interested  in  a 
moiety  of  the  penalty,  we  held  that  the  application  could  not  be  maintained 
under  the  Statute. 

Mr.  Stephen  then  claimed  to  treat  it  as  an  application  for  a  prohibition 
at  Common  Law,  as  was  done  in  Williams's  case  in  1858. 

We  are  of  opinion  that  the  Common  Law  right  of  prohibition  is  not 
taken  away  by  the  Statute,  which  gives  a  cumulative  remedy,  partly  in  the 
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nfttnre  of  an  tppeal,  and  partly  in  the  nature  of  a  prohibitioiu  It  appears 
from  the  affidavits  that  the  proceedings  complained  of  are  not  yet  con- 
claded,  no  formal  conviction  having  been  drawn  up  or  fine  en^OTced ;  and, 
withoat  giving  any  opinion  whether  this  writ  would  lie  where  the  party 
eonvicted  was  under  sentence,  we  are  of  (pinion  that  the  prohihitioo  is  in 
tame  in  the  present  instance. 

The  question,  then,  for  our  determination  is,  whether,  under  14  Vic, 
No.  9,  a  person  can  be  convicted  summarily  of  the  offence  of  being  in  a 
gaming-house,  if  that  house  has  not  been  entered  under  a  warrant  granted 
aa  provided  for  by  the  Statute. 

Now,  as  no  offence  can  be  the  subject  of  a  summary  conviction  except 
by  a  special  Statute,  the  question  depends  upon  the  proper  oonatmction  of 
the  first  section  of  the  Act  already  referred  to.  As  has  been  often  stated, 
the  leading  rule  for  the  interpretation  of  Statutes  is  to  adhere  to  the  ordi- 
nary meaning  oi  the  words  used,  and  to  the  grammatical  constnactioii, 
unless  that  is  at  variance  with  the  intention  of  the  Legislatoie,  to  be  col- 
lected from  the  Statute  itself^  or  leads  to  any  manifest  absurdity  and 
repugnance. 

Applying  this  rule  to  the  earlier  part  of  the  first  section,  we  have  oome 
to  the  opinion  that  the  keeper  of  a  gaming-house  is  not  liable  to  the 
penalties  imposed  by  that  section  unless  the  house  has  been  entered  by  a 
warrant* 

The  Statute  does  not  enact,  as  the  marginal  note  (which  is  no  part  of 
the  Statute)  alleges  *^  that  the  owner  or  keeper  of  a  gaming-house  shall  be 
liable,"  but  that  the  owner  or  keeper  of  the  scud  gaming  house ;  and  that, 
on  the  conviction  of  any  such  offender,  all  the  moneys,  &c.,  seized  u 
aforesaid  shall  be  forfeited  to  Her  Majesty,  and  every  person  found  in 
such  house  shall  be  liable  to  a  penalty. 

*^The  said  gaming-house*'  are  plainly  words  of  reference,  and  the 
early  part  of  the  section  empowered  any  Justice,  upon  complaint  on  oath 
that  there  is  reason  to  suspect  any  house,  &c.,  to  be  kept  or  used  as  a 
common  gaming-house,  and  that  it  is  commonly  reported,  and  believed  bv 
the  deponent,  so  to  be,  to  give  authority  by  special  warrant  to  any  cod- 
stable,  &c.,  to  enter  into  such  house,  &c.,  and  to  arrest  all  such  persons 
found  therein,  and  to  seize  all  tables,  &c.,  found  in  such  house,  and  to  seixe 
all  moneys,  &c.,  found  therein. 

The  owner  liable  to  conviction,  therefore,  is  the  owner  of  a  hoos« 
entered  under  that  warrant,  the  Legislature  not  unreasonably  requiring 
that  there  shall  be  the  oath  of  some  person  before  the  large  powers  gives 
by  the  Act  could  be  exercised,  or  the  heavy  fine  inflicted. 

It  is  evident  that  the  forfeiture  of  the  money  seized  is  part  of  the  coo- 
aequence  of  a  conviction,  and,  as  no  seizure  can  be  made  withoat  warrastr 
there  can  in  like  manner  be  no  conviction. 

This  was  the  opinion  entertained  by  me  upon  a  case  heard  before  me  it 
Bathurst,  in  which  opinion  the  Acting  Chief  Justice  concurs. 

The  next  paragraph  is  that  upon  which  the  present  conviction  if 
attempted  to  be  supported,  viz.,  *'  That  every  person  found  in  such  hons^ 
room,  prembes,  or  place,  without  lawful  excuse,  shall  be  liable  to  t 
penalty.''  **Such  house''  are,  like  said  gaming-house,  plainly  woidso/ 
reference,  and  can  only  mean  such  house  as  that  mentioned  in  the  previoBi 
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part  of  the  seetion^  wluch  we  have  seen  is  a  gaming  house  entered  hy  a 
warrant. 

It  is  to  he  noticed  that  this  construction  is  mnch  fortified  hy  the  power 
given  to  hring  persons  found  in  such  houses  hefore  the  Justices,  and 
by  the  fourth  section,  which  enacts,  ^'  where  a  warrant  is  duly  obtained 
under  this  Act,  and  a  house  is  entered  in  pursuance  of  such  warrant,  that 
the  mere  finding  of  any  cards,  dice,  balls,  counters,  tables,  or  other  instru- 
ments of  gaming  in  the  suspected  house,  or  about  the  person  of  any  of 
those  found  therein^  will  be'  sufficient  evidence,  unless  the  contrary  can  be 
proved,  that  such  house,  &c.,  is  used  as  a  common  gaming-house,  and  that 
the  4)er8ons  found  in  ihe  room,  &c.,  where  such  tables,  &e.,  shall  have 
been  found,  were  playing  therein^  although  no  play  was  actually  going  on 
in  the  presence  of  the  constable,  &e.,  entering  the  same  under  the  warrant, 
or  his  companions."  The  very  point  now  raised  was  left  unsettled  by  Sir 
A.  Stephen  in  his  judgment  in  the  case  cited  in  the  introduction  to 
Nichols'  Justice,  and  we  have  been  unable  to  find  any  authority,  either 
here  or  in  England,  that  being  in  a  gaming-house  is  an  o£fence  punishable 
by  summary  conviction.  The  case  cited  by  Mr.  Stephen,  Reg.  v.  SeoUon^ 
5  Q.  B.,  493,  is  an  instance  of  a  deposition  on  oath  being  a  condition  pre- 
cedent to  the  initiation  of  proceedings  in  respect  of  certain  ofiences  punish- 
able under  the  Game  Acts.  The  10th  section,  relied  on  by  Mr.  Butler, 
only  relates  to  the  form  of  proceeding  before  the  Magbtrates,  like  the 
similar  enactment  in  Sir  John  Jervis's  Act. 

We  are  of  opinion,  therefore,  that  the  prohibition  must  go,  but  without 
costs.  The  same  judgpnent  will  be  given  in  the  other  cases,  the  pro- 
ceedings in  all  of  which  are  open  to  this  objection. 

Rale  absolute,  without  costs. 

[The  case  refbrred  to  in  this  judgment  is  R.  v.  BuUerworthj  p.  541. — 
W.  H.  W.]  


Impounding  ifcf.— 4  W,  /F.,  No.  3. — Samuel  v.  Bury^  March  3,  1853. 

This  was  a  conviction  under  the  Impounding  Act,  4  W.  IV.,  No.  3, 
8.  10.  The  information  alleged  that  for  the  previous  six  months  Bury, 
poundkeeper  at  Concord,  had  not  erected  and  maintained  in  the  said 
pound  a  table  of  his  lawful  fees  and  charges.  At  the  hearing  of  the  case, 
the  defence  was  rested  on  several  legal  objections,  which  were  overruled, 
and  the  defendant  convicted.  The  application  for  prohibition  was  based 
on  several  objections,  one  of  which  was,  that  there  was  no  legal  proof  of 
the  lawful  erection  of  a  pound  as  required  by  the  3rd  sec.  of  the  Act. 

His  Honor  was  of  opinion  that  this  objection  was  good,  inasmuch  as 
the  production  of  the  Gazette^  as  legal  proof  of  the  erection  of  the  pound, 
was  the  mode  adopted  by  the  Act ;  otherwise  proof  of  real  use  would  have 
been  sufficient.  But  this  point  he  would  refer  to  the  foil  Court,  were  he 
not  convinced  of  the  undoubted  soundness  of  certain  other  objections; 
and  he  would  therefore  order  the  prohibition  in  this  case  to  issue,  and  the 
amount  and  costs  awarded  against  the  defendant  to  be  re-paid. 

Impounding  Actj-^uatiees. — Macdonald  v.  Loder  ^  others^  April  25, 1857. 

fAIandamutJ . 
A  rule  nisi  for  a  prohibition  to  set  aside  a  conviction  under,  the  last 
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Impoanding  Act.  In  tbe  beginning  of  1856,  Maodonald  impounded  115 
bead  of  cattle  belonging  to  one  Wbite,  imposing  upon  tbem  a  charge  for 
damages  of  3d.  per  bead,  tbe  lowest  damages  antborized  by  the  male 
drawn  np  by  tbe  Jostioes.  Bat  be  also  laid  npon  tbem  a  charge  of  48.  9d. 
per  bead  for  driving.  Wbite  demurred  to  this,  and  appealed,  gtvmg 
Becority  for  payment  in  tbe  event  of  fsiilare ;  bat,  instead  of  taking  tbe 
cattle  away,  as  be  migbt  have  done,  saffered  them  to  remun  in  the  pound. 
Macdonald  was  accordingly  summoned  before  tbe  Local  Bench  for  ejoeesaive 
damages^  tboagb  the  dunages  bad  been  placed  at  tbe  lowest  figure,  and 
tbe  excess,  if  any,  was  in  the  charge  for  driving.  Tbe  Magistrate,  how- 
ever, allowed  for  both  damages  and  driving  together  Is.  per  head,  and 
decreed  against  Macdonald  for  tbe  residue  of  bis  claim,  directing  him  aW 
to  pay  tbe  costs  of  tbe  Ck)urt,  and  to  give  Wbite  a  g^nea  a-day  for  fbor 
days'  attendance  on  the  case;  but,  tbe  cattle  having  been  left  in  the 
pound.  White  was  compelled  to  pay  £171  for  their  maintenance.  While 
had  subsequently  obtained  a  rule  nisi  for  a  mandamus^  calling  on  the 
Magistrates  to  adjudicate  on  bis  claim  against  Macdonald  for  this  £171, 
and  tbe  order  was  made  absolute  without  notice  to  Macdonald.  In  obe- 
dience to  tbe  writ,  tbe  Justices  bad  entered  on  the  inquiry,  and  had  decided 
that  Macdonald  should  pay  this  amount  and  costs.  Tbe  prooeedinga  mider 
this  adjudication  were  now  sought  to  be  stayed  by  prohibition.  The  ille- 
gality upon  general  principles  was  scarcely  contested,  and  the  only  material 
question  was  whether,  having  been  bad  in  obedience  to  a  writ  of  mandafmcs, 
they  could  be  re-opened  in  the  present  mode. 
The  Court  made  the  rule  absolute,  but  without  costs. 


Justices, — 13  Vic,  No,  8. — Reg,  v.  MarringUm. 

In  this  case,  which  was  a  prosecution  at  the  Court  of  Quarter  SessioiB 
for  a  nuisance,  sundry  questions  were  submitted  to  us  by  the  Chairmao, 
by  a  special  case  under  13  Vic,  No.  8. 

Tbe  principal  point  was,  whether  the  defendant  was  properly  sentoioed 
by  two  Magistrates,  of  whom  one  was  not  present  before  the  delivery  of 
the  verdict ;  or  whether  he  was  properly  tried.  Inasmuch  as  one  of  tbe 
only  two  Magistrates  who  were  present  at  the  first  portion  of  the  trial, 
was  not  present  either  at  the  verdict  or  at  tbe  latter  portion  of  the  trial, 
it  appears  to  us  that  the  trial  and  sentence  are  thereby  vitiated.     •     .    . 

The  Statute  clearly  confers  jurisdiction  on  two  Magistrates  onhr; 
and  it  seems  to  us  as  unreasonable  to  bold  that  a  prisoner  is  lawfidlj 
under  trial,  because  two  are  present  at  the  verdict,  although  not  the  same 
two  that  were  present  at  any  former  portion  of  tbe  case,— or  because  two 
are  present  on  the  second  day  of  the  trial  who  were  not  present  on  tbe 
first  day  of  tbe  same  trial, — as  it  would  be  to  hold  that  one  Judge  of  tbis 
Court  trying  a  man  for  murder,  might  abandon  bis  post  on  the  second  day, 
or  for  the  latter  half  of  one  day,  to  a  colleague,  who  should  eventually  be 
succeeded  by  a  third,  by  whom,  in  the  absence  of  the  other,  the  can 
should  be  summed  up  and  the  prisoner  condemned.     .     •     . 

There  will,  therefore,  be  a  direction  issued  to  the  Court  in  this  case  to 
vacate  the  judgment  given ;  and  the  fine  inflicted,  if  paid,  musty  <tf  ooune, 
be  returned. 
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Justiees.'^nargraves  ▼•  Harrison  and  anoiherj  March  3nd,  1858. 

fMandamuaJ, 

This  was  an  application  to  compel  the  re-opening  and  hearing  by 
certain  Magistrates  of  a  writ  which  they  had  dismissed,  on  the  ground 
that  the  Attorney  of  the  then  defendant  had  brought  to  their  knowledge 
the  fact  of  an  action  having  been  commenced  in  the  Supreme  Court  in 
reference  to  the  same  subject  matter.  In  that  action,  however,  the  then 
defendant  was  plaintiff. 

The  Oourt  made  the  rule  absolute.  The  suit  before  the  Supreme  Court 
was  not  to  be  regarded  as  identical  with  the  suit  before  the  Court  below, 
iMit  as  a  cross  action  between  the  same  parties.  Consequently,  the  Court 
below  had  jurisdiction,  and  was  bound  to  exercise  it. 

Justices. — Snowden  v.  The  Carcoar  Bench,  August  24,  1858. 

A  motion  to  make  absolute  a  rule  nisi  calling  upon  certain  Magistrates 
to  show  cause  why  they  should  not  be  prohibited  from  proceeding  against 
the  applicant,  whom  they  had  found  guilty  of  turkey-stealing,  though  the 
Crown  Prosecutor  had  refused  to  place  him  on  trial  under  a  former  com- 
mittal for  that  offence. 

For  the  Magistrates,  the  case  was  objected  to  being  proceeded  with, 
upon  the  ground  of  the  prosecutor  in  the  Court  below  not  having  been 
called  upon  to  show  cause.  The  Court  having  sustained  this  objection, 
an  amendment  of  the  rule  was  applied  for. 

Their  Honors  held,  however,  that  they  had  no  power  to  grant  this  appli- 
cation, the  addition  of  a  new  party  not  being  an  ''  amendment,^'  but  a 
fundamental  change.  They  consequently  discharged  the  rule,  but,  under 
the  circumstances,  without  costs. 


Justices, — Ex  Parte  Barr,  December  20,  1858.    (Mandamus). 

An  application  by  rule  nisi  for  a  mandamus  to  compel  the  Sydney  Police 
Magistrate  to  adjudicate  upon  a  complaint  for  forcible  entry,  arising  from 
the  disputed  ownership  of  a  piece  of  li^d,  with  a  hut,  &o.,  at  Bdunain. 
There  had  been  forcible  entries  on  both  sides.  The  defendant  had  once  be- 
fore been  committed  for  trial  at  the  Quarter  Sessions  for  making  such 
entry,  but  the  Crown  Prosecutor  held  that  there  was  no  case  against  him. 
The  charge  was  afterwards  partially  heard  at  the  Police  Office,  when  the 
oomplainant's  Attorney,  in  reply  to  a  question  from  the  Bench,  declared  he 
had  witnesses,  who,  besides  proving  complainant's  title,  would  make  out  a 
case  similar  to  that  on  which  defendant  had  been  before  committed.  The 
Magistrate  refused  to  hear  this  evidence,  adopting  the  opinion  of  the 
Crown  Prosecutor,  and  dismissed  the  case.  The  principal  question  was, 
whether  the  Magistrate  was  justified  in  pronouncing  a  decision  without 
first  hearing  the  evidence  tendered. 

The  Court  discharged  the  rule  with  costs.  The  Magistrate  was  not 
bound  to  hear  evidence  when  its  nature  had  been  stated,  and  it  was  clear 
to  his  mind— exercising,  as  he  did,  the  powers  both  of  Judge  and  jury-*— 
that  the  case  would  be  carried  no  further  by  it.  He  had  a  right,  therefore, 
to  dismiss  the  case  upon  this  ground,  and,  if  such  decision  was  wrong,  the 
prosecutor  must  come  to  the  Court  and  ask  for  a  criminal  information 
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against  the  defendant  There  was  in  tfaia  Hwde  a  Tbtnal  pow«r  of  appeal 
against  the  decisions  of  Magistrates^  when  sodi  were  thcM^t  emoeoas. 
'Die  Magistrate  was  not  jostified  in  acting  upon  the  opinioii  of  tkta  Crown 
PhMecator,  or  of  any  oiher  person,  nnless  by  adopting  it  as  his  own. 

(See  R.  ▼.  BUmchard,  13  Q.  B^  318 ;  R.  t.  Bridgmam^  15  L.  X 
M.  C^  44). 

Stephen,  G.  J. :  The  law  is  dear  that  a  mandamm  cannot  iasiK  to 
compel  a  Magistrate  to  decide  a  matter  before  him  conectly,  but  morriy 
to  compel  a  decision.  Where  the  same  evidence  is  ofiered  as  waia  offered 
before  the  Justice  on  a  former  case,  and  he  considers  that  it  would  not  be 
sufiEusient  to  prove  the  offence,  the  Magistrate  is  justified  in  not  wasting 
the  public  time,  and,  such  evidence  being  tendered,  in  refusing  to  bear  it. 
Theie  is  no  appeal  from  the  decision  of  Magistrates.  A  mandanms  im- 
plies that  the  Magistrate  has  declined  to  proceed.  Forcible  eotarj  mesu 
some  extreme  force.     The  mandamus  will  not  lie. 

DtCKiNsoN,  J. :  I  am  of  the  same  opinion.  R.  ▼.  Hughes,  3  Ad.  and  E^ 
is  an  authority  that  a  mandamus  will  issue  to  compel  adjudication,  bot  not 
to  decide  properly. 

Thbrry,  J. :  lnR.v.  Stapelton^  21  L.  J.  Q.  B.,  8,  a  refusal  to  adjndieatB 
(which  appeared  to  amount  to  a  dismissal  of  the  plaint,  being  an  inter- 
pleader summons)  was  subject  for  a  mandamuM. 


Justices. — The  Queen  v.  Sinclair^  December  15,  1857.    (Mandammi). 

This  was  a  motion  for  a  mondomttf  directing  the  Police  Magistrate 
to  show  cause  why  he  should  not  bear  and  determine  an  information  filed 
against  the  defendant  by  one  Quirk,  for  having  in  his  possession  certain 
goods,  part  of  the  cargo  of  the  *'  Catherine  Adamson,"  wrecked  on  the 
North  Head,  for  the  possession  of  which  he  could  not  satisfactorilv 
account.  The  defendant  had  been  first  committed  under  Sir  R.  Peel^is 
Larceny  Act  for  the  offence  now  charged  against  him,  but  the  Attomej 
for  the  prosecution,  having  determined  to  indict  him  for  stealing  these 
goods,  had  withdrawn  the  first  charge.  Of  the  stealing,  however,  he 
had  been  acquitted  at  the  Quarter  Sessions.  Quirk  now  sought  to 
revive  the  first  charge  by  a  new  information  before  the  Police  Magistrate, 
but  the  latter  refused  to  entertain  it,  upon  the  ground  that  defendant  had 
already  been  committed  and  properly  discharged  under  the  same  accusa- 
tion. 

The  Court  made  the  rule  absolute.  The  defendant  had  not  been  even 
tried  upon  this  offence,  although  he  had  been  acquitted  of  the  higber 
charge  of  stealing.  There  was  no  reason  whatever,  therefore,  why  tbe 
charge  should  not  be  revived  against  him.  And  the  offence  being  one 
against  the  public,  an  information  could  be  presented  by  anyone. 


Justices. — In  Re  Nathan  v.  Maries^  1851. 

The  conviction  was  on  the  23rd  of  July.  Repeated  apfdicationa  were 
made  by  the  defendant  for  a  copy  of  the  conviction,  in  ord^  thai  he  might 
apply  for  a  prohibition.  The  conviction  was  drawn  on  the  2nd  of  October, 
and  a  few  days  after  a  copy  of  it  was  forwarded  to  defendaaft'a  Attonejr 
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under  14  Vic,  No.  43,  s.  12.  The  applioation  for  the  prohibition  ought 
to  have  been  made  within  thirty  days  after  the  convietion.  On  an  appli- 
cation to  the  Court  for  a  rule  nut,  the  Chief  Justice  said  that  the  Court 
must  refuse  the  rule,  as  the  Act  under  which  the  application  was  made 
restricted  the  interference  of  the  Court  to  within  thirty  days  after  convic- 
tion. The  Magistrates  had  acted  most  improperly  in  not  furnishing  to  the 
defendant  the  copy  of  the  conviction  when  applied  for,  or  within  a  reason- 
able time  after.  The  defendant  was  not  without  a  remedy,  if  he  thought 
right  to  enforce  it. 

Justices, — Ex  Parte  Larmoy^  March  20,  1860. 

His  Honor  Mr.  Justice  Wise  gave  judgment  in  this  case  as  fbllowB : — 

The  Justices  in  this  case  have  mistaken  the  section  applicable  to  the 
facts,  because  it  is  the  51st,  and  not  the  48th,  which  relates  to  ships 
putting  back  in  a  damaged  state. 

The  evidence  adduced  before  the  Justices  sufficiently  establishes  that 
subsistence  money  was  refused  by  M.  Lannoy,  and,  de£ftult  having  been 
thereby  made  in  the  requirements  of  that  section,  the  applicant  was 
entitled  to  a  return  of  the  passage*  money  before  die  lapse  of  the  six 
weeks,  which  is  the  time  limited  for  the  performance  of  another  require* 
ment  of  the  section. 

I  am  by  no  means  clear  that  the  refusal  to  provide  a  ship  was  not  also 
established,  but  the  Statute  gives  the  return  on  defiAult  of  any^of  the 
requirements. 

The  order,  however,  is  for  the  payment  of  £2  b^  subsistence  money, 
as  well  as  the  return  of  the  passage-money,  and  this  does  not  appear  to 
me  to  be  authorized  by  that  section. 

The  order,  therefore,  is  bad ;  but  does  it  appear  to  be  a  mistake  or  error 
amendable  under  the  13th  section  of  the  Justices  Act  of  1850? 

The  object  of  that  enactment  is,  in  my  opinion,  to  allow  an  amendment 
wherever  the  truth  and  merits  of  the  question,  established  by  the  actual 
proceedings  before  the  Justices,  show  that  the  omission  or  mistake  in  the 
order  would  have  been  avoided  if  they  had  correctly  understood  the  appli- 
cation of  the  law  to  the  facts,  provided  the  mistake  did  not  a£fect  the 
exercise  of  any  discretionary  power. 

In  this  case  the  award  of  the  return  of  the  passage-money  was  not  the 
award  of  any  arbitrary  sum,  dependent  on  the  discretion  of  the  Justices, 
but  followed  as  a  matter  of  right  upon  proof  of  the  requisite  &cts.  An 
error  in  the  recital  under  which  they  made  the  order  is,  tiiereforoi  I  think, 
immaterial. 

I  am  of  opinion  that  the  order  itself  is  also  amendable. 

The  bad  part,  that  is,  the  order  for  subsistence  money,  is  separable  from 
the  good  part,  and,  according  to  a  long  recognized  principle  of  law,  the 
order  may  be  sustained  as  to  the  good  part.  (See  Reg,  t.  Maulden^  8. 
Bam.  and  Cress.y  78 ;  Reg,  ▼.  RobmsoTij  17  Queen*s  Bench^  468 ;  ExptxrU 
Coley,  4  N.  8.  Cases,  507). 

The  order  will,  therefore,  be  amended,  and  the  rule  nisi  for  a  prohibi- 
tion refused,  but  without  coats,  because  it  is  in  part  suecessfiBl. 

Bale  reiiised. 
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JuBtiees."  January  93,  1860.    (ProkibUian). 

Before  Sir  Alfred  Stephen,  G.J. 

This  was  an  application  for  a  prohibitSoo  on  behalf  of  <Mie  W.  SnniTU^ 
to  restrain  Messrs.  Warbnrton  and  Kettle,  Esquires,  two  of  Her  Majes^'s 
Jostioes  of  the  Peaoe,  and  Mary  O'Snllivan,  from  further  proseevting  aa 
order.  Several  grounds  were  stated,  but  only  one  ground  was  gone  into^ 
namely,  that  Mr.  Kettle  was  not  one  of  the  Justices  sitting  in  the  ease  at 
the  Central  Police  Court,  and  that  other  Justices  were  associated  with  Mr. 
George  Warburton  in  making  the  said  order,  namely,  Messrs.  Armitage 
and  McLean.  Mr.  Kettle  appeared  in  person,  and  admitted  that  he  wis 
not  one  of  the  presiding  Justices  in  the  case,  but  had  been  on  the  Ben^ 
that  day  in  a  former  case,  and  the  Clerk  at  the  Central  Police  Offiee 
having  informed  him  (Mr.  Kettle)  that  he  was  one  of  the  Justices  making 
the  order,  asked  him  to  sign  the  depositions  and  the  order,  which  be  did. 
The  Chief  Justice,  without  calling  on  Mr.  Cory  for  a  reply,  granted  tiie 
prohibition  on  that  ground  alone,  but  without  costs. 


Malicious  Injuries, — In  Re  DuUon,  February  26,  1856. 

This  was  an  application  for  a  prohibition  to  restrain  proceedings  under 
a  summary  conviction  of  the  appellant  for  wilfully  destroying  a  fonoe, 
under  Sir  R.  Peel's  Malicious  Injuries  Act,  sec.  23.  The  ^pellant  and 
others  had  for  fourteen  years  made  use  of  a  road  through  the  land  of  tbe 
prosecutor  in  the  Court  below,  the  only  one  from  appellant's  frurm  to  Mait* 
land.  The  appellant's  use  of  it  was  under  the  authority  of  a  written 
permission,  without  any  limitation  to  time,  which,  in  consequence  of  t 
dispute  between  tbe  parties,  (appellant  having  impounded  some  of  the 
cattle  of  the  other),  was  withdrawn,  and,  instead  of  a  ^^  slip  panel,"  « 
heretofore,  a  fence  placed  across  the  road.  Appellant  sought  to  pass  with 
drays,  but  was  told  that  the  road  had  been  stopped  against  all  parties, 
and  against  him  especially  for  the  reason  stated.  Therefore,  on  the 
strength  of  his  former  permission  for  an  indefinite  period,  and  of  long 
usage  of  the  road,  the  appellant  cut  the  fence  down.  For  this  he  was  fined 
by  the  Singleton  Bench  5s.,  with  damages  and  costs,  or  to  be  impriacRied 
for  forty*  eight  hours.  Their  Honors  held  that  the  word  ^^maUciouslj" 
in  this  clause  must  mean  "  wantonly,"  *'  recklessly,"  as  there  ooold  be  no 
malice  in  the  ordinary  senRC  against  a  chattel.  The  question  ihen&n 
was,  whether  the  appellant  had  acted  wantonly  and  recklessly,  or  merelj 
in  the  assertion  of  a  right. 

The  Chief  Justice  was  of  opinion  that  the  prohibition  ought  to  ga 
Looking  at  the  facts,  that  this  was  the  only  road  to  Maitland  from  appel- 
lant's place,  and  had  been  used  as  such  for  many  years, — ^that  he  had  had 
a  written  permission  to  use  it  without  any  limit  as  to  time, — and  that  the 
refusal  to  continue  this  permisdion  was  only  given  upon  the  ground  thst 
there  had  been  a  quarrel  about  impounding  cattle,  the  reasonable  coDcb- 
sion  was,  that  appellant  believed  he  was  asserting  a  right. 

Mr.  Justice  Dickinson  was  of  a  contrary  opinion.  The  appellaot 
having  used  this  road  in  virtue  of  a  written  permission  only,  could  not 
claim  to  use  it  as  a  matter  of  right.  He  had  had  notice  that  this  per* 
mission  was  withdrawn,  and  that  against  him  especially  the  fence  was  to 
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be  considered  as  a  barrier,  because  of  his  having  impoanded  the  cattle  of 
the  owner  of  the  land  through  which  the  road  passed.  In  cutting  down 
the  fence  after  this  intimation,  the  appellant  must  be  held  to  have  acted 
unlawfully  and  maliciously ;  oonsequenUy  the  rule  ought  to  be  discharged. 
Mr.  Justice  Therby  coincided  with  the  latter  opinioui  and  the  rule ' 
was  consequently  discharged. 

MaUcious  Injuries.^^Ex  Parte  Reedy,  December  16,  1856. 

This  was  an  application  for  a  writ  of  prohibition  to  restrain  the  Wol- 
longong  Magistrates  from  enforcing  a  conviction  for  malicious  destruction 
of  property,  viz.,  the  tearing  down  of  a  large  extent  of  fence.  The 
application  was  founded  upon  affidavits  that  the  Magistrates  refused  to 
hear  witnesses  in  support  of  the  defendant's  claim  to  the  land  upon  which 
the  fence  was  erected.  On  the  other  side,  it  was  contended  that  the 
extent  of  the  trespass  showed  it  was  done  maliciously,  and  the  evidence 
proposed  to  be  given  was  then  immaterial.  The  prosecutor,  by  his 
Attorney,  (it  was  stated),  was  a  party  to  the  rejection  of  the  evidence,  and 
should  pay  costs. 

Their  Honors  granted  the  prohibition  with  costs  ag^nst  the  prosecutor. 

Mandamus — See  cases  given  under  '*  Justices,"  ante. 


Masters  and  Servants^  Act. — Ex  Parte  Stenhouse,  January,  1859. 

Mr.  Justice  Thbrby  delivered  judgment  as  follows : — 
This  is  a  case  of  considerable  importance,  as  it  regards  the  contract  of 
service  entered  into  between  immigrants  and  others  who  become  servants, 
and  their  employers.    The  matter  comes  before  me  in  the  shape  of  an 
application  under  the  Justices'  Acts  of  1850  and  1853,  for  a  prohibition  to 
certain  Magistrates,  who  have  adjudicated  in  the  respondent  Richardson's 
favor,  to  restrain  them  from  further  proceeding  in  respect  of  an  order  made 
by  them  against  the  appellant,  on  the  said  Emma  Richardson's  complaint 
of  a  breach  by  him  of  the  Masters  and  Servants'  Act,  20  Vic,  No.  28, 
in  unlawfully  discharging  her  from  his  service  in  violation  of  a  written 
agreement  between  them,  under  which  she  claimed  three  months'  wages. 
She  had  been  paid  &2  4s.  6d.,  the  amount  due  for  the  period  she  actually 
served,  and  now  claimed  the  difference  between  that  sum  and  £5,  which 
would  be  due  to  her,  if  she  had  remained  in  the  service  three  months. 
The  application  rested  on  several  grounds.     Of  these  an  important  and 
novel  one  was  whether,  under  the  Masters  and  Servants'  Act,  Justices  have 
jurisdiction  over  a  servant's  complaint,  not  for  wages,  but  for  ^  wror^iful 
dismissal.    It  is  not,  however,  necessary  to  decide  that  point  in  the  present 
case ;  for,  admitting  the  jurisdiction,  it  is  plain  on  the  &ce  of  the  evidence 
that  the  decision  is  wrong.    The  depositions  disclose  a  case  in  which  the 
woman  was  discharged  for  grossly  impertinent  and  outrageous  conduct ;  atid 
jet  the  Magistrates — I  speak,  of  course,  with  due  deference  to  their  dedsion 
— ^have  awarded  full  wages  for  the  whole  period  of  her  engagement ;  not 
only  for  the  six  weeks  she  acted  as  servant,  but  for  the  further  six  weeks  she 
did  not  serve,  and  for  which  period  her  gross  misconduct  manifested  her 
UQworthiness  to  be  retained  in  the  service.    He  (Mr.  Justice  T^rrry) 


554  THE   AD8TBALIAN    MAOI8TRATB. 

wa8  aware  that  several  sections,  especially  the  fifth,  gave  a  large  ffiacretioB 
in  dealing  with  contracts  of  this  kind.  The  Justices  were  empowered  to 
adjudicate  on  questions  of  wages,  and  "  to  make  an  order  for  the  pay- 
ment of  any  wages  or  damages  which  to  such  Justices  shall  appear  reasoa- 
able  and  just";  but  surely  this  could  only  mean  and  apply  to  cases  when 
there  is  some  evidence  to  support  the  reasonableness  and  justioe  of  the  deo- 
aion,  and  cannot  comprehend  a  case  where  the  evidence  establishea  that  it  ii 
inconsistent  with  reason  and  justice  that  an  order  for  such  payment  should 
be  made.  Now,  what  are  the  facts  apparent  here  ?  They  are,  that  this 
servant,  Emma  Richardson,  (without  any  apparent  provocation  by  Mr. 
Underwood,  whom  I  regard  in  no  higher  position  thui  that  of  a  visitor 
or  inmate,  domesticated  in  Mr.  Stenhoose's  family,  though  he  states  hii 
belief  that  he  had  authority  in  the  house  as  masteri  in  the  abeenoe  of  Mr. 
Stenhouse),  came  up  to  him  and  said,  '^  You  are  a  rascal  or  aeoandrd," 
at  the  same  time  putting  her  face  up  to  him,  and  making  horrible  grimaMa 
Underwood  swore  that  he  had  not  spoken  to  her  when  she  used  them 
•expressions,  and  that  she  appeared  to  him  delirious.  On  being  threatened 
with  a  constable  for  such  violent  lang^ge,  she  said, ''  Go,  and  don't  be 

long ;  rii  put  any constable  down  the  steps, — you  and  him."     She 

furUier  added,  on  no  constable  being  found,  '^  Will  you  fight  me,  yon  old 
grey-headed  scoundrel.''  On  this  conduct  being  reported  to  Mr.  Stenhouse, 
whose  place  of  business  is  in  Sydney,  but  whose  place  of  residence  is  at 
Balmain,  he  sent  his  servant  or  agent,  Mr.  Price,  who  paid  her  the  wages 
•due  up  to  that  date,  and  discharged  her.  Some  rough  and  very  andril 
language  is  deposed  to  by  Emma  Richardson,  to  have  been  used  by  Priee 
on  the  occasion,  but  Price  swears  quite  as  strongly  in  denial  of  harinf 
used  it,  and  Mrs.  Dunbar  (Ricl^urdson's  sister),  who  was  present,  does  not 
support  her  statement  in  this  respect ;  but  Mrs.  Dimbar  does  support  her 
statement  that  she  did  not  consent  to  take  the  money  she  then  recdvedf 
as  payment  in  fall  of  her  claim  for  wages.  On  this  point  there  is,  never- 
theless, some  contradiction ;  for  Ostler,  a  carpenter,  who  was  present,  states 
that  she  said,  ^'  If  they  pay  me  what's  coming  to  me,  I'm  willing  to  leaTe," 
Ostler  further  supports  Underwood's  statement  as  to  the  conduct  of  Emms 
Richardson  and  the  state  of  her  mind :  he  says,  *^  She  appeared  to  be  b  t 
passion,  and  out  of  her  mind,  she  was  crying  so."  Now,  it  may  not  be 
easy  to  decide  whether  from  mental  infirmity  or  ill-governed  passion  sueli 
conduct  proceeded,  but  the  true  question  was,  whether  it  was  reasonable 
to  expect  that  Mr.  Stenhouse  could  fairlv  be  expected  or  required  to  retaia 
this  woman  in  his  service  ?  It  was  the  plain  duty  of  the  servant  to 
regard  an  inmate  of  the  household,  if  not  with  the  respect  due  to  her 
master,  at  least  with  common  decency  and  decorum,  and  not  to  act  in  such 
a  manner  as  to  amount  to  an  utter  violation  of  all  propriety,  and  leave  her 
master  little  reason  to  hope  that,  with  such  a  servant  in  his  house,  he 
•could  expect  peace  and  due  subordination  in  his  family. 

There  was  a  reference  in  the  depositions  to  a  former  complaint  beiag 
preferred  against  this  servant,  but,  as  its  details  are  not  given,  I  pronoonoe 
no  opinion  upon  it.  But  firom  the  details  that  are  given  in  the  present 
proceeding,  facts  are  disclosed  which  constitute  gross  miBconduct,  and 
thereby  justify  the  dismissal  of  the  servant.  It  is  not  every  alight  aet  sf 
jnisconduct  that  would  authorize  the  dismissal  of  a  servant  under  eootiiet 
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to  serve  three  months,  or  anj  agreed-upon  period.  An  ooeasional  neglect 
of  orders,  a  sulkiness  of  temper  occasionally,  or  occasional  disobedience  in 
Buttters  of  trifling  moment — neglect,  for  instance,  to  answer  the  bell,  and 
^rarioos  other  ads  that  might  be  designated  as  venial  negligence, — would 
not  relieve  a  master  from  liabilitj  to  fulfil  his  engagements ;  but,  on  the 
other  hand,  gross  misconduct,  of  which  the  present  case  presents  a  flagrant 
instance,  immoral  conduct,  fr^uent  absence,  and  sleeping  out  without 
leave,  were  instances  which  had  been  held  to  warrant  a  dismissal  of  the 
servant,  and  a  dissolution  of  the  contract  by  the  master.  Indeed,  if  it 
were  otherwise,  the  hardship  upon  masters  would  be  grievously  severe ; 
for,  as  all  immigrants  especially  are  known  to  be  bound  under  nearly  similar 
contracts  to  the  present,  it  would  be  tantamoimt  to  holding  these  absolutely 
indissoluble,  to  hold  that  they  may  not  be  dissolved  by  such  misconduct 
as  has  been  here  evinced.  A  servant,  in  such  a  state  of  things,  would 
have  only  to  repeat  the  like  conduct  and  use  the  like  lang^ge,  and,  on 
being  dismissed  at  the  end  of  a  week,  he  or  she  might  claim  three  months' 
wages,  which  she  would  have  earned,  not  by  her  faithful  services,  but  by 
insubordination  and  insolence. 

I  may  add  that,  though  I  entertain  a  strong  reluctance  to  interfere  with 
the  judgment  of  Magistrates  at  any  time,  especially  in  dealing  with  judg- 
ments upon  facts  rather  than  questions  of  law,  yet,  being  strongly  of 
opinion  that  the  present  judgment  cannot  be  sustained  by  the  evidence 
disclosed  in  the  depositions,  and  being  fortified  in  that  opinion  by  the 
concurrence  of  the  Chief  Justice,  with  whom,  in  deference  to  the  Magis- 
trates, I  have  deemed  it  right  to  confer,  the  application  for  a  prohibition  to 
stay  frurther  proceedings  on  the  conviction  in  this  instance  must  be  granted, 
but  without  costs. 


Masters  and  Servant^  Act.— 20  Vic.^  No.  28.— /n  Be  Starr^  April  27, 

1859. 
This  was  a  motion  for  prohibition  of  an  adjudication  under  the  Masters 
and  Servants'  Act,  20  Vic,  No.  28. 

It  appeared  that  the  Justices  had  adjourned  the  case  for  an  hour,  the 
defendant  not  appearing,  after  which  they  determined  to  hear  it  exparte^ 
and  proceeded  to  take  evidence  as  to  the  service  of  notice.  Meanwhile 
4he  defendant  appeared  in  Court  and  claimed  to  be  heard,  which  the 
Justices  refused,  as,  having  commenced  to  hear  the  case  ex  parte^  they 
decided  to  continue  it  in  that  form. 

Their  Honors,  with  regard  to  the  objection  that  costs  could  not  be  given 
when  notice  of  an  intention  to  apply  for  them  was  not  given  in  the  rule, 
lield  that  they  had  a  right  to  award  costs  in  such  cases.  The  Justices' 
Act  empowered  them,  when  giving  their  diedsion,  to  make  such  further 
order  as  to  them  should  seem  fit.  The  principle  on  which  the  Court 
acted  was,  not  to  give  costs  against  Justices,  unless  they  showed  by  their 
conduct  either  corruption  or  gross  ignorance.  In  this  case  the  mistake 
into  which  they  had  fiillen  was  on  the  very  threshold  of  justice,  and  such 
a  violation  of  the  maxim  audi  alteram  partem^  and  so  dangerous  in  ita 
4endency,  that  the  Court  would  grant  costs. 

The  nde  was  thesefofe  made  iSwolute  with  ooata. 
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Master  and  Servant^  Justices  no  Jurisdiction. — Evans  y.  Matters^  AprO^ 

1856. 

The  applicant  had  done  some  work  by  contract,  for  which  be  had  beea 
paid,  the  work  having  been  first  surveyed.  Subseqaently,  however^  it 
was  urged  that  this  work  was  done  badly,  and,  proceedings  having  been 
taken  against  applicant  on  this  ground,  the  Justices  sentenced  him  to  im* 
prisonment,  of  which  he  had  already  suffered  seven  weeks.  No  cause  wib 
shown,  bat,  as  it  appeared,  the  Magistrates  had  had  notice. 

Their  Honobs  set  aside  the  conviction,  and  awarded  costs  against  the 
Magistrates.  

Masters  and  Servants^  Act, — 9  Ftc.,  No.  27.— £!r  Pcarte  JSvenndt^ 

January  23,  1854. 

The  following  judgment  was  delivered  in  Chambers  by  the  Chut 
Justice. 

This  is  the  case  of  a  Habeas  Corpus,  issued  at  the  instance  of  Frederick 
Evennett,  who  has  been  convicted  and  committed  to  prison  under  aectioB 
2  of  the  Masters  and  Servants'  Act,  (9  Vic,  No.  27,  in  Gall.,  1572),  fiir 
absenting  himself  from  the  service  of  Andrew  Gribben ;  and  the  qnestioB 
raised  is,  whether  Evennett  was  a  servant  within  the  meaning  of  the  Act, 
it  being  agreed  that,  if  he  was  not,  as  the  Magistrates  had  no  jnriadictioii, 
the  said  Evennett  should  be  discharged. 

It  is  necessary  to  mention  this  in  the  outset,  because  it  is  (to  say  tbe 
least)  doubtful  whether  defendant's  remedy  in  this  case  was  by  Hchem 
Corpus,  or,  in  other  words,  whether  he  should  not  proceed  under  the  Jus- 
tices' Act  of  1850,  by  prohtbiUon.  The  former  writ  is  inefficacions  (ordi- 
narily, at  least),  except  in  cases  of  defective  commitments.  If  the  warrant 
itself  was  in  terms  sufficient,  the  party  had  at  Common  Law  no  remedy. 
On  the  other  hand,  if  its  terms  or  form  were  defective,  he  was  in  genertl 
entitled  to  his  discharge,  however  just  and  correct  the  conviction  mtj 
have  been.  But  the  writ  of  prohibition,  by  the  Act  of  1850,  sec.  12,  it; 
made  applicable  to  erroneous  convictions,  without  regard  to  the  form  <A 
commitment ;  and,  whether  the  error  be  one  of  fact  or  of  law,  and  if  the 
party  convicted  be  already  in  gaol,  or  have  already  paid  his  fine,  the  Ad 
gives  the  Court  or  Judge  a  power  (as  we  have  distinctly  held)  to  dis- 
charge him,  or  direct  restitution  as  incidental  to  the  prohibition.  In  the 
present  case,  however,  the  commitment  is  defective ;  for  it  omits  to  allege 
either  that  Evennett  had  entered  in  his  service,  (which  is  essential,  if  the 
servant's  contract  be  not  in  writing),  or,  on  the  other  hand,  that  tiie  con- 
tract in  fact  was  in  writing.  This,  indeed,  is  a  defect  which  I  should 
certainly  amend  under  sec.  9  of  the  Act,  if  I  had  the  power ;  but  the 
enactment  very  properly  gives  that  power  only  in  cases  where  the  eonvie- 
tion  itself  was  warranted ;  so  that  I  have  to  consider,  as  on  a  motion  iior 
a  prohibition,  the  propriety  of  the  conviction. 

Now,  that  depends  mainly  on  the  question  already  stated,  namely, 
whether  the  person  convicted  was  a  servant  within  the  meaning  of  the  Act 
first  mentioned.  The  21st  section  declares  it  to  embrace,  not  dome^ 
servants  only,  but  all  agricultural  and  other  labourers  and  workmen,  shep- 
herds, stockmen,  and  artisans,  domestic  and  other  servants.  The  descrip- 
tion, therefore,  is  very  comprehensive.     Nevertheless,  according  to  all  the 
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decided  cases  under  the  Masters  and  Servants'  Acts  in  England,  the  words 
will  not  inclnde  every  class  of  individuals  who  are  in  employment  at 
wages.  A  singer  hired  hy  the  week,  and  reoeivine  hoard,  for  instance, 
would  certainly  not  he  so  included ;  nor,  I  apprehend,  (hut  for  the  express 
enactment  in  sec.  8  of  this  Act),  would  shingle-sphtters,  shearers,  or 
fencers.  A  shopman,  an  assistant  in  a  trade  (not  actually  an  artificer  or 
artisan  engaged  in  manual  lahour),  and  other  instances,  might  he  added  as 
falling  within  the  same  category.  In  this  case  the  person  is  a  ^'  veteri- 
nary surgeon  and  working  farrier."  The  contract  between  Evennett  and 
the  Messrs.  Grihben,  which  is  in  writing,  so  describes  him,  and  his  en- 
gagement is  as  '^  an  assistant  in  the  veterin)ury  department ;  also,  to  the 
working  of  the  farriery  department."  For  this  Evennett  is  to  receive  so 
much  per  week,  and,  for  working  over-hours,  (none,  however,  heing  actually 
specified),  half  the  profits  of  that  work. 

I  am  of  opinion  (and,  having  consulted  the  other  Judges,  they  agree 
with  me)  that  such  a  contract  did  not  make  Evennett  a  servant  within 
the  meaning  of  the  Statute.  He  is,  no  douht,  described  as  a  *'  working 
fimrier,"  and  he  is  to  be  an  assistant  to  the  working  of  the  farriery 
department  as  well  as  in  the  veterinary  branch  I  but  a  farrier  is  not, 
properly  speaking,  a  mere  shoer  of  horses,  and  Evennett  is  hired  as  an 
assistant^  not  a  mere  labourer  or  journeyman,  in  both  the  farriery  and 
veterinary  business.  A  person  of  that  description,  so  hired,  is  not,  I 
thuik,  a  servant  within  the  meaning  of  the  9  Vic,  No.  27,  and  therefore 
could  not  have  sued  for  wages,  nor  was  amenable  to  summary  punish- 
ment, under  any  section  of  that  Act.  The  defendant  will,  consequentlyy 
be  discharged. 

Masters  and  Servants'  Act, — Harbouring. — 9  Fic,  No,  27. — Ex  Parte 
Harper  v.  Herbert  and  others^  December  27 j  1854, 

A  rule  nisi  for  a  prohibition  upon  a  conviction  under  the  Masters  and 
Servants'  Act. 

The  applicant  was  a  publican;  a  neighbouring  sheepowner  had  seen 
two  of  his  shearers  at  his  house,  and  instituted  proceedings  against  him, 
under  sec.  16,  for  receiving  and  harbouring  his  hired  servants.  The 
Bench  awarded  a  penalty  of  £2  and  costs.  The  Court  held  that  the  pro- 
hibition must  go,  as  this  was  not  *'  a  receiving  and  harbouring  "  within 
the  meaning  of  the  Act  

Master  and  Servant, — Wages. — 9  Ftc.,  No,  17. — In  Be  Buchanan. 

A  writ  of  prohibition  to  restrain  proceedings  on  a  conviction  for  non- 
payment of  wages.  The  evidence  of  the  complainant  before  the  Justices 
showed  that  he  entered  into  the  service  of  the  applicant  as  a  general  ser- 
vant, at  no  fixed  sum  or  wages,  according  to  9  Vic,  No.  27,  s.  9.  The 
Justices  convicted  the  applicant,  and  ordered  him  to  pay  the  complainant 
the  sum  of  £8  16s.  4d.,  with  5s.  2d.  costs,  within  21  days,  or  to  be  im- 
prisoned for  one  month.  The  applicant's  Attorney  obtained  a  copy  of  the 
proceedings  with  a  view  to  the  present  application  for  a  writ  of  prohibition. 
When  the  matter  came  before  his  Honor  Mr.  Justice  Thebry,  it  was 
argued  that  the  Justices  had  no  jurisdiction  under  the  circumstances,  and 
that  the  complainant's  remedy  was  an  action  on  the  quantum  meruit  in  the 
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Court  of  Reqaests.  For  the  complainant,  it  was  argued  that,  under  the 
25th  section  of  the  Act,  the  appHcant's  remedy  was  not  by  prdhibitioB, 
bat  by  appeal  to  the  Quarter  Sestiions.  In  reply,  the  applicant'a  Attonej 
qaoted  17  Vic,  No.  39,  s.  4,  which,  he  contended,  applied  to  all  ordoi 
and  convictions  before  Justices  of  the  Peace.— *Hb  Homob  ruled  that  the 
prohibition  must  issue,  and  that  complainant's  only  remedy  under  the  eb- 
cumstances  was  an  action  in  the  Court  of  Bequests. 


Masters  and  Servants  Act. — Nixon  ▼.  Forbes^  July  18,  1858. 

An  application  for  a  prohibition  to  restrain  proceedings  under  an  award 
for  the  payment  of  a  servant's  wages,  on  the  ground  that  the  Magistnoes 
had,  under  the  circumstances  of  die  case,  no  jurisdiction.  The  i^iplicul 
denied  that  he  had  agreed  to  do  more  than  give  the  claimant  provisioas 
and  a  house  to  live  in  for  his  labour.  The  Magistrates  had  made  an  order 
for  only  about  half-a-day's  wages  less  than  the  amount  claimed,  allowuit 
nothing  for  house  or  provisions.  Nixon  had  objected  that  the  caae  having 
been  already  previously  heard  and  dismissed,  no  order  being  made*  there 
was  no  jurisdiction.  This  having  been  overruled,  he  applied  for  a  pos^poo^- 
ment  to  summon  witnesses,  but  this  was  refused.  The  question  <^  juris- 
diction was  now  re-opened  and  discussed,  as  well  as  the  mode  in  whidi 
the  second  inquiry  was  conducted,  and  the  propriety  of  the  refusal  to 
grant  the  application  for  a  postponement.  It  appeiured  that,  instead  of 
beginning  de  novo,  the  Magistrates  had  simply  re-sworn  the  witnesses, 
and  questioned  them  as  to  the  truth  of  their  former  depositions,  after  these 
had  been  read ;  but  Nixon  had  himself  cross-examined  these  witnesses. 

The  Court  held  that  the  prohibition  must  be  refused,  but,  under  the 
circumstances,  without  costs.  Making  no  order  was  equivalent  to  a  dis- 
missal, and  must  be  so  regarded.  But  the  complainant  was  not  therehj 
necessarily  stopped  from  resuming  his  complaint  before  other  Magistrates. 
The  Justices  had  the  right  of  adjudicating  '^  without  prejudice,"  or  of 
adjudicating  finally.  The  Statute  gave  them  power  to  grant  a  certificate 
which  would  prevent  the  case  from  being  re-opened.  No  such  certificate  had 
been  granted  here,  and  it  did  not  appear  that  it  had  even  been  applied  for. 
The  course  taken  by  the  Justices  on  the  second  hearing  was  erroneous 
They  ought  to  have  examined  all  the  witnesses  dt  novo, — to  have  called 
upon  the  complainant  to  prove  his  case  in  the  ordinary  mode;  but, as 
no  objection  had  been  made  by  Nixon  to  this  course,  he  mnst  be  taken  to 
have  consented.  The  counter-demand  for  house-rent  and  provisions  wss 
in  the  nature  of  set-off,  and  it  was  questionable  whether  the  Magistrates 
could  have  allowed  them.  Nixon  had  his  remedy  by  suit  in  the  Court  of 
Requests.  It  would,  perhaps,  have  been  well  if  the  Magistrates  had 
granted  the  postponement  applied  for,  but  they  had  full  power  to  refuse  it, 
and  there  was  no  allegation  that  Nixon  had  been  injured  by  the  refusal 
It  was  stated  that  the  mode  in  which  the  evidence  was  taken  at  the  second 
hearing  was  pursued  by  the  Counsel  of  the  parties. 

Masters  and  Servants'  Act, — Ex  parte  Tighe^  August  12,  1858. 

Judgment  by  Sir  A.  Stephen. 

This  was  an  application  for  a  prohibition  against  an  order  by  two  Jv»- 
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tioes,  under  the  Masters  and  Servants'  Act  of  1857,  fyr  payment  of  wages 
as  a  labourer  to  one  Hayes. 

1.  This  matter  has  stood  over  for  an  opportunity  either  of  argument 
before  the  three  Judges,  the  points  involved  being  of  importance  and  diffi- 
culty, or  for  consultation  on  those  points,  after  hearing  the  Attorneys  for 
the  parties ;  the  case  having  come  on  originally  before  Mr.  Justice  Thebry, 
and  afterwards  (but  without  argument)  before  myself. 

2.  The  questions  appear  to  me  to  resolve  themselves  finally  into  this, — 
whether  the  Justices  had  jurisdiction  to  make  the  order  appealed  against? 
The  complainant  described  himself  in  the  information  as  a  *'  daily  '* 
labourer, — ^not  as  one  hired  for  any  definite  period ;  but  in  his  evidence 
he  says  that  he  was  '*  hired  at  Ss.  a  day — to  be  paid  every  fortnight.*' 
The  defendant's  Attorney  sought  to  establish  the  point  that  this  was  not 
a  hiring  for  any  definite  period,  and  that  such  a  hiring  was  essential. 
The  defendant  himself,  however,  having  admitted  that  he  owed  a  certain 
balance,  and  only  objecting  to  a  small  excess  over  that  amount,  which 
excess  the  Justices  disallowed,  their  Worships  thought  all  question  as 
to  the  period  of  hiring  immaterial ;  and  they  awarded  payment  oi  the 
admitted  balance  accordingly. 

3.  In  so  holding,  the  Justices  appear  to  me  to  have  been  in  error, 
because  the  objection  by  Tighe's  Attorney  went  to  the  question  o£  juris- 
diction.  But  no  consent  by  a  defendant  can  confer  jurisdiction  on  a  tri- 
bunal, if  it  have  not  jurisdiction  by  law.  The  objection  ought,  therefore, 
to  have  been  considered  and  distinctly  decided.  Nevertheless,  it  appears 
to  me  that,  if  the  Justices  actually  Jiad  jurisdiction  in  the  case,  their 
order  may  stand,  as,  by  necessary  implication,  asserting  that  jurisdiction. 

4.  It  was  insisted  that  they  had  not  the  jurisdiction  in  question, 
because  the  wages  mentioned  in  s.  5  (under  which  the  payment  of  wages 
may  be  ordered  by  Justices  in  certain  cases)  must  be  due  upon  9ome  cori' 
tract  of  the  kinds  contemplated  in  sections  2  and  3.  Now,  those  sections 
include  only  contracts  made  for  a  definite  timCj  or  for  speci^fied  work.  The 
words  in  the  English  Statutes,  ''  contracting  to  serve  for  any  time,  or  in 
any  other  manner,"  are  held  by  a  host  of  authorities  to  apply  exclusively 
to  contracts  for  some  definite  time^  (or  undefined  time,  determinable  on 
notice),  notwithstanding  that  the  concluding  words,  ^  or  in  ai^  other  man- 
ner/' would  appear  to  indicate  a  contrary  conclusion. 

5.  But  I  see  no  restriction  of  this  kind  in  sec.  5,  which  in  terms  in- 
cludes every  case  of  wages  due  to  '*  any  "  servant,  not  exceeding  fifty 
pounds-^that  is,  to  any  person  whose  entire  time  shall  have  been  engaged, 
as  a  servant's  is,  whether  a  day  labourer  or  not,  and  whether  (it  seems  to 
me)  hired  definitely  or  indefinitely,  as  to  either  time  or  rate  of  payment. 
The  5th  section  appears  to  embrace  all  contracts,  expressed  or  implied, 
where  wages  have  been  eamedf  and  are  payable.  The  2nd  and  3rd  sec- 
tions, on  the  oontraiy,  applying  to  breaches  of  contract  by  the  servant, 
include  only  cases  of  hiring  for  some  period  spedfic  and  defined,  or  to  do 
some  specific  and  defined  work. 

6.  There  having  been  in  this  case,  therefore,  wages  so  payable  to  a 
servant,  (and  at  a  definite  rate,  too),  I  am  of  opinion  that  the  Justices  had 
jurisdiction  over  it.  It  appears  to  me  further  that,  if  a  defined  and  stated 
period  of  engagement,  or  for  a  specific  quantity  of  work,  was  necessary  to 
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confer  that  jaritidictioii,  the  evidence  shows  such  a  period ;  t.  e^  an  engage- 
ment, at  a  daily  rate,  from  fortnight  to  fortnight — renewable  at  the  wiU 
of  both  parties  at  the  end  of  each  such  term  of  senrice.  So  that,  onder 
the  enactment  giving  the  remedy  by  prohibition,  I  might  permit,  if 
necessary,  the  conviction  to  be  amended  by  stating  the  period  of  service. 
7.  The  rule  for  the  prohibition  is  discharged,  bat,  under  the  etrcun- 
stances,  without  costs. 

Perjury.— The  QMeen  v.  Scotty  May  4,  1867, 

This  was  a  special  case  reserved  from  the  Criminal  Sittinga.  The 
prisoner  was  convicted  of  peijory  in  giving  evidence  at  the  Petty  Seasiooi, 
bat  there  was  no  formal  averment  in  the  information  either  that  the  ftlse 
evidence  was  material  to  the  issue,  or  that  the  persons  there  named  u 
sitting  in  Petty  Sessions  had  power  to  administer  an  oath.  It  was  the 
absence  of  those  two  averments  which  was  relied  on  by  prisoner's  Counsd. 
The  Court  sustained  the  conviction.  It  would  have  been  better  to  have 
asserted  an  averment  that  the  evidence  was  a  material  one ;  bat  this  wu 
not  an  essentially  necessary  one,  because  the  evidence  itself  was  set  out, 
and  its  materiauty  was  self-evident.  As  to  the  second  point|  the  Court 
had  judicial  knowledge  of  the  fact  that  a  Court  of  Petty  Sessions  hearing 
such  a  charge  as  this  had  power  to  administer  an  oath,  and,  oonaequently, 
an  averment  of  this  power  \&  unnecessary. 

PoZtc«.— 2  Ffc.,  No.  2,  *.  lb.— In  Howard  v.  Street^  July,  1852. 

Their  Honors  held  that  a  conviction  under  s.  15  was  bad  under  the  fol- 
lowing circumstances : — The  Act  2  Vic,  No.  2,  s.  45,  provided  for  the  laying 
down  of  carriage-ways  and  foot- ways,  which,  when  thus  laid  down,  shoold 
be  deemed  carriage-ways  and  foot-ways  within  its  meaning.  The  15th 
section  made  it  an  offence  to  place  obstructions  of  the  nature  alluded  to 
upon  any  such  carriage-way  or  foot-way.  Now,  until  these  alignments 
were  made,  the  street  or  place  was  not,  strictly  speaking,  a  street  within 
the  meaning  and  for  the  purposes  of  this  section.  The  Legislature  having 
made  a  distinction  in  terms  between  the  carriage-way  and  foot-way,  the 
Magistrates  were  bound  to  say  whether  the  obstruction  was  upon  one  or 
the  other,  or  upon  both.  This,  of  course,  could  not  be  determined  until 
divisions  of  the  street  were  defined.  And  again,  in  the  absence  of  the 
alignment,  it  did  not  follow  but  that  the  site  of  the  obstruction  or  alleged 
obstruction  might,  as  already  pointed  out,  be  really  external  to  the  street, 
as  defined  by  the  Statute,  and  by  usage  and  in  appearance  a  part  of  it. 

{But  see  now  19  Vic.,  No.  10,  and  (Note  x),  337). 

Police.— In  Ex  Parte  Keary.-Shadfiyrth's  Judgments  for  1849,  p.  49. 

It  was  held  by  the  Supreme  Court  at  Victoria  that,  upon  a  party  being 
committed  to  g^l  for  not  paying  a  fine,  under  the  2  Vic,  No.  2,  sec  60, 
(the  Lands  Police  Act),  it  should  appear  on  the  warrant  that  there  has 
been  a  default  in  payment,  or  an  ineffectual  distress  to  obtain  it. 

Police. — In  Johnson  v.  Bowling^  December,  1852. 
The  Court  held  that  a  cart,  however  heavy,  could  not  be  held  light 
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within  the  meaning  of  the  Act  2  Vic,  No.  2,  8.  39,  simply  because  on  any 
particular  occasion  it  might  be  found  with  a  pair  of  reins,  and  with  but 
one  horse  attached  to  it. 

Publicans  flAcensed). — In  Re  Frosty  June  16,  1859. 

Before  the  Chief  Justfce  and  Mr.  Justice  Dickinson. 

This  was  an  application,  by  rule  n»i,  for  a  prohibition  to  stay  all  pro- 
ceedings under  a  conviction  of  the  applicant  for  "  sly  grog  selling,"  by 
the  Dubbo  Bench,  upon  the  ground  that  the  same  was  against  evidence, 
that  improper  evidence  had  been  admitted  by  the  Justices,  and  that  an 
excessive  punishment  had  been  awarded.  The  case  was  partially  argued 
on  a  previous  day,  and  the  argument  was  now  resumed  and  concluded. 

Mr.  Falcett  appeared  in  support  of  the  rule,  and  Mr.  Wise  in  support 
of  the  conviction. 

Frost  was  convicted  bv  Messrs.  Cornish  and  Christtb,  Justices  of  the 
Peace  at  Dubbo,  under  the  6Jth  section  of  13  Vic,  No.  9,  for  an  unli- 
censed carrying  about  of  liquor  for  the  purpose  of  sale.  The  prosecution 
was  originated  by  the  Chief  Constable  of  Dubbo,  who,  with  one  of  the 
ordinary  constables,  seized  some  thirty-two  gallons  of  rum  and  a  cask  of 
beer  in  the  possession  of  Frost.  The  latter  declared  at  the  time  of  the 
seizure  that  he  was  a  mere  carrier  of  the  spirits  and  beer  for  others,  who 
had  ordered  them, — not  as  a  common  carrier,  indeed,  but  as  a  servant. 
When  he  was  brought  before  Mr.  Cornish  his  defence  was  the  same,  and 
he  produced  the  evidence  of  a  storekeeper's  assistant,  (the  storekeeper 
himself,  Mr.  Serisier,  being  absent),  to  show  that  the  cask  of  beer  and 
thirty  gallons  of  rum  had  been  supplied  to  the  order  of  one  Brian  Eagan, 
a  squatter.  He  stated  that  the  other  two  gallons,  purchased  from  another 
storekeeper,  Mr.  Antony,  were  also  to  be  delivered  to  order.  The  Clerk 
of  the  Bench  suggested  that  this  part  of  the  then  defendant's  loading 
was  all  right,  as  Mr.  Antony  was  in  attendance  to  give  evidence,  and 
the  Magistrates  acquiesced  in  that  suggestion.  He,  therefore,  rejected 
that  part  of  the  case  without  requiring  evidence  at  all.  But  as  to  the 
lit|uors  said  to  have  been  purchased  from  Mr.  Serisier,  he  declared,  not- 
withstanding the  production  of  the  order,  purporting  to  be  that  of  Eagan, 
by  Serisier's  assistant,  he  would  take  nothing  less  than  Mr.  Eagan*s  oath. 
The  case  having  stood  over  for  this  purpose,  and  proceedings  under  the 
Act  having  been  formally  initiated,  Mr.  Eagan  was  examined,  lie  swore 
that  Frost  was  his  stock-keeper,  and  that  the  order  was  his.  He  was 
himself,  he  said,  a  teetotaller,  but  he  supplied  grog  to  his  men  *^  as  they 
required  it" ;  and  he  also  needed  both  spirits  and  beer  for  the  entertain- 
ment of  his  relatives  and  friends.  He  further  stated  that  he  required 
such  supplies  for  an  overland  journey  to  Port  Phillip.  There  was  no 
evidence  in  direct  contradiction  of  this,  or  of  the  production  of  an  order 
from  the  store  whence  the  liquor  had  been  supplied,  but  a  good  deal  of 
hearsay  evidence  was  admitted  as  to  the  former  conduct  of  Frost.  The 
Chief  Constable  spoke  of  having  ^*  received  information  "  that  Frost  had 
supplied  grog  to  many  pex>ple,  and,  among  others,  to  two  whose  deaths  had 
ensued  from  an  excessive  use  of  the  liquor  thus  furnished.  Other  evidence 
of  the  haine  character  was  given,  and  a  *' belief "  was  expressed  that 
Frost  was  ou  his  way  to  sell  this  liquor  at  certain  races  which  were  shortly 
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to  be  held.  The  Justices  convicted  Frost,  and  sentenced  him  to  pay  a  fine 
of  £50,  or  to  be  imprisoned  for  three  months  in  Bathurst  gaol.  This  sen- 
tence of  imprisonment  was  in  excess  of  the  power  given  to  the  Justices, 
but  the  fine  had  been  paid  under  protest,  and  it  whs  admitted  that,  ts 
Frost  had  not  been  imprisoned,  the  excess  might  be  expunged  by  their 
Honors,  and  the  conviction,  if  otherwise  justifiable,  be  sustained.  Copies 
of  the  depositions  were  subsequently  applied  for,  but  refused,  and  were 
only  eventually  obtained  on  the  application  of  an  Attorney. 

An  affidavit  had  been  made  by  Mr.  Cornish  to  the  effect  that  he  had 
disbelieved  the  evidence  adduced  by  the  applicant,  and  it  was  contended 
that  the  evidence  and  circumstances  of  the  case,  taking  them  as  a  whole, 
were  sufficient  to  make  out  an  irresistible  case  of  suspicion — such  a  case 
as  would  warrant  this  conviction ;  in  fact,  that  Frost  was  clearly  a  sly  gro; 
seller,  engaged  in  his  avocation,  but  with  a  story  and  aooonaplices  reidj 
for  his  defence  in  case  of  detection.  It  was  submitted  that,  if  the  conjk- 
tion  was  set  aside,  it  ought  only  to  be  upon  condition  that  no  action  shonU 
be  brought  against  the  Magistrates.  This  was  strongly  resisted  on  the 
other  side,  and  the  very  hint  of  such  a  condition  was  relied  npon  as 
evidenciary  of  something  improper  on  the  part  of  the  Ma^strates.  It 
was  contended  that  there  was  no  evidence  whatever  to  sustain  this  cob- 
viction,  and  that  hearsay  testimony  of  no  value  had  been  most  improperlT 
admitted  and  relied  upon  for  that  purpose. 

Their  Honors  held  that  the  conviction  was  unsustunable.  The  evi- 
dence of  suspicion  was  sufficient  to  justify  the  seizure  of  the  liquor  and  the 
filing  of  an  information  under  the  very  stringent  clause  referred  to.  That 
clause  cast  upon  the  person  in  whose  possession  the  liquor  was  found  the 
onus  of  proving  that  he  wan  not  carrying  it  for  sale.  He  had  sufficientlr 
met  this  requirement  by  the  evidence  which  he  had  produced.  As  b 
the  first  instance  the  production  of  the  order  to  Mr.  Serisier  had  been  held 
insufficient,  and  as  he  had  been  then  told  that  nothing  short  of  Eagairs 
oath  would  be  taken,  it  was  not  an  unnatural  conclusion  that  he  shoold 
suppose  that  this  person  s  evidence  on  oath  would  suffice  to  clear  him. 
The  evidence  of  Eagan  was  most  positive,  and  there  was  nothing  whatever, 
so  far  as  the  Court  could  see,  to  warrant  a  disbelief  of  it  by  the  Justices. 
It  had  been  uncontradicted  by  either  of  the  three  only  modes  wherebv 
sworn  evidence  was  disprovable — namely,  by  the  direct  evidence  of  otlw" 
witnesses,  by  showing  that  Eagan  had  made  contradictory  statements 
elsewhere,  or  by  calling  a  reliable  witness  to  show  that  he  (Eagan)  was 
not  worthy  of  belief  on  his  oath.  There  was  no  fact  whatever  properly  in 
evidence  before  the  Justices  upon  which  the  Court  could  see  any  justifica- 
tion of  their  disbelief  of  Eagan's  evidence.  Any  of  the  facts  upon  which 
hearsay  evidence  had  been  received  might,  if  proved,  hare  sustained  the 
suspicion  of  Frost  having  carried  this  liquor  for  sale ;  but  this  hearsay 
evidence  was  not  of  any  force  in  contradiction  of  direct  testimony,  and 
should  not  have  been  received  for  such  a  purpose.  The  conviction*  miu4, 
therefore,  be  set  aside,  and  the  fine  of  £50  paid  by  the  applicant  must  be 
returned.  The  cart  and  liquors,  if  under  the  control  of  the  Justices,  mast 
also  be  returned,  and,  if  not  under  their  control,  the  applicant  oould  recover 
them  bv  an  action  of  trover. 

The  Court  refused  to  grant  costs  either  against  the  Justices  or  against 
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the  infonner,  holding  that  they  appeared  to  have  acted  bond  fide  upon  the 
suspicions  which  they  entertained,  and  it  was  incidentally  remarked  that  in 
all  probability  the  whole  of  the  facts  or  suspicions  influencing  the  rainda 
of  the  Justices  were  not  before  the  Court. 


Publicans  {Licensed) — 13  Fic,  No.  29,  s.  18. — Ex  parte  Copeland^  1850. 

In  ex  parte  Copeland,  (Shadforth's  Judgments,  1850,  p.  15),  it  was 
decided  that  under  s.  18  of  13  Vic,  No.  29,  the  licensing  Justices  are  at 
liberty  in  all  cases  to  grant  or  refuse  a  license  according  to  their  own  dis- 
cretion. As  to  their  obligation  to  hear  evidence  on  facts  within  their  own 
knowledge,  the  Resident  Judge  thus  expressed  himself : — ^^  I  need  not 
determine  whether  the  Justices  ought  or  ought  not  to  have  evidence  on 
oath  given  of  objections  emanating  from  themselves.  Certainly,  they  have 
a  right  to  act  upon  such  objections,  and  many  can  be  imagined  which 
could  not  very  well  be  made  the  subject  of  proof.  The  object  of  the  18th 
sec.  was  to  prevent  clandestine  information  operating  to  the  prejudice  of 
the  applicants,  and  in  order  to  enable  them  to  meet  by  evidence  any  ob- 
jection which  might  he  raised  against  them.  In  the  present  case,  it  does 
not  appear  how  the  Justices  obtained  their  information ;  and  all  I  will 
say  on  this  point  is,  that  though  I  consider  them  at  perfect  liberty  to  act 
upon  their  own  knowledge,  and  upon  the  information  of  others  when  they 
can  rely  on  it,  yet  I  think  it  would  be  more  in  accordance  with  the  spirit 
of  the  Act,  when  particidar  facts^  and  not  mere  matters  of  opinion,  are  the 
ground  of  their  objection,  that  they  should,  if  possible,  require  them  to  be 
proved  before  them,  or  give  the  applicant  an  opportunity  of  denying 
them." 


Publicans, — Taper  v.  Bell  and  another ^  May  12,  1853. 

Mr.  Stephen  moved  to  make  absolute  a  rule  ntst,  calling  upon  two  of 
the  Braidwood  Magistrates,  Messrs.  Bell  and  Moring,  to  show  cause  why 
an  injunction  should  not  issue  restraining  them  from  proceeding  further 
under  a  conviction  of  the  applicant,  who  had  been  fined  £50  for  selling 
spirits  without  a  license.  The  facts  were  these :  An  information  was  laid 
against  Taper  for  permitting  the  sale  of  spirits  without  a  license,  two 
glasses  having  been  sold  by  Taper's  wife  to  the  informer  and  another  per- 
son. The  case  was  partially  heard  before  Mr.  Bell  and  another  Magis- 
trate, and  it  did  not  appear  Uiat  there  was  any  proof  that  Taper  had  been 
a  consenting  or  approving  party.  The  case  was  afterwards  twice  adjourned 
by  one  of  these  gentlemen  on  account  of  the  other  being  absent,  notwith- 
standing the  protest  of  Taper's  attorney  against  the  expense  and  delay 
thus  occasioned.  Finally,  the  two  Magistrates  differed  in  opinion.  One 
thought  that  the  case  ought  to  be  dismissed,  because  the  breach  was  that 
of  the  wife  alone ;  while  the  other  held  that  the  husband  was  answerable 
for  the  acts  of  his  wife.  It  was  Mr.  Bell  who  held  the  latter  opinion,  and 
Mr.  Moring,  who  was  present  with  him  on  this  occasion,  concurring  with 
him.  Taper  was  convicted  and  sentenced  to  pay  a  fine  of  £50,  which  he 
immediately  paid«    The  Attorney  applied  for  cqpies  of  the  information, 
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deposition?,  and  conviction.  Mr.  Moring  allowed  a  copy  of  the  depositions, 
bat  would  not  permit  copies  to  be  given  of  the  information  and  conviction, 
and  prohibited  the  Clerk  of  the  Bench  from  famishing  them.  There  were 
several  grounds  of  objection,  but  the  case  turned  wholly  upon  one, — the 
absence  of  any  evidence  of  Taper  being  a  consenting  party. 

The  Attorney- General  contended  that,  as  it  was  in  the  province  of 
the  Magistrates  to  determine  as  a  jury  the  fact  of  Taper's  concurrence  or 
non-concurrence  in  the  act  of  his  wife,  they  must  be  taken  to  have  found 
that  fact  properly  and  on  sufficient  evidence.  The  penalty,  also,  having 
been  paid  by  the  applicant,  had  been  handed  over  to  the  proper  officer  and 
carried  to  account  in  the  Treasury  ;  it  was  consequently  beyond  the  con- 
trol of  the  Magistrates.  They  had  done  with  the  case,  and  had  no  other 
proceedings  to  take  from  which  an  injunction  was  needed  to  restrain  them. 

Their  UoNORSy  without  calling  upon  Mr.  Stephen  to  reply,  held  that 
the  injunction  must  go.  It  was  a  clear  and  unquestionable  principle  of 
law,  that  no  man  could  be  made  responsible,  as  a  crime,  for  the  act  of 
another,  unless  he  was  directly  implicated  with  reference  to  that  act.  In 
the  present  case  there  was  not  the  slightest  evidence  of  concurrence,  either 
direct  or  indirect,  on  the  part  of  the  applicant.  The  fine,  wherever  the 
Magistrates  got  it  from,  mast  be  returned.  This,  however,  was  a  case  in 
which  it  was  also  imperative  on  the  Bench  to  give  costs  against  the  Magis- 
trates. The  country  was  undoubtedly  under  great  obligations  to  the  gen- 
tlemen who  then  administered  justice  in  the  interior  without  salary,  and 
there  was  no  moral  imputation  sought  to  be  cast  upon  the  particular  Magis- 
trates who  had  dealt  with  this  case.  But  where  there  was  a  very  great 
mistake  in  point  of  law,  and  this  mistake  had  been  attended  with  great 
hardship,  full  justice  must  be  rendered  to  tha  party  complaining.  Such 
was  the  case  here.  There  had  been  the  loss  of  time  through  rep(*ated  post- 
ponements, a  conviction  wholly  unsupported  by  evidence,  and  a  flat  refusal 
to  furnish  copies  of  the  information  and  conviction,  although  the  accused 
was  entitled  by  Act  of  Parliament  to  demand  them. 


Publicans. — 13    Ftc,  No.  29. — Klensendorffe  v.  The  Liverpool  Bench, 

June  2,  1853. 

This  was  a  rule  nisi  obtained  on  the  application  of  William  V.  Klensen- 
dorfife,  calling  upon  Messrs.  Samuel  Moore,  Richard  Sadlier,  and  John 
Bosley,  Magistrates  of  Liverpool,  and  Henry  McDonald,  Chief  Constable 
of  that  district,  to  show  cause  why  they  should  not  be  restrained  by 
injunction  from  proceeding  further  under  a  conviction  of  the  applicant 
for  selling  spirits  without  a  license. 

The  information  charged  simply  a  sale  of  spirits  without  a  license,  which 
rendered  the  plaintiff  liable  to  the  infliction  of  a  penalty  of  £30 ;  but  it 
appeared  incidentally  that  he  had  been  formerly  convicted  of  a  similar 
ofience,  and  he  was  thus  liable  to  a  penalty  of  £50.  Consequently, 
although  the  information  did  not  set  out  an  ofience  in  this  aggravated  form 
of  a  second  breach  of  the  law,  the  Magistrates  convicted  him  of  it,  and  im- 
posed the  larger  penalty.  The  proof  of  a  former  conviction  had  been  by 
secondary  evidence,  but,  as  its  admission  was  not  objected  to  by  the  plain- 
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tiff  at  the  hearing,  it  was  contended  that  the  latter  was  estopped  from  urging 
the  objection  now.  The  main  question,  however,  was  whether,  admitting 
the  decision  to  be  wrong,  the  Judges  had  not  power  to  amend  it  by  imposing 
tlie  lower  penalty,  inasmuch  as  there  was  clear  proof  of  plaintifif  having 
been  guilty  of  sly  grog  selling,  although  there  was  no  sufficient  evidence 
of  its  being  a  second  offence. 

The  Court  held  that  the  prohibition  must  go.  There  had  been  no  legal 
evidence  of  a  former  conviction,  and,  even  if  there  had  been,  it  would  not 
have  justified  this  deciKicm,  as  the  information  was  only  for  the  minor 
otfence,  and  the  plaintiff  was  not  estopped  from  taking  any  objection  of 
this  kind,  because,  having  no  legal  advice,  he  had  not  taken  it  before  the 
Magistrates.  The  Court  could  not  amend  the  conviction  and  reduce  the 
^ne^  because  the  error  of  the  Magistrates  was  one  which  affected  the  sub- 
stantial merits  of  the  case. 
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and  another^  June  17,  1854. 

On  motion  to  make  absolute  a  rule  nisi  for  a  prohibition  to  restrain  two  o' 
the  Magistrates  at  Oaken  ville  Creek,  Hanging  Rock,  from  proceeding  further 
under  a  summary  conviction  uf  the  applicant,  a  preliminary  objection  was 
taken  that  the  applicant  was  out  of  time.  The  conviction  took  place  on 
the  12th  April,  and  the  rule  was  not  obtained  till  the  13th  May  ;  but,  by 
14  Vic,  No.  43,  s.  12,  the  time  for  such  applications  was  limited  to  20 
d»vH,  unless  the  place  was  more  than  100  miles  distant,  and  there  was  no 
affidavit  to  show  that  this  place  was  beyond  that  distance. 

The  Court  sustained  this  objection ;  and  it  then  became  a  question 
whether  leave  should  be  granted  to  file  a  supplemental  affidavit  to  show 
that,  as  the  place  was  really  nearly  300  miles  distant,  the  application 
would  be  in  time  even  within  sixty  days.  Their  Honors  ruled  that  an 
affidavit  might  be  received  to  supplement  the  materials  on  which  a  rule 
nisi  had  been  granted,  provided  that  it  went  wholly  to  the  cure  of  some 
technical  defect  or  palpable  omission,  as  in  the  present  instance,  and  in  no 
way  affected  the  merits  of  the  case.  The  case  was  then  gone  on  with, 
subject  to  the  filing  of  this  supplement.  The  conviction  was  one  under 
the  Publicans'  Act  for  ^*  sly  grog  selling,"  and  the  main  point  relied  on 
was,  that  there  was  no  evidence  of  *^  exposure''  of  spirits  to  warrant  this 
conviction.  A  large  quantity  of  spirits  was  found  partially  concealed  in 
an  inner  apartment  in  the  applicant's  store-tent.  There  was  evidence 
that  Mrs.  Sutton  had  supplied  spirits  and  taken  money,  but  no  proof  of 
the  husband  s  cognizance.  The  latter  admitted  that  he  had  given  spirits 
to  his  customers,  but  denied  that  he  had  sold  any.  It  appeared  that  an 
information  filed  against  Sutton  for  selling  spirits  had  been  dismissed,  in 
consequence  of  a  wrong  kind  of  spirits  being  named. 

Their  Honors  sustained  the  application.  There  was  no  sufficient 
evidence  to  sustain  a  conviction  on  the  exposure  of  spirits  presumedly  on 
sale,  with  the  knowledge  and  participation  of  the  applicant.  The  con- 
viction, therefore,  (subject  to  the  production  of  the  supplemental  affidavit), 
must  be  quashed.  In  announcing  this  decision,  however.  Sir  A.  Stephen 
drew  attention  to  the  necessity  for  a  vigilant  and  careful  exercise  of  the 
magisterial  fuuctiuui,  for  the  purpose  of  staying  the  progress  of  this  most 
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dangerous  and  brutalizing  practice  of  sly  grog  selling*  If,  in  &ct,  this 
MrH.  8utton  had  really  sold  Bpirits,  there  was  no  reason  why  she  should 
not  have  been  prosecuted  to  conviction.  There  was  no  reason  even  why 
she  should  not  be  thus  prosecuted  still.  If  the  prior  information  was  really 
dismissed  because  a  wrong  kind  of  spirits  had  been  named^  this  was  an 
objection  which  ought  not  to  have  been  sustained,  and  which  certainly 
would  not  have  been  sustained  if  taken  into  the  Supreme  Coort.  But, 
whatever  was  the  occasion  of  this  dismissal,  if  the  point  was  a  technical 
one,  it  would  not  prevent  the  filing  of  a  new  information,  for  there  had  been 
no  acquittal.  Again,  if  it  were  true  that  this  applicant  himself  was  in  the 
habit  of  giving  spirits  to  those  who  made  purchases  at  his  store,  this  was  i 
clear  evasion  of  the  law,  and,  on  proof  of  it,  would  warrant  his  conricttoiL 
The  Magistrates  had  the  power  vested  in  them  of  deciding  what  would 
amount  to  a  sale  of  spirits,  and  it  was  their  duty  to  see  that  no  soeh  bales 
were  permitted,  however  carefully  they  might  be  cloaked.  N  o w,  to  supply 
spirits  to  those  who  made  purchases  of  other  goods  from  the  storekeeper, 
was  merely  a  sale  under  another  form  so  as  to  evade  the  law,  for  it  was 
clear  that  the  spirits  were  supplied  for  a  valuable  consideration  ;  and,  if 
there  was  tangible  proof  that  the  present  applicant  had  done  this,  there 
was  no  reason  why  he  should  not  still  be  convicted. 


Publicans*  Act^ — Evidence  of  being  Servant. — 13  Fife.,  No.  29,  «.  35. — Ei 

Parte  Ward,    fProhibition) . 

The  Chief  Justice  delivered  the  judgment  of  the  Court  in  these  eases 
(there  being  two),  as  follows : — 

This  was  a  rule  nisi  for  a  prohibition  under  the  Justices'  Acts  of  1850 
and  1853,  to  try  the  validity  of  a  conviction  of  the  applicant  by  two 
Justices,  under  sec.  55  of  the  Publicans'  Act,  for  employing  an  unlicensed 
person,  named  Maddy,  to  sell  liquor  in  his  (Ward's)  licensed  house, — the 
said  Maddy  not  being  Ward's  agent  or  servant,  under  his  immediate  super- 
intendence  and  control. 

The  case,  as  established  by  the  oral  testimony  and  by  certain  statements 
of  Ward  himself^  (made  in  an  affidavit  used  by  him  on  another  occasion}, 
was  as  follows.  Ward  had  made  over  all  his  interest  in  the  house,  toge- 
ther with  the  furniture  and  stock,  to  the  said  Maddy.  But,  as  the  latter 
could  not  obtain  immediately  a  transfer  of  the  license,  it  was  arranged 
that  he  should  (ostensibly,  at  least)  act  in  the  meantime  as  Ward's  barman. 
An  agreement  was  accordingly  entered  into  between  them  in  due  form, 
with  all  the  appearances  of  reality,  whereby  Maddy  undertook  to  serve 
during  the  necessary  interval  in  that  capacity,  and  as  clerk,  at  a  salary  cf 
58.  a  day.  In  pursuance  of  this  arrangement  or  contrivance,  Maddy  sold 
liquors  afterwards  repeatedly  at  the  bar.  Ward  himself,  however,  occasionally 
being  present.  But,  in  addition  to  the  fact  of  Ward's  assignment,  and  his 
disclaimer  of  all  interest  in  the  goods  by  affidavit,  (to  defeat  an  exocutioa 
under  which  they  had  been  levied  on  by  a  creditor),  and  the  fact  tbtt 
Maddy  was  the  assignee,  it  was  proved  that  this  supposed  barman  m^  t 
person  of  property,  whose  position  repudiated  the  idea  of  his  having  in 
truth  accepted  such  an  employment.  The  Magistrates,  therefore,  very 
reasonably  held  the  arrangement  to  be  a  mere  contrivance ;  and,  conse- 
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qnently,  that  Maddy  was  not  Ward's  agent  or  servant,  bat  was  really 
himself  the  owner, — Ward,  the  paity  licensed,  having  yirtvally  eeased  to 
have  any  interest  as  snch. 

The  question  is,  however,  whether  the  case  falls  within  the  55th  section  ; 
for,  in  such  a  state  of  things,  how  can  the  actual  owner  be  said  to  have 
been  ^*  employed"  to  sell  ?  We  are  all  of  opinion  that  in  no  true  or  proper 
sense  was  Maddy  so  employed.  The  asserted  employment  being  a  pre- 
tence, and  Maddy  himself,  not  Ward,  being  the  owner,  it  seems  to  us  a 
palpable  ineonsistency  to  maintain  that,  nevertheless,  for  the  purposes  of  a 
conviction,  an  employment  existed.  The  prohibition,  therefore,  as  to  this 
particular  case,  we  conceive,  must  clearly  be  granted. 

A  second  rule  nisi  has  been  obtained  at  the  instance  of  the  same 
defendant  in  respect  of  his  conviction,  on  precisely  the  same  evidence, 
under  sec.  49,  of  having  permitted  Maddy  to  conduct  the  business. 

It  was  not  disputed  that  (supposing  the  conclusion  as  to  the  facts  to  be 
correct)  the  offence  contemplated  by  the  49th  section,  of  ^^  permitting  an 
unlicensed  person  to  become  virtually  the  keeper "  of  a  licensed  house, 
was  complete,  (objections  were  taken,  however,  of  a  less  substantial 
character,  which  we  are  now  to  dispose  of. 

The  first  is,  that  the  original  of  Ward's  affidavit,  although  in  existence 
and  accessible,  was  not  produced  in  evidence,  but  a  copy  only.  It  appears, 
however,  that  he  made  no  objection  to  the  receipt  of  that  copy,  althougli 
questions  were  certainly  asked  by  him  as  to  the  existence  of  the  original. 
We  think,  therefore,  that  the  objection  is  now  too  late.  A  proceeding  in 
ib^elf  a  nullity  indeed,  or  illegal  in  its  character,  may  be  impeached,  not- 
withstanding a  previous  waiver ;  but  the  wrong  reception  of  the  copy  of 
a  document  instead  of  the  original,  if  the  contents  of  the  document,  sap- 
posing  the  original  had  been  produced  or  shown  to  have  been  lost,  were 
admissible,  was,  in  our  opinion,  an  irregalarity  only,  of  which  a  defendant, 
if  he  does  not  object  to  it  at  the  time,  cannot  afterwards  take  advantage. 

The  second  objection  is,  that,  instead  of  calling  Maddy  as  a  witness,  and 
thereby  affording  \A  ard  the  benefit  of  a  cross-examination,  the  prosecutor 
was  allowed  to  give  in  evidence,  in  addition  to  Ward's  own  affidavit,  the 
copy  of  one  formerly  made  by  Maddy.  This  proceeding,  certainly,  if  an 
irregularity  only,  was  an  irregularity  of  the  gravest  character ;  for,  sup- 
posing even  the  original  to  have  been  produced,  (and  considering  all  objec- 
tions to  the  mere  copy  as  waived)^  the  contents  were  clearly  inadmissible, 
on  the  plainest  and  most  elementary  principles.  A  man's  own  statement, 
of  course,  whether  on  oath  or  not,  and  whether  written  or  verbal,  volun- 
tarily made,  is  evidence  against  him ;  but,  obviously,  all  other  testimony 
affecting  him  on  a  criminal  charge  must  be  on  oatL,  and  given  not  only 
in  his  hearing,  but  in  direct  reference  to  that  charge,  and  before  the 
tribunal  which  tries  him  on  it.  Maddy's  affidavit,  indeed,  might  possibly 
have  been  evidence  as  a  document  osed  by  Ward,  (and  therefore  in  effect 
as  a  statement  made  by  himself),  had  it  been  proved  that  Ward  had  so 
used  it.     No  such  proof,  however,  was  offered. 

Our  conclusion  on  this  part  of  the  case  is,  that  no  waiver  by  Ward 
(short  of  a  positive  assent)  could  deprive  him  of  the  right  of  objecting 
that  the  affidavit  now  in  question  was  wrongly  received.  If,  thereforo, 
the  other  evidence  before  the  Justices  had  not  been  itself  sufficient  in  this 
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Becoiid  ca8e  (rejecting  Maddy*ri  adidavit)  to  convict  the  defen<^ant  of  the 
oiTi*ric€%  he  woald  now  be  entitled  to  our  judgment.  Bat  the  e\  idejice 
without  that  affidavit  is  amply  sufficient  to  sustain  their  adjodicatioo. 
And  we  entertain  no  doubt,  having  regard  to  the  enactraentti  which  have 
given  this  remedy  by  prohibition,  that  it  is  our  duty,  before  holding  any 
conviction  by  a  Magistrate  to  be  erroneous,  to  look  at  and  consider  tl^ 
whole  of  the  evidence  which  was  before  him.  In  cases  tried  by  a  Jury, 
the  Court  has  ordinarily  no  jurisdiction  to  determine  factn.  If  improper 
evidence  be  admitted  on  a  trial,  therefore,  the  courjie  is  to  set  aside  the 
verdict ;  for  it  may  have  been  founded,  whatever  the  force  of  other  te^ti- 
monv  in  the  catte,  on  the  very  matter  which  ou^t  not  to  have  been  before 
the  Jury.  In  cases  of  this  kind,  however,  the  Court  sits  in  effect  as  a 
tribunal  of  appeal,  with  the  double  province  assigned  it,  of  deciding  on  Uie 
fscts  as  well  as  the  law  ;  and  it  seems  to  us  to  follow  that  if,  after 
rejecting  all  improper  evidence,  and  giving  due  effect  to  every  other  1^^ 
objection,  if  any,  enough  remains  which  is  unobjectionable,  the  conTicticm 
must  be  sustained. 

In  Ex  parte  Bectdes,  (in  this  Court,  22nd  September,  1853),  two 
objections  were  made  :  First,  That  there  was  no  previous  infonnation  or 
charge;  and,  secondly,  l^hat  the  prosecutor  was  examined  as  a  witness. 
Neither  objection  was  taken  before  the  Justices.  The  Court  held  that  the 
first  objection  was  thereby  waived,  but  that  the  second  was  not,  the  te^ti- 
mo'iy  of  the  prosecutor  in  the  particular  case  being  inadmissible  under 
any  circumstances.  So,  in  Ex  parte  Klensendorff,  15th  June,  1853, 
where  the  copy  (instead  of  the  original)  of  a  previous  conviction  had  been 
put  in  evidence  without  objection,  the  Court  inclined  to  think  that  the 
deft^ndaiit  could  not  object  afterwards.  But  we  held  that  he  was  not  pre- 
cluded from  objectint?,  though  he  had  omitted  to  take  the  point  before  the 
Justices,  that  the  evidence  was  offered  to  prove  an  ofience  beyond  that 
with  which  he  was  charged.  In  Ex  parte  Solomons^  13th  July,  1854, 
one  of  the  objections  was,  that  the  conviction  was  chiefly  founded  on 
heiirsay  evidence.  None  of  it,  however,  appeared  to  have  been  objected 
to  before  the  Magistrates,  and  the  Court  thought,  therefore,  that  it8  recep- 
tion was  no  ground  for  a  prohibition.  But  the  question  was  not  entered 
into,  whether,  nevertheless,  the  conviction  could  have  been  sustained,  had 
no  sufficient  evidence  been  given  irrespective  of  the  hearsay  ? — the  writ 
being  granted  eventually,  on  the  ground  that  the  conviction  disclosed  no 
offence.  The  result  as  t^)  the  second  rule  nisi  here  is,  that  the  prohibition 
is  refused  with  costs,  as  the  merits  are  wholly  against  the  applicant. 


Vagrant  Act, — Larcent/, — 15  Ftc,  No.  4. — Ex  Parte  Landregan^  March 

19,  1853. 

The  Chief  Justice  delivered  judgment  in  this  case  : — 
This  was  a  motion  for  a  prohibition  (under  the  Justices*  Acts  of  1850 
and  1853),  to  restrain  further  proceedings  on  a  conviction  of  the  applicant 
before  two  Justices,  under  sec.  3  of  the  Vagrant  Act,  (fiaU,^  2542),  for  an 
indecent  exposure  of  his  person. 

The  offence  is,  as  defined  in  the  Statute,  "  wilfully  and  obscenely  ex- 
posing his   ()erson   in  any  street,  road,  or  public  highway,  or  in  the  rinc 
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thereof y  The  conviction  is,  that  the  party  so  exposed  his  person  in  the 
view  of  a  public  street,  called  Parramatta  Street.  The  alleged  exposure 
was,  in  fact,  in  a  paddock  and  at  night,  and  was  seen  from  some  adjoining 
premises,  but  not  (so  far  as  is  known)  from  any  public  street.  It  was, 
however,  visible  from  Parramatta  Street,  had  any  person  been  passing  there 
at  the  time,  and  looking  in  the  direction  of  the  paddock.  The  question  is, 
whether  the  exposure  can  be  deemed  within  the  enactment  under  such 
circumstances  ? 

Mr.  Justice  Therry  and  myself  (who  heard  the  arguments)  are  of 
opinion  that  the  conviction  was  right.  The  object  of  the  enactment 
evidently  was,  we  think,  to  punish  obscene  exposure  either  in  a  street, 
or  visible  to  passers-by  (if  any)  in  the  street.  Such  is  the  only  intelli- 
gible meaning  which  can  be  attributed  to  the  words  **  in  the  view  "  of  a 
street.  Had  the  Legislature  intended,  as  an  essential  to  the  offence,  that 
passers  in  the  street  should  actually  see  the  exposure,  very  different  lan- 
l?uage,  assuredly,  would  have  been  used.  By  prohibiting  every  obscene 
exposure,  which,  if  there  were  persons  in  the  street,  would  or  might  be 
Ho,i-n  by  them,  public  decency  was  effectually  secured.  The  rule  for  the 
prohibition  is  accordingly  refused,  with  costs  to  be  paid  by  the  applicant. 


Vagrant. — 15  Vic.,  No.  5. — Ex  Parte  Haywood,  March  28,  1859. 

(Bathurst  Circuit). 

A  motion  for  the  reversal  of  a  decision  committing  appellant  to  twelve 
months'  imprisonment  under  the  Vagrant  Act,  15  Vic,  No.  5,  s.  3, 
founded  on  two  objections : — Ist,  That  the  conviction  did  not  specify  the 
particular  purpose  entertained  (or  supposed  to  have  been  entertained)  by 
the  appellant ;  and,  2nd,  That  nothing  in  the  case  showed  any  unlawful 
purpose  within  the  meaning  of  the  enactment. 

His  Honor  the  Chief  Justice  delivered  judgment  as  follows  : — 

The  appellant  has  been  convicted  by  two  Justices  of  having  been  at 
ni^'ht  in  the  kitchen  of  a  Gold  Commissioner  **for  an  unlawful  purpose,'' 
not  specified,  for  which  offence,  real  or  asserted,  he  was  sentenced  to 
a  serious  term  of  imprisonment  with  hard  labour ;  and  two  objections 
are  taken  to  this  conviction  {as  above  stated).  The  evidence  discloses 
only  that  the  appellant  is  Sergeant  of  the  Gold  Escort,  and  lives  near 
the  Commissioner's  residence,  in  a  room  adjoining  the  kitchen,  of  which, 
on  one  side,  slept  ordinarily  a  female  servant,  and  in  a  room  on  the  other 
slept  one  of  the  witnesses  in  the  case,  who,  it  seems,  for  certain  reasons, 
suspecting  that  the  sergeant  would  come  to  the  kitchen  on  the  night  in 
question,  lay  awake  on  the  watch  with  another  man,  and  there  is  no  doubt 
on  my  mind,  from  their  testimony,  thai  the  appellant  came  as  anticipated, 
was  let  into  or  obtained  access  to  the  kitchen,  was  there  for  some  purpose 
with  the  woman,  and  in  about  two  hours,  then  a  little  past  midnight, 
departed  to  his  quarters. 

It  was  stated  in  the  argument  of  the  case  before  me  that  the  Com- 
missioner's residence  was,  in  fact,  the  place  of  deposit  of  large  quantities 
of  gold.  The  circumstance,  however,  is  not  mentioned  in  the  evidence ; 
but  had  it  been  so,  the  fact  would,  in  my  opinion,  have  no  value  in  consi- 
dering the  question  for  decision  ;  for  it  appears  to  me  most  clearly  that 
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in  troth  no  saspieion  was  entertained  that  the  sergeant  had  designs  on  the 
^Id ;  and,  had  that  suspicion  been  in  fiaet  entertained,  I  should  feel  no 
difficulty  in  saying  that  nothing  in  the  circumstances  justified  it.  The 
very  abisenoe  of  the  statement,  and  even  of  any  allusion  to  the  fact,  in  the 
evidence,  confirms  my  inference,  that  the  suspicion  was  of  a  very  diiffereot 
character.  It  evidectly  was,  that  this  man  entered  the  Commissioner's 
premises  and  remained  there  for  purposes  of  immoral  interooorse  with  the 
woman  servant.  Is  such  a  purpose  an  '*  unlawful "  one  within  the 
meaning  of  the  enactment  ?  I  cannot  persuade  myself  that  it  is.  The 
Act  was  passed,  as  the  preamble  shows,  for  *'  the  prevention  of  vagrancy 
and  crime,  and  the  punishment  of  idle  and  disorderly  persona,  rogues,  and 
vagabonds/'  It  embraces,  therefore,  a  great  number  of  matters  specified, 
the  existence  of  which  will  constitute  a  person  one  of  those  two  dasses, 
that  is  to  say,  either  an  idle  and  disorderly  person,  or  a  rogue  and 
vagabond. 

The  particular  matter  or  thing  done  does  not  of  itself,  so  to  speair, 
subject  the  party  to  puiiishmeDt ;  but  it  makes  him,  or  he  is  (in  other 
words)  by  reason  of  that  thing  declared  to  be  a  person  idle  and  disorderly, 
or  a  vagabond  and  rogue,  and  therefore  subjected  to  punishment.  Thus 
every  person  wandering  abroad  to  gather  alms  in  public,  or  behaving  in- 
decently in  public,  under  certain  circumstances,  or  holding  any  hoiuie 
frequented  by  reputed  thieves,  is,  by  sect.  2,  "  deemed  an  idle  and  dis- 
orderly person,''  liable  to  two  years'  imprisonment  with  hard  Uboor; 
and  every  person  playing  or  betting  at  any  unlawful  game,  or  having  oo 
him  any  implement  with  intent  to  commit  a  felony,  or  being  found  in  any 
dwelling  or  outhouse,  or  in  any  vessel,  for  any  unlawful  purpodie,  is,  by 
sect.  3,  deemed  **  a  rogue  and  vagabond,"  liable  to  the  same  punishment 
By  the  following  section  persons  doing  certain  other  things  are  deemed 
'*  incorrigible  rogues."  These,  by  a  blunder  in  the  Statute,  are  subjected 
to  a  less  punishment  than  persons  who  are  rogues  simply  ;  but  in  each 
case  it  will  be  seen  that  the  party  is  classed  under  some  one  of  these  heads, 
and  is  punishable  accordingly  ;  and  so,  in  the  Forms  given  in  Bums's  Jus- 
tice, I  observe  that  every  conviction  under  the  English  Act,  with  which 
our  own  substantially  agrees  as  to  this  point,  is  framed.  I  pass  by  for 
the  present,  however,  all  objections  to  the  conviction  in  respect  of  form. 
liCt  it  be  assumed,  therefore,  that  the  appellant  stands  convicted  of  having 
been  found  in  the  kitchen,  having  then  and  there  the  purpose  in  fact 
imputed  to  him,  and  of  being  for  that  reason  a  rogue  and  vagabond  within 
the  intent  and  meaning  of  the  Statute,^-could  such  a  conviction  be  sup- 
ported ?  I  am  of  opinion  in  the  negative.  However  scandalous  the  purpose, 
and  whatever  its  aggravations  under  the  circumstances,  I  do  not  Uiink 
the  law  contemplated  or  includes  cases  of  that  kind.  I  reject  the  idea  of 
meditated  rape,  and  equally  that  of  an  assault  with  intent  to  commit  one. 
Each  of  these,  if  committed,  would,  of  course,  have  been  an  unlawful  act. 
l^ut  on  the  evidence  before  the  Magistrates  there  is  no  pretence  for 
the  suggestion  of  either  purpose.  The  case  which  remains,  then,  is  that 
of  the  immorality  ;  but  committed— or  to  be  committed — with  the  female's 
consent.  Such  an  act,  however,  if,  in  the  proper  sense,  unlawful  at  all, 
(by  which  I  mean  an  act  cognizable  and  punishable  by  law),  is  not,  io 
my  opinion,  one  in  kind  or  character  such  as  the  Statute  could  have  been 
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deftigned  to  embrace  when  making  all  who  committed  it,  nnder  all  or  any 
circumstances,  rognes  and  vagabonds.  But  I  know  of  no  law  in  force 
within  this  Colony  by  which  fornication  or  adultery  can  be  prosecuted  as 
an  oifence.  The  act  here,  therefore^  if  committed,  was  not  unlawful  within 
the  true  meaning  of  the  term  when  used  in  a  penal  Statute ;  and  if  the 
act  itself,  when  committed,  is  not  punishable,  what  an  anomaly  would  it 
be  to  hold  that,  neyertheless,  it  is  punishable  to  be  found  with  the  purpose 
only,  as  yet  unexecuted,  of  committing  the  act.  Assuming  the  immoral 
act  to  have  been  by  the  woman's  consent,  it  will  be  observed  that  such 
act  was  not  even  a  trespass.  The  entry  on  the  premises  without  their 
owner's  consent  was  so ;  but  that  act  was  past  and  gone.  All  which 
was  to  follow  (that  is  to  say,  the  execution  of  the  purpose  formed)  was 
no  more  an  injury  to  that  owner  than  if  the  servant  was  elsewhere,  or 
than  if  she  were,  in  fact,  the  servant  of  some  one  else.  Every  moment  of 
added  continuance  on  those  premises,  no  doubt,  was  a  continuance  of  the 
first  trespass ;  but  it  is  not  any  trespass  there,  or  the  being  found  on  any 
premises,  which,  separately  taken,  constitutes  the  charge.  It  is  the  being  so 
found  with,  at  that  time,  an  ulterior  unlawful  purpose, — some  purpose  that 
was  unlawful,  and  over  and  above  the  trespass.  The  word  '^  found "  is 
therefore  material  in  the  consideration  of  the  question.  He  who  has 
committed  an  unlawful  act,  it  may  be  concluded,  is  punishable  for  the 
act ;  but  he  who  merely  meditates  and  intends  it,  having  as  yet  done 
nothing  initiatory  of  the  act,  is  liable  to  no  punishment ;  and,  if  disturbed 
at  that  stage,  or,  abandoning  his  purpose,  he  retires,  he  naturally  will 
remain  unpunished.  The  law  seems  to  have  been  passed  to  reach  a  third 
stage  of  things, — where  a  man  is  found  on  premises  under  circumstances 
indicating  the  existence  at  that  time  of  an  unlawful  purpose,  and,  there- 
fore, a  purpose  neither  abandoned  nor  accomplished.  Here,  however, 
the  party  was  never  so  found,  but  had  quitted  the  premises,  and,  con- 
sequently, the  purpose  existed  then  no  longer.  For  the  reasons  thus 
given,  I  am  of  opinion  that  the  conviction  in  this  case  was  wrong,  and 
1  therefore  direct  the  appellant  to  be  discharged.  The  conclusion  formed 
by  me,  being  on  the  substantial  objection,  renders  it  unnecessary  to  con- 
sider that  which  is  taken  to  the  conviction  in  point  of  form.  I  re- 
commend Magistrates,  until  that  question  be  determined,  to  specify  the 
supposed  unlawful  purpose  meditated,  in  all  adjudications  under  this 
enactment ;  for  the  general  rule  of  law  undoubtedly  is,  that  such  matters 
should  be  stated  as  will  enable  the  superior  Court,  on  revising  the  decision 
complained  of,  to  see  that  an  offence  has  been,  at  least,  adjudged.  But 
how  can  any  Court  determine  that  purpose  to  be  unlawful  which  is  not 
stated  ?  and  where  not  stated,  it  is  possible  that  its  nature  may  never  even 
have  been  considered  by  those  who  yet  had  to  adjudicate  that  it  vhu 
unlawful. 

APPENDIX- 


Habeas  Corpus  ;    Bastard ;    Coloniai  Justices*  Acts. — In  Re  A.  B. 

November,  2,    1860. 

This  was  an  application  by  habeas  corpus  for  the  discharge  of  A.  B., 
who  was  convicted  by  the  JuHtices  for  disobedience  of  a  bastardy  order,  and 
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committed.  The  counsel  for  A.  B.  was  heard  on  the  29th  October,  and, 
afrer  the  commencement  of  the  address  in  support  of  the  commitment, 
the  Court  was  adjourned.  On  the  re  opening  of  the  Court,  complainant '^ 
counsel  sought  to  get  in  by  affidavit  a  formal  record  of  the  order  wherein 
defects  pointed  out  on  the  previous  argument  were  apparently  remedied. 
The  Court  held,  after  argument,  that  this  could  not  be  done  at  that  stage 
of  the  case,  but  permitted,  under  s.  19  of  the  Common  Law  Procedure  Act 
of  1857,  witnesses  to  be  examined  on  oath  to  prove  the  document  in 
question.  This  conviction  was  dated  29th  October,  although  only  signed 
within  the  previous  24  hours.  The  document  was  admitted.  (Per  Cu- 
riam) :  **  The  formal  record  can  be  drawn  up  at  any  time,"  (in  re  Crosi^ 
26  L.  J.  M.  C,  103. 

This  record  set  out  the  disobedience  by  applicant  of  the  order  to  pay 
£1  per  week  to  "  Inspector  Singleton,  or  other  Inspector  of  his  district," 
for  the  support  of  his  child,  and  his  conviction  and  committal  for  this  dis- 
oht>dience.  It  was  not  averred  in  the  order  that  this  chUd  had  been 
deserted  ;  therefore  the  order  was  held  to  be  bad.  It  was  urged,  however, 
thut  the  conviction  was  one  for  disobedience  to  an  order,  and  the  disobe- 
dience being  shown,  no  question  as  to  the  order  itself  could  be  opened; 
that  the  conviction  was  not  bad  for  uncertainty,  on  account  of  its  direction 
to  Singleton  or^  &c. ;  that  the  Court,  being  satisfied  on  the  evidence^  would 
amend ;  that,  although  the  power  of  amendment  conferred  by  a.  9  of  14 
Vic,  No.  43,  was  to  be  according  to  discretion,  the  direction  to  correct  an 
omission  under  la.  10  of  17  Vic,  No.  39,  was  imperative. 

Sir  John  Dickinson,  C.  J. :  The  order  is  bad  for  want  of  the  averment 
for  desertion,  unlens  we  amend;  we  must,  therefore,  consider  the  t«ro 
Justices'  Acts  of  1850  and  1853 ;  I  do  not  think  that  s.  10  of  17  Vic, 
No.  39,  qualifies  the  powers  of  amendment  given  by  s.  9  of  14  Vic, 
No.  43,  in  cases  of  habeas  corpus  ;  if,  therefore,  we  find  facts  on  the  depo- 
sitions to  support  the  Justices'  adjudication,  we  ought  to  use  our  powers  of 
amendment ;  but,  as  the  amendment  is  to  supply  an  allegation  in  the  order, 
we  can  only  amend  where  such  facts  (i,  e.  the  facts  in  the  depositions) 
prove  to  u^  the  omitted  fact ;  that  is,  we  must  pronounce  an  affirmative 
judgment  on  the  matter.  Now,  I  do  not  say  the  Justices  are  wrong,  but  I 
am  not  so  affirmatively  satisfied  &s  to  exercise  my  power  of  amendment, 
and  thus  deprive  the  applicant  of  his  Common  Law  right  of  discharge. 

MtLFORD,  J. :  The  two  Acts  are  to  be  read  together ;  s.  9  of  14  Vic, 
No.  43,  applies  especially  to  cases  on  habeas  corpus  ;  17  Vic.,  No.  39, 
does  not  repeal  it;  but  s.  10  of  the  latter  does  not  appear  to  me  to  apply 
to  habeas  corpus. 

Wise,  J. :  These  objections  do  not  apply  to  jurisdiction ;  the  order  b 
bad ;  are  we  to  take  away  the  applicant's  liberty  by  exercising  our  statu- 
tory power  of  amendment?  14  Vic,  No.  43,  gives  us  this  power  on  review 
of  facts  in  the  way  of  appeal.  8.  9  enables  us  to  cure  technical  objections 
according  to  our  discretion^  and  thereby  a  right  is  conferred  on  the  prisoner 
that  the  Court  should  be  satisfied  that  the  conviction  is  right  before 
amending.  He  is  entitled  to  have  our  positive  opinion.  Does  17  Vic, 
No.  39,  take  away  this  nght?  By  this  Act,  s.  12  of  14  Vic,  No.  4,  b 
extended.  lam  not  satisfied  that  s.  10  of  17  Vic,  No.  39,  applies  to 
hilif,as  corpujf.  We  must  doeline.  to  amend,  beoause  we  cnn*t  ftvl  ourselvei 
so  affirmatively  satisfied  as  to  take  away  the  right  possessed  by  prisoner. 
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The  letter  and  figures  (O.  4),  125,  signify  Oflfence  Number  4.  p.  125 ;  {note 
D).  3,  refer 9  to  the  note  lettered  D  at  the  bottom  of  page  3;  (s.  31).  209,  refert  to 
section  31  of  the  particular  Statute  printed  on  page  209. 

See  *'  Adulteration"  means  that  reference  in  to  be  made  to  that  head  in  the  body  of 
the  book.     See  ''Adulteration**  refers  to  that  heading  in  the  Index, 

A. 

Abattoir,  1 ;   driying  cattle  from  Parramatta  Road  to  Glebe  Abattoir  except 

between  6  p.m.  and  8  a.m.,  (0. 1),  1 ;  recovery  of  penalties,  {note  a),  1. 
Abbreviations  used  in  this  work,  viii. 

Abduction  of  women,  (0. 1),  1 ;  of  girl  under  sixteen,  (O.  2),  2. 
Abettors,  aiders,  counsellors,  or  procurers  in  the  commission  of  summary  offences, 

punishable  in  all  cases,  5,  219. 
Aboriginal,  2. 

Abortion,  procuring,  or  using  instrument  to  cause,  (O.  1.  2),  2. 
Abroad,  offences,  warrant  to  apprehend  for,  see  *'  Apprehension." 
Absconding,  see  **  Apprentices,    **  Felons,"  **  Master  and  Servant.** 
Absenting  by  servants,  see  "Master  and  Servant,*'  237,  238  ;  Form  of  complaint^ 

511. 
Abusing  or  ill-treating  cattle,  sheep,  dogs,  (0. 1.  &c.),  5 ;  see  "Animals,  Cruelty  to.** 
Abusing  female  children  under  ten  years  of  age,  (O.  1),  55 ;  above  ten  and  under 

twelve  years  of  age,  (O.  2  s  55. 
Acceptance  of  bill  of  exchange,  forgeiy  of,  (0. 4),  125 ;  larceny  of,  (O.  2),  287. 
Accessories  before  the  fact  in  felonies,  what  are,  {note  d),  3;    punishable  as 

principals,  2 ;  after  the  fact,  3  ;  may  be  indicted  with  suostantive  felonies,  3 ; 

Form  of  Informations^  485. 
Accessories  in  summary  convictions,  see  "  Aiders,"  5,  219. 
Account  of  Clerk  of  Petty  Sessions  and  Gaoler,  of  fines,  &c.,  received,  (s.  31 ), 

209;  Form  of  (T.),  484  ;  see  "Fees";  monthly,  of  poundkeeper,  {note  k),  150. 
Accused  in  indictable  offences,  to  be  cautioned  before  making  statement,  how, 

185,  186 ;  admissibility  of  statement,  186 ;   voluntary  observation  of  accused 

during  examination  admissible  without  caution,  182;  entitled  to  copies  of 

depositions,  190;   binding  over  to  answer  charge,  (s.  23),  171,  32;   Form  of 

statement,  (X.),  438 ;  confession  o^  68, 105. 
Accusing  of  crime,  (0. 1),  3 ;   Form  of,  486 ;  threatening  to  accuse,  and  thereby 

extorting  money,  (O.  2),  394  ;  see  "  Letter  (Threatening).*' 
Acquittal  on  information  or  complaint,  see  "  Dismissal.** 
Acquittal  of  one  of  several  co-defendants,  who  may  then  be  examined,  230. 
Acting  plays,  &c.,  in  unlicensed  house,  ^O.  1),  405 ;  or  contrary  to  prohibition  of 

Colonial  Secretary,  (O.  2),  405. 
Action  against  a  Justice  of  the  Peace,  (11  &  12  Vic,  c.  44),  246 ;   form  of,  251 ; 
'  when  to  be  brought,  250 ;  limitation  and  notice  of,  250 ;  damages  and  costs, 

250 — 252 ;  not  to  be  brought  until  after  conviction  quashed,  262  ;   not  to  be 

where  a  Justice  has  exercised  a  discretion,  251 ;  may  be  set  aside  if  brought 

contrary  to  Act,  251. 
Addition  of  trade,  dec,  and  number  of  residence,  to  be  inserted  in  recognizance  in 

indictable  offences,  (s.  20),  167. 
Adjournment,  in  summary  convictions,  before  hearing,  225 ;  at  hearing,  on  variances 

between  information  or  complaint,  summon m  or  warrant,  and  the  evidence. 

225,226.215;   Form  of  commitment.  {D.),  ^5S ;   Form  of  recognizance  on  bail 

fa*6n,  (E.),  454  ;   Fornt  of  notice  of  such  rfco^« i^t/wcf,  454  ;   certificate  of  non- 
appearance, (F.),  455. 
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Adjournment  in  indictable  offences,  see  **  Bemand,** 

Adjudication,  on  hearing  of  information  or  complaint,  231 ;  on  **lieariDg,**  Justices 
to  pronounce  judgment,  231 ;  when  division  of  Ofwoion,  282 ;  where  a  second 
offence,  to  receive  evidence  of  previous  coavietion,  233 ;  consecative  periods 
of  punishment,  234 ;  penalty  where  seyeral  offenders,  235 ;  aaestionable 
whether  joint  or  several  offence,  285 ;  meaning  of  a  **  month,  *  21^  286 : 
minute  of  adjudication  to  be  made,  236 ;  minute  of  Orders  to  be  served,  202, 
245;  dismissal,  226.  282;  costs,  245;  bail  for  reappearance,  2^454;  see 
** Adjournment "  for  smnmary,  and  ** Bemand**  for  indictable,  offences. 

Administering  drugs  to  procure  abortion,  2 ;  poison  with  intent  to  morder,  (0. 
1—5),  28  :  unlawful  oaths,  (O.  1—4),  320. 

Administration  of  justice,  libels  reflectinff  on,  291. 

Admiralty,  4  ;  persons  charged  in  the  colony  with  offences  committed  on  sea,  4 : 
where  persons  die  in  colony  of  strokes,  Ac.,  received  on  sea,  4  ;  warrant  to 
issue  for  offences  within  the  jurisdiction  of  the,  157. 

Admissibility  of  prisoner's  statement  69,  (s.  18),  166, 186;  see  '*  Confesaion.*' 

Admission  by  accused  on  examination  in  indictable  offences,  182. 

Adulteration,  5 ;  by  brewer,  44,  45 ;  by  baker,  86  ;  by  publican,  869,  374. 

Affidavit  may  be  niade  before  Justices  in  certain  cases,  318 ;  see  **  Oaths." 

Affirmation,  see  '*  Oath,"  318, 106. 

Affray,  5  ;  Form  of  information,  486. 

Agents,  information  or  complaint  may  be  preferred  by,  212,  (s.  10),  198. 

Agents,  banker,  or  attorney,  converting  or  embezzling  stock,  into^at,  Ae^  (O.  I), 
5 ;  embezzling  goods,  or  person  assisting,  (O.  2) ;  Form  of  information^  486. 

Aggravated  assaults  on  a  female  or  child  not  exceeding  fourteen,  (O.  2),  25. 

Agricultural  laborers,  see  **  Master  and  Servant.** 

Aiders  in  summarpr  convictions,  5,  219. 

Alien,  naturalization  of,  316 ;  see  '*  Naturalization.** 

Allowance  of  jury  lists,  155;  of  indenture  of  apprentice,  14. 

Amendment  of  information,  (note  L),  215,  225,  226 ;  on  habeas  corpus,  572. 

Animals,  cruelty  to,  5 ;  cruelly  beating,  overdriving,  abusing,  or  torturing  say 
animal,  or  causing  same,  (O.  1),  5;  interpretation  of  **  animal**  and'*  over- 
drive," (note  p),  5;  apprehension  of  offenders,  detention  of  vehicle,  (notto), 
5  ;  doing  damage  to  animal,  person,  or  property,  (O.  2),  6;  keeping  plaoefor 
fighting  bull,  badger,  or  for  cock  fighting,  (O.  3).  6  ;  improperly  conveying 
animals,  (O.  4),  6  ;  obstructing  constable,  (O.  5),  6 ;  proprietor  uiling  to* pro- 
duce, Ac.,  driver,  (O.  6),  6  ;  Forms  of  informations,  eomplainU,  486,  487 ;  de- 
cision of  Supreme  Court, — ex  parte  Brown,  522. 

Appeal  against  sum.  convictions  or  orders.  7 ;  Forms  of  bond  required  by  5  W. 
IV.,  lio,  22,  8 ;  of  recognizance,  9 ;  certificate  of  clerk  of  the  peace,  CEi, ),  482 ; 
distress  warrant,  (S.  1},  482.     For  appeals  in  particular  cases,  see  Titles. 

Appearance  [in  summary  convictions] :  of  complainant  and  defendant  not  appearing, 
224  ;  of  defendant  and  complainant  not  appearing,  dismissal,  or  adjonmment, 
225,  226  ;  costs,  227  ;  see  ''  Dismisnnl "  ;  non-appearance  of  eiUier  or  both  par- 
ties at  adjourned  hearing,  (s.  16),  201 ;  appearance  of  all  parties,  228;  appear- 
ance waives  irregularity  of  summons,  229 ;  see  ^^Adjudication"  "  Searing.'* 

Appearance,  [in  indictable  offences],  failure  of,  a  warrant  to  issue,  177. 

Appearance,  failure  of,  in  pursuance  of  a  recognizance  upon  case  adjourned,  [in 
summary  convictions],  (a.  9),  198 ;  [in  indictable  offences],  (s.  21),  168. 

Application  to  Supreme  Court  for  a  rule  requiring  Justice  to  do  an  act,  no  action  to 
be  brought  for  obeying  same,  251. 

Application  of  penalties  unappropriated  by  Statute  (16  Vic,  No.  1,  a.  16),  see 
** Fines,**  121 ;  in  other  cases,  see  respective  Titles;  see  *' Penalties,** 

Apprehension  under  a  warrant,  [in  summary  conviction],  221  ;  [in  indictable 
offences],  177  ;  without  warrant,  19,  21,  27  ;  see  "  Arrest.** 

Apprehension  of  offenders  escaping  from  Tasmania  or  South  Australia  to  New 
South  Wales,  11 ;  may  be  held  to  bail,  11 ;  of  persons  in  New  Soath  Wales 
charged  with  commission  of  any  offence  within  Australian  Colonies,  by  war- 
rant of  Magistrate,  12 ;  may  be  remanded,  12 ;  may  be  held  to  bail,  12 ;  oopie* 
of  depositions  taken  where  offence  committed,  evidence  against  prisoner,  12 : 
of  person  charged  with  offence  and  against  whom  a  warrant  has  issued,  eo- 
doisc<l  by  Judge  of  Supreme  Court,  12 ;  maybe  remanded  until  sent  back,  12; 
depositions,  Ac,  evidence  against  him,  11 ;  may  be  sent  back  to  place  where 
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offence  committed  by  warrant  of  (Governor,  18 ;  to  Tie  diacharged  if  not  sent 
back,  13. 

Apprentice,  13 ;  who  is,  IS ;  infSuit  may  bind  himself,  13 ;  master  may  panish,  13  ; 
certain  official  persons  may  take,  13  ;  Sydney  Female  School  of  Industry  may 
receiYe,  13 ;  any  children  of  orphan  schools,  Ac,  may  be  bound,  15 ;  two 
Justices  to  execute  indentures  of  orphans,  15 ;  contract  may  be  determined 
b^  agreement,  16 ;  not  without  apprentice's  consent,  16 ;  two  Justices  may 
bind  persons  for  whom  an  order  of  maintenance  under  Deserted  Wives  Act 
has  been  made,  16 ;  master  putting  away  any  child  apprenticed,  or  discharging 
apprentice  without  Justices'  consent,  (1).  1),  16 ;  ill-using,  neglecting,  or  ill- 
treating,  (O.  2),  16 ;  apprentice  being  disobedient,  (O.  3),  17 ;  master  fll-using 
and  neglecting  to  instruct  apprentice,  (O.  4),  17 ;  apprentice  refusing  to  serve 
out  his  time,  (O.  5),  17  ;  cancellation  of  indentures,  (note  r),  17  ;  decisions  of 
Supreme  Court,— ex  parte  Erwin,  524 ;  ex  parte  Byrne,  525. 

Appropriation  of  penalties,  when  Act  silent,  one  half  to  Her  Majesty,  one  half  to 
informer;  (sec.  15  of  16  Vic,  No.  1) ;  see  **Fine»"  and  121,  24. 

Areas  or  openings  to  kitchens  or  cellars,  owner,  Ac.,  not  guarding,  (O.  24),  833. 

Armed  at  night,  with  intent  to  break  into  a  dwelling-house,  £c.,  144, 145 ;  see 
*'  Housebreaking.'* 

Arrest,  what  is,  17;  g^eneral  rule  as  to  the  legality  oC  18;  distinction  between 
powers  of  private  individual  and  constable,  18 ;  by  constable  lawful  on  reason- 
able belief  that  a  felony  (not  a  misdemeanor)  has  been  committed,  18. 

Arson,  20—22 ;  setting  fire  to  dwelling-house,  (0. 1),  20 ;  to  a  church  or  chapel,  (O. 
2),  20 ;  ships  or  vessels,  or  casting  same  away,  (O.  3),  20 ;  coal  mines,  (O.  5), 
20 ;  stacks  of  com,  <&c.,  (O.  6),  20 ;  crops  of  com,  Ac,  (O.  7),  21  ;  hay,  or  im- 
plements, Ac,  in  farm  buildings,  (O.  8),  21 ;  placing  gunpowder,  Ac,  with 
intent,  (O.  9),  21 ;  apprehension  without  warrant,  (note  t),  21 ;  attempting  to 
set  fire  to  anything,  (0.  10),  21 ;  having  explosive  substances  for  doing  so,  (O. 
11),  21 ;  search  warrant  for  combustible  materials,  (note  v),  21 ;  setting  fire  to 
railway  station,  ftc,  or  dock,  &c,  (0. 12),  21 ;  to  any  goods  in  any  building, 
(0. 13).  22 ;  informations  for,  488. 

Articles  of  the  peace,  396 ;  see  **  Sureties." 

Assault,  in  what  it  may  consist,  22 ;  where  justifiable,  23 ;  aggravated  assaults, 
24 ;  [summary  convictions] :  common  assault,  (0. 1),  ^ ;  no  jurisdiction 
where  title,  Ac,  in  issue,  (note  v).  24 ;  offender  may  be  imprisoned  instead  of 
being  fined,  (note  w),  24 ;  certificate  of  dismissal  where  assault  justified  or 
trifling,  (note  x),  24;  penalty  several  on  each  offender,  (note  T),  25  ;  aggra- 
vated assault  upon  female  or  child,  (O.  2),  25;  recognizance  to  keep  peace. 
(note  z),  25 ;  assault  upon  constable  in  execution  of  his  duty,  (O.  1),  328 ; 
Forms : — For  common  aeeault  and  battery ,  489 ;  certificate  of  dismissal  of  com- 
p/atn<,  489;  general  Forms  for  enforcing  conviction,  489;  assault  (aggravated) 
on  women  and  children,  490 ;  Forms  of  conviction  and  commitment,  490 ;  [in- 
dictable] :  assault  and  stabbing  with  intent  to  maim,  Ac,  (0. 1^,  26 ;  inflicting 
bodily  injury,  (0. 2),  26 ;  sending  explosive  substances  with  intent  to  burn, 
Ac,  (O.  8),  26 ;  impeding  persons  escaping  from  wrecks,  (O.  4),  492  ;  with 
intent  to  rob,  (O.  5),  26 ;  indecent  assault  on  child  under  twelve  years  of  age, 
with  or  without  consent,  (O.  0),  26,  and  (O.  3),  55 ;   second  offence  is  felony, 

26  ;  evidence  of  previous  conviction,  ( note  b),  26 ;  common  assault,  (O.  7),  27  ; 
on  magistrates,  Ac,  in  case  of  wreck,  (O.  8),  27 ;  with  intent  to  commit 
felony,  (O.  9),  27 ;  with  intent  to  camadly  know  a  girl,  or  commit  rape,  or  an 
nnnatural  offence,  (O.  10),  27;  on  peace  or  revenue  officers,  (O.  11),  27  ;  to 
prevent  apprehension,  (0. 12),  27 ;  in  pursuance  of  conspiracy  to  raise  wages, 
(0. 13)  27 ;   on  persons  apprehending  offenders  under  16  Vic,  No.  17,  (O.  14), 

27  ;  apprehension  of  offenders  under  16  Vic,  No.  17,  (note  o),  27  ;  stabhing 
with  intent  to  maim,  ^r.,  490 ;  misdemeanor  in  stabbing,  ^c,  or  inflicting  grie^ 
90US  bodily  harm,  49 1 ;  sending  explosive  substances,  or  throwing  corrosive 
fluid  with  intent  to  bum,  ^c,  491 ;  common  assault  and  battery,  491 ;  assault 
occasioning  actual  bodily  harm,  491 ;  with  intent  to  carnally  know  girl  under 
ten,  491 ;  with  intent  to  commit  rape,  49 1 ;  an  indecent  assault,  491 ;  on  con* 
stable,  491 ;  to  prevent  lawful  apprehension,  492. 

Ansignment  of  apprentices,  16. 

Attempt  to  obtain  goods  by  false  pretences,  114 ;   (O.  2),  115. 

Attempt  and  intent,  distinction  between,  (note  c),  146. 
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Attempts  to  commit  crimes,  27;  to  commit  felony.  (0.1^,28;  to  have  carnal 
knowledge  of  a  girl  under  twelve,  (0. 2),  28 ;  to  know  and  abuse  girl  abore  tcu, 
but  under  twelve,  (O.  3),  28;  to  commit  a  misdemeanor,  (O.  4>,  28. 

Attempts  to  commit  murder,  &c.,  28 ;  administering  poison,  stabbing,  disc,  (O.  1 ). 
28 ;  attempting  to  administer  poison,  sbooting,  Ac,  at,  (0. 2),  28 ;  by  explosire 
substances  destroying  any  building  with  intent,  dec,  (O.  ^),  28  ;  attempting 
to  administer  chloroform,  (O.  4),  29 ;  in/orfnation*  for,  492. 

Attendance  of  constable  to  prove  service  of  a  summons  in  indictable  oflEences.  177 ; 
deposition  of  constable  of  service,  177 ;  joint  deposition  of  constable  iad  clerk 
of  petty  sessions,  where  constable  cannot  read,  178 ;  [in  sumiaary  con  vie- 
tions  J,  222. 

Attorney  may  prefer  information  or  complaint  for  a  party,  212  ;  allowed  for 
defendant  in  summary  convictions.  224  ;  not  in  indictable  offeacea  on  prelimi- 
nary examination,  180,  {note  a). 

Attorney-General,  29. 

Auctioneers  (licensed),  29  ;  sheriff,  <fcc.,  inserting  in  catalogue  any  sain  as  bidden 
for  estate,  ftc,  other  than  really  property  of  debtor,  (O.  1),  31  ;  potting  up  to 
auction  after  sunset  or  before  sunrise,  (O.  2).  31. 

Avenue,  stealing,  damaging,  &c.,  trees,  shrubs,  <&c.,  see  "  Larceny,**  **  Malicious 
Injuries. 

Award,  32 ;  what  offences  may  be  compromised*  32,  229. 

B. 

Backing  warrants  of  apprehension,  see  **  Apprehension,**  2^ ;  [in  summary  Cf>n- 
victions),  197,96;  [in  indictable  offences],  163,  164;  Form  of  indortement, 
iK. ,,  43i,  463. 

Backing  warrants  of  distress  in  summary  convictions,  203 ;  Form  of  indor$tmt%U 
iN.),  469. 

Bagatelle  boards,  see  "Ghuning,"  {note  m)  127,  364. 

bail,  ^2  ;  considerations  in  taking  bail,  33  ;  practice,  35. 

Bail,  in  indictable  offences],  for  accused,  before  examination  completed  on  sd- 
journment,  168, 189  ;  in  cases  where  an  indictment  found,  and  accused  appre- 
nended  on  warrant,  158;  Form  of  recognizance,  (Q.  2),  442;  notice  thereof, 
(Q.  3),  443  ;  estreating  recognizance  on  non-appearance,  168;  Form  of  eertt- 
ficate  of  non-appearance^  (,Q.  4),  443 ;  after examiuation  completed,  discretionary 
for  examining  Justice  to  do  so,  and  grant  certificate  of  consent  in  ceitain 
cases,  170,  32  ;  in  misdemeanors  not  specified,  accused  entitled  to  be  baii<^ 
or  have  certificate  of  consent,  176, 32 ;  in  treason  Justice  cannot  take,  171,  32 ; 
visiting  Justice  may  do  so  on  certificate  of  committing  Justice,  171,  82 ;  notice 
of  recognizance  of  bail  to  be  given,  35 ;  recognizance  to  be  forwarded  to  pro- 
per officer,  36;  Forma:  recognizance  of  bail,  (S.  1),  toith  condition,  444; 
notice  thereof,  (S.  2).  445;  certificate  of  consent  to  bail  indorsed  on  copkmtt- 
ment,  (8.  3),  445;  the  like  on  separate  paper,  (8.  4),  445;  who  to  be  bail,  34; 
the  practice  in  taking,  35 ;  warrant  of^  deliverance  on  bail  taken  after  c<»iu- 
mittal,  172;  /'"orm  o/,  (8.  5),  446  ;  the  like  by  committing  Justice  on  recogni- 
zances of  sureties  being  taken  before  him,  conditional  on  accused  entering  into 
his  own,  446;  Form  of  notice  of  bail,  where  required  to  be  given,  446;  com- 
plaint of  bail  for  a  person  charged  with  an  indictable  offence,  in  order  that  kt 
may  be  committed  in  discharge  of  their  recognizances,  447. 

Bail,  surrender  of  accused  by  his,  [in  indictable  offences],  and  new  sureties  to  be 
given,  36,  or  committal ; — for  Forms  see  447. 

Bail,  surrender  of  witness  by  his,  {note  a),  188. 

Bailee,  see  *•  Carriers,"  **  Larceny." 

Bailment,  what  is,  {note  z),  59. 

Baiting  a  bull  upon  a  road,  or  side  thereof,  (O.  8),  410 ;  see  **Bull.** 

Bakers,  36;  making  bread  other  than  from  wheat,  (0.1),  86;  making  for  sale 
bread  of  other  size  than  one,  two,  or  four  pound  loaf,  (0. 2),  36 ;  bread  for  sale, 
what  to  be  made  of^  {note  k),  36 ;  making  for  sale  household  or  mixtd  bread 
without  it  being  marked,  (O.  3),  37  ;  baking,  &c.,  on  Sunday,  or  selling  ok 
Sunday,  except  before  10  a.  m.,  and  between  1  and  2  p.  m. ;  or  baking.  &&, 
meat,  &c.,  after  2  p.  m.,  or  exercising  business,  ^.,  other  than  setting.  d'C 
the  sponge,  <fec.,  or  bringing  meat,  <&c.,  from  bakehouse,  during  divine  servjoe, 
or  making  sale,  Ac,  except  in  shop,  (O.  4),  37  ;  baker  neglecting  to  fix  scales. 
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ACm  m  shop,  (O.  5),  87  ;  deliTering  from  cart  without  soalei,  Ac.,  or  refouDg 
to  weigh  bread  purchased,  Ac.,  (0. 6),  37 ;  weight  being  found  deficient  on 
search,  Ac.,  (O.  7),  88;  adulterating  or  selling  one  kind  of  flour  for  another, 
(O.  8),  88 ;  haying  any  ingredients  for  adulterating  on  his  premises,  (O.  9), 
88 ;  obstructing  search  or  seizure,  (O.  10),  38 ;  searoh  warrant  for  adulterated 
flour,  (note  m),  37 ;  decision  of  Supreme  Court,— in  re  Gk>d£rey,  528. 
Baiting  bull  or  other  beast  u|M>n  or  on  the  side  of  rosd,  (0. 8),  410 ;  see  *'  Anynals, 

Cruelty  to." 
Banking  Oompaoies,  39. 
Bank  notes,  forcing,  (O.  7),  125. 
Banker,  embezzlement  by,  (0. 1),  5. 

Baptisms,  inserting  false  entry  in  registry  of,  (0. 1),  124 ;  see  '*  Forgerv." 
Barn,  setting  fire  to,  (O.  2,  7),  20,  21 ;  to  yegetable  produce  in,  (O.  8),  il ;  tumul- 

tuously  demolishing,  rioters,  (O.  3),  388. 
Bastard,  39 ;  complaint  on  oath  by  mother  or  other  person  of  desertion  by  father, 
40;  before  two  Justices,  (note  v),  89 ;  eyidenoe  ot  desertion,  {note  o),  40;  ser- 
yice  of  summons,  warrant,  {note  P),  40 ;  effect  of  release,  \,note  Q),  40 ;  order 
for  reg^ating  allowance,  in  writing,  40 ;  disobedience  of  order  may  be  in- 
quired into  by  one  Justice,  40;  procedure,  40, 530 ;  Quarter  Sessions  may  modify 
orders,  40 ;  appropriation  of  penalty,  40 ;  warrant  of  apprehension  of  parent 
deserting,  Ac.,  or  about  to  remoye,  40 ;  recognizance  for  rolfilment  of  order,  or 
imprisonment,  40;  may  be  placed  at  Destitnte  Children's  Asylum,  40; 
order  may  be  yaried  by  two  Justices,  40  ;  parent  wilfully  and  without  reason- 
able excuse  dciierting  child  under  16,  (0. 1),  41 ;  bastardy  order,  498;  see 
**  Errata,'*  and  Appendix,  571 ;  decisions  of  Supreme  Court,— ex  parte  Bose, 
529 ;  ex  parte  Simmons,  528 ;  see  **  Wiyes  deserted.** 

Bathing  publicly,  ( O.  17  \  332 ;  see  **  Indecency" 

Bawdy-nouse,  see  "  Disorderly  House,**  79 ;  information  for  keepina,  498. 

Beast  confined  not  subject  of  larceny  att  common  law,  stealing,  (0. 2),  284 ;  ro- 
ceiying  or  hayinff,  (O.  3),  285. 

Begiging  aims  in  pubuc  place,  or  encouraging  child  to  do  so^  (O.  1),  417. 

Beneyolent  and  Benefit  Societies,  42. 

Betting  at  games  of  x^ance  in  the  street  or  highway,  (0.  2),  417 ;  cheating  at 
play,  (O.  2),  128. 

Bigamy,  what  is,  42 ;  (0. 1 ),  43  ;  information  for,  498. 

Billiards,  48,364;  granting  licenses  for,  {note  y),  864;  owner  of  public  billiard 
room  permitting  any  one  to  play  on  Sunday,  (0. 4),  828. 

Binding  oyer  party  to  prosecute,  and  witness  in  indictable  offences,  by  recognizance, 
190;  recognisance  to  give  evidence,  (0. 1 ),  439 ;  notiu  to  be  given  to  witneeset, 
(0. 2),  440 ;  the  like  Form,  where  there  ie  surety  for  witness,  440 ;  witness  re- 
fuaing  to  enter  into  recognizance,  commitment,  190,  and  (note  h)  ;  warrant  of 
commitment  of  witness  for  refusing  to  enter  into  recognizance,  (P.  1),  440. 

Binding  oyer  accused  in  indictable  offences  during  the  hearing,  188, 168 ;  Form 
^recognizance,  (Q.  2),  442 ;  to  answer  charge  At  sessions  or  assizes,  171 ; 
Form  of  recognizance,  CS.  1),  444. 

Bifd,  confined,  not  subject  of  larceny  at  common  Uw,  stealing,  (0.  2),  284 ;  re- 
oeiying  or  haying  it,  (O.  8),  285. 

Birth,  concealment  o^  68 ;  information  for,  497. 

Birth,  register  at,  within  60  days,  (noU  d),  386;  after  60  days,  and  before  6 
months,  solemn  declaration  of  parent,  386  ;  see  **  Registration.** 

Blacksmith,  dec,  using  forge,  not  closing  shutters  an  hour  after  sunset,  (0. 6),  345. 

Blasidtemy  and  profaneness,  indictable,  43 ;  information  for,  494. 

Blasting  rock,  iso^  without  giying  written  notice  to  Justice,  (0. 88),  386;  see 
'•Pofic«.** 

Boatmen  (licensed),  of  Sydney,  48. 

Boats,  stealing  from,  (0.  24).  289. 

Bodies,  dead,  see  "  Dead  Bodies" 

Bond,  forging,  (0. 5),  125 ;  stealing.  (O.  8),  287. 

Bonfire,  making,  within  100  yards  of  road,  (0.  8),  410. 

Bnsa  fixed  to  houses  or  land,  stealing,  (0. 18),  288. 

Breach  of  the  Peace,  see  "Sureties,"  396. 

Bread  and  flour,  see  **  Baker" 

Breaking  and  entering,  see  '*  Housebreaking,"  "  Burglary** 

2  O 
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Breaking  down  bridges,  dams,  (O.  8 — ^11),  297 ;  [sammary  offmoe],  (0. 8),  410; 

fO.  5).  329. 
Breaking  prison,  see  "  Escape,  Prison  Breach,  and  Bescne.'* 
Brewers  (licensed),  44 ;  see  **  Publican/'  **  Distiller ;"  [summary  offences] :  in  the 
making  of  ale,  dec,  using,  Ac.,  Titriol,  &c,  (0. 1^,  44 ;  haying  sach  poisonous 
substances  in  his  possession,  (O.  2),  44;   selling,  Ac^  sudi  substances  to 
brewer,  except  for  medicinal  purposes,  (O.  8),  44 ;  knowingly  selling  any  ale, 
Ac.,  containing  such  substances,  (O.  4),  44 ;  witness,  when  summoned,  not 
attending,  (O.  5),  44 ;  publican  baring  in  his  possession  liquors  so  adulterated, 
or  any  poisonous,  Ac.,  substances,  (0. 6),  45 ;  [indictable  offences] :  being  con- 
yicted  a  second  time  of  using  vitriol,  Ac,  in  the  brewing  of  ale«  Ac^  (O.  IL 
45 ;  any  dealer  putting  substance  into  liquors,  or  selling,  Stc^  liquors  so  adni- 
terated,  (0.  2),  45 ;  Inspector  of  Distilleries  may  inspect  premises  and  utensik, 
(note   B),  44;    information    in   written   oonyiction    within  three    montbi, 
{note  8),  44. 
Bribenr,  45 ;  see  *'  Election,**  "  Municipalities  ;**  f  indictable  offences] :  reoeiying  or 
offering  reward  by  or  to  one  administering  justice  or  goyemment,  (O.  1),  45 ; 
[Elbotion],  any  person  committing  act  of  bribery  and  corruption,  (O.  2),  45 ; 
prosecution  withm  6  months,  (note  t),  45  ;  what  are  acts  of  bribery  and  cor- 
ruption, (note  u),  45 ;   [summary  offences] :  any  elector  asking,  reoeiying,  or 
taking  money,  <&c.,  (0. 1),  46 ;  Muvicipalitt,  [indictable],  gpiilty  of  bribery  or 
corruption,  (0. 1),  46 ;  [summary  offences] :  elector  receiving,  Ao^  money,  Ac^ 
or  agreeing,  ftc.,  for  money,  Ac,  to  vote ;  or  any  person  o&ring  to  ecRTopt, 
Ac,  elector,  (O.  1),  47 ;   prosecution  within  3  months,  (note  v),  46 ;  acts  d 
bribery,  Ac,  (note  w),  46. 
Broad  wheels,  see  <*  Tolls,"  (note  a),  407. 
Broker  embezzling  money,  (0  1 ),  5. 
Bufffirery,  (0.  1),  394. 
Buuding,  erecting  on  highway,  (0.  40),  337,  and  (note  T) ;   see  "  Police,**  and 

(O.  8),  410. 
Building  within  the  curtilage,  breaking  and  entering,  stealing  therein,  (0. 1,  2), 

144,  145  ;  what  is,  47,  283. 
Bull  baiting  or  fighting,  keeping  place,  Ac,  for,  (O.  3),  6 ;  (0.  7),  7 ;  and  (O.  S), 

410. 
Burglary,  statutory  provisions  as  to,  47  ;  at  common  law,  47 ;  ingredients  in 
offence  of,  47  ;  breaking  and  entering,  what,  47  ;  what  is  "  burglarious*'  intent, 
48 ;  conviction  on  indictment  for,  49  ;  committing  burglary,  (O.  1),  49 ;  and 
using  violence,  (0.  2),  49  ;  information  for,  494. 
Burial  register,  provision  as  to,  (note  ■),  387  ;  see  *'  Registration." 
Burning  by  servants,  [summary  offence],  (0. 1),  122 ;  see  ** Arson,** 
Butcher,  49 ;  having  in  possession  or  slaughtering,  Ac,  sheep  infected  with 
catarrh,  Ac,,  or  exposing  carcase  in  shop,  (O.  1),  49 ;  provisions  as  to  licenses 
and  inspectors,  (note  x),  49 ;  slaughtering  cattle  for  sale  in  unlicensed  house, 
(0.  2),  49 ;  neglecting  to  g^^ve  due  notice  of  cattle  intended  to  be  slaughtered, 
Ac,  to  inspector,  (O.  3),  50 ;  privileged  exceptions,  (note  z),  50 ;  neglecting  to 
give  due  notice  of  cattle  slaughtered  without  being  inspected,  to  inspector, 
and  to  keep  and  produce  skins,  Ac,  (0.  4),  50 ;  keeper  of  slaughter-house 
neglecting  to  keep  regular  book,  Ac,  for  entries,  or  making  false  entries,  or 
failing  to  make  monthly  report  or  to  pruduce  book,  (0,  5),  50  ;  refusing  to 
produce  or  account  for,  within  one  month,  skins  of  slaughtered  cattle,  (0.  6i, 
51 ;  cutting  out,  burning,  or  defacing  any  brand,  or  possessing  skin  from  whicli 
brand  has  been  burnt,  (0.  7),  51 ;  tanner  purchasing  hide  or  skin  so  defaced. 
Ac,  (0.  8),  51 ;  butcher  obstructing  inspection  by  constable,  Ao^  or  neglecting 
to  comply  with  Justice's  directions  as  to  cleansing,  Ac,  (O.  9),  51 ;  discharging 
fire-arms  in  street,  Ac,  for  the  purpose  or  under  the  pretence  of  slaying 
cattle,  ^O.  10),  51 ;  owner,  Ac,  neglecting  to  remove  any  animal  which  has  dkd 
from  disease  in  slaughter-house,  and  to  destroy  by  fire,  (0. 11),  51 ;  what  ttn 
"  animals,**  (note  a),  51 ;  owner,  Ac,  neglecting  to  remove,  &c^  any  animal 
which  has  died  from  disease,  Ac,  in  Sydney,  not  being  in  a  slaughter-house, 
(O.  12),  51 ;  see  '*  Sunday  ** ;  butcher,  Ac,  refusing  to  comply  with  Justioe'i 
directions  as  to  cleansing  shambles,  Ac,  (O.  22),  333 ;  authority  to  inspect, 
Ac.,  (note  s),  333;  owner  of  animal  dying  in  Cumberland,  Ac,  within  baHs 
mile  of  public  road,  Ac,  or  occupier  of  place  where  such  death  oooun^d,  if  it  be 
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a  qnarter  of  mile  from  a  dwoUing-hoase,  neglecting  to  bum  animal ;  or^  if  such 
place  within  a  quarter  of  mile  from  dwelling-house,  neglecting  to  remoTe 
animal,  Ac.,  and  ourn  it,  (O.  13),  52 ;  owner  of  slivughter-house  causing,  Ac., 
animal  diseased  in  the  spleen,  ftc^  to  be  slaughtered,  or  after  slaughter,  if 
spleen  found  diseased,  neglecting  to  destroy  entire  animal,  (O.  14),  52 ; 
blowing  upon  meat  for  sale,  (0.  15),  52 ;  warrant  to  inspect,  (note  b),  52 ; 
owner,  Ac.,  of  animal  dying  upon  any  road,  &c.,  in  the  colony,  neglecting  to 
destroy  carcase  by  fire,  (O.  16),  53  l  costs  of  destroying,  &c.,  by  constable, 
recoTerable  from  neglecting  party,  (note  c),  52 ;  entry  on  premises  in  Sydney 
where  animal  has  died  of  disease,  (note  d),  52 ;  slaughtering,  &c.,  in  other 
place  than  licensed  slaughter-houses  in  proclaimed  towns,  &c^  (0. 17),  53 ; 
procedure  in  order  to  get  town  proclaimed,  (note  e),  53;  evidence  of 
slaughtering,  (note  f),  53 ;  '*  animal, '  (note  g),  53 ;  blood  boiler,  &c.,  canying 
on  business  within  such  towns,  (0. 18),  53 ;  newly  establishing,  &c.,  carrying 
on,  Ac,  business  of  soap  boiler,  Ac.,  or  other  obnoxious  trade,  Ac^  within  such 
towns,  (0. 19),  58 ;  as  to  prosecutions,  appeal,  and  appropriation  of  fines, 
(notes  H,  I,  k),  53 ;  owner  of  butcher's  shop,  Ac,  failing  to  obey  written  order 
of  Justice  to  cleanse  premises,  (0.  20),  54  ;  warrant  to  inspect,  (note  l)»  54 ; 
serrice  of  notice  to  cleanse,  Ac,  (note  m),  54 ;  person  in  whose  custody  meat  is 
found  for  sale  which  is  imfit  for  rood,  (0. 21),  54  ;  police  may  inspect  and  seize, 
(note  m),  54 ;  owner,  Ac,  neglecting  to  cleanse  premises  within  one  hour  after 
slaughtering,  (0.  22),  54 ;  (indictable) :  obstructing  or  hindering  Justice,  in- 
spector, or  constable,  (0. 1),  54 ;  taking  to  slaughter-house  any  animal,  Ac, 
which  died  from  disease,  (0.  2),  54  ;  common  dealers  in  victuals,  responsibility 
of^  (note  o),  54  ;  knowingly  seUing,  Ac,  any  animal  which  died  of  any  disease, 
or  whose  melt  is  diseased,  (0.  3)  55 ;  decisions  of  Supreme  Court, — ex  parte 
Cleeve,  531 ;  ex  parte  Baird,  531. 

Buying  counterfeit  coin,  (0. 3),  67. 

By-laws,  as  to,  (note  x),  876. 

0. 

Cabbages,  stealing,  (O.  8,  9),  286;  damaging,  Ac,  (O.  2,  8),  295. 

Cal^  stealing,  (0. 1;,  61 ;  wounding,  (O.  2),  61 ;  Hi-treating,  see  **  Animal*  " 

Caption  of  depositions  of  witnesses  in  indictable  offences,  181 ;  Form  of^  (M.), 
487 ;  depotitiont  of  witneuei  on  remand  day,  488 ;  of  prisoner**  statements 
(N.),438. 

Carcase  of  newly-slaughtered  animal,  carrying  in  street  without  covering,  (O.  8), 
845 ;  throwing,  of  dead  animal  into  street,  Ac,  (O.  32),  386. 

Carnally  knowing  female  children  under  10,  (0.  1),  55  \  above  10  and  under  12, 
(O.  2),  55 ;  indecent  assault  on  child  under  12,  (0.  8),  55 ;  purpr  may  acquit  of 
rape  and  commit  of  assault  with  intent,  (note  p),  55 ;  on  indictment  for  car- 
nally knowing  a  girl  above  10  and  under  12,  jury  may  convict  of  the  attempt, 
(note  Q),  55. 

Carriages  (licensed),  56 ;  omitting  in  requisition  for  license,  Ac,  to  state  truly 
name,  Ac,  (0. 1),  56 ;  stage  carriage,  what  is,  (note  R),  56 ;  provisions  as  to 
license,  (note  s),  56 ;  service  of  summons,  (note  u),  56  ;  appeal,  (note  t),  56 ; 
keeping  stage  carriage  without  license,  (0.  2),  57 ;  using  stage  carriage  with- 
out particulars  as  to  name,  Ac,  being  painted  thereon,  (0.8),  57;  outside 
passengers  being  carried  on  roof  contrary  to  Act,  (O.  4),  57 ;  carrying  greater 
number,  Ac,  than  licensed,  (O.  5),  57 ;  as  to  outside  passengers,  (note  t),  57 ; 
information  against  nearest  proprietor,  {note  v),  57  ;  owners  liable,  (note  x), 
57 ;  luggage  carried  on  the  top  contrary  to  Act,  (O.  6),  58 ;  passengers  sitting 
on  luggage  on  the  roof,  or  more  than  one  sitting  on  coach  box,  (0. 7),  58 ;  car- 
rying more  passengers  than  licensed,  (0. 8],  58 ;  driver  refusing  to  stop  at  toll- 
bar  upon  passenger's  demand,  or  to  permit  passengers  to  J)e  counted  or  lug- 
gage to  be  measured,  (O.  9),  58;  toll  collector  refusing  to  examine  on 
Sassenger's  request,  (O.  10),  58;  endeavouring  to  evade  examination  by 
escending  before  reaching  toll-bar,  Ac,  (O.  11),  58;  driver  Quitting  box,  Ac, 
or  otherwise  misconducting  himself,  (0. 12),  59 ;  driving  carelessly,  wantonly, 
Ac,  (0. 18),  59  ;  Forms  of  informations,  495 ;  [indictable]  :  coachman  wan- 
tonly and  ruriousbr  driving  and  injuring  person,  (0. 1),  59. 

Carriers,  59 ;  bailee  of  goods,  Ac,  fraudulently  converting  same,  (0. 1),  59 ;  bail- 
ment, what  is,  (note  z),  59. 

2  o  2 
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Cart,  to  have  its  owner's  name,  d:c.,  painted  uu  off  sido  legibly,  946. 

Carter  licensed  in  Sydney,  60. 

Case,  action  on  the,  against  Justices,  where  it  will  lie,  251. 

Cattle,  60 ;  see  ••  Abattoir,-  •«  Animals,**  "  Batcher,**  "  Larceny.** 

Cattle,  driving  through  proclaimed  towns,  except  between  6  and  8,  a.  m.,  60. 

Cattle,  Qsing,  &c.,  without  owner's  consent,  (O.  1),  60  ;  Jnstioes  may  commit  for 
felony  instead,  [note  c],  60 ;  skin,  Ac.,  of  stolen,  found  m  poaaeasion  or  dweD- 
ing,  [O.  2],  61  ;  [indicUblel :  stealing,  or  killing  with  intent  to  steal  (0. 1). 
61 ;  offender  may  be  convicted  under  17  Vic.,  No.  3,  (note  D),  61 ;  maHdonsIy 
killing,  maiming,  or  wounding,  (0.  2),  61 :  in/ormation$  for  cattle  ttealingt 
killing,  J-c,  496 ;  see  ** Animals,  Cruelty  to  ** ;  restitution  of  stolen  cattle  may 
be  awarded,  61 ;  vendee  who  delivers  cattle,  or  Days  back  smn  received,  may 
recover  from  vendor,  62 ;  search  warrant  for  stolen  cattle,  63. 

Cattle  dying  on  road  or  being  diseased,  see  ** Butcher" ;  straying  on  road,  (O.  19),  331 

Caniion  to  person  accnsed  of  indictable  offiBnoe,  before  making^  itatemeirt,  1S5.  186; 
Form  of  ttatement,  (N.),  438 — 439  ;  whole  caution  to  be  prmted«  186,  439. 

Cellar,  makinjg^,  with  opening  beneath  footway,  (O.  25),  334. 

Certificate  ofnon-appearaaoe  on  recognizance,  in  summary  oonvietions,  where  hesnag 
adjourned,  200 ;  Form  of  (F.),  455  ;  in  indictable  offence,  where  remand  and  exsmi- 
nation  adjourned,  168,  189  ;  horm  of  (Q.  4),  44& 

Certificate  of  dismissal  of  an  information  or  corapUint,  (s.  14),  SOI,  232  ;  Form  of  fM.;, 
466  ;  minute  of  order  of  dismiaaal  for  service  under  $.  17,  232.  466. 

Certificate  of  Clerk  of  the  Peace  that  costs  of  an  appeal  are  not  paid«  207  ;  Form  of 
[R.].  482. 

Certificate  of  indictment  being  found,  to  authorize  warrant,  158 ;  Form  of  (F.),  43S. 

Certificate  of  gaoler  of  receipt  of  prisoner,  172  ;  Form  of  (T.  2),  449  ;  money,  ^c^ 
found  on  prisoner,  450. 

Certificate  of  consent  to  bail  by  examining  Jnstioe,  (s.  23).  171,  32;  Form  of,  indorssd 
on  commitment,  (S.  3),  445 ;  the  like  on  separate  paper,  (S.  4),  446. 

Challenge,  provoking  to  send  a,  or  sending,  or  taldng,  (0.  1 ),  64  ;  information 
for,  496. 

Chapel,  setting  fire  to,  (O.  2),  20 ;  distarbing  oongregatidn  in,  (0.  1),  65  ;  (O.  3),  €6 ; 
riotonBly  demolishing,  (0.  3),  388. 

Charge  of  an  indictable  offence,  for  which  a  warrant  may  issue,  157,  174. 

Cheating,  64  ;  see  **  False  Pretences,**  '*GFaming;*'  sellmg  by  ialse  weights,  (O.  1),  64. 

Child  murder,  see  **  Concealing  Birth  " 

Child,  concealing  birth  of,  (0.  1),  68 ;  deserting,  (O.  1),  64;  desertion  of  children  hy 
parents,  (note  f),  64  ;  stealing,  (0. 2),  64 ;   information  for  child  Mtealing,  496. 

Children,  desertion  of,  see  "  Bastard.'' 

Chinese  witness,  how  sworn,  213. 

Chloroform,  administering,  to  enable  person  to  commit  folony,  (0.  5),  29  ;  informaiion 
for,  492,  493. 

Christmas  Day,  not  closing  public-houses  on,  (0.  12),  367. 

Church  [summary  convictions] :  disturbing  peaoher  during  sermon,  &o.,  (O.  1),  65 :  dis- 
turbing divine  service,  (0.  2),  65 ;  aiding,  (0.  3),  65  ;  rescuing  offenders,  (0.  4), 
65  ;  [indictable] :  disturbing  oon^gation,  (0.  1,  2.  3).  65,  66. 

Clergymen,  arresting,  on  way  to  service,  (O.  1),  66;  offending  against  Marriage  Act, 
see  **  Marriage  ;'*  against  Registration  Act,  see  ^  Registration.'* 

Clerks,  larceny  by.  (0. 25),  289 ;  embeszlement  by,  (0.  1).  96 ;  informationM  for,  499. 
509. 

Clerks  of  Petty  Sessions,  see  **  Fees,"  "  Fines,"  **  Recognisances." 
Clerks  of  Bench  faib'ng  to  make  return  of  registration  of  lioeased  distillers,  (O.  16),  84 ; 
account  to  be  rendered  monthly,  209  ;  form  of  return,  fT.),  484  ;  quarterly,  115. 
Clerks  of  Petty  Sessions  refusing  to  give  copy  of  register  of  dog,  (0.  8),  88. 
Coach,  staire,  ooaohmen  of,  furiously  driving  and  injuring  person,  (O.  1).  59  ;  [sumuMrt 
conviction]  :  through  intoxication,  or  negligence,  or  oy  wanton  driving,  or  by  otkor 
misconduct  endangering  passenger's  ssfoty,  or  injuring  the  property  of  owner  of 
coach,  (0.  13),  59 ;  see  **  Carriages." 
Coal  mine,  stealing  from,  (0.  14),  288 ;  setting  fire  to,  (0.  5),  20. 
Coal  and  Collieries,  66 ;  owner  of  mine  refusing  entry  to  examine,  (0. 11  66. 
Cock-fighting,  keeping  a  place  for,  or  suffering  same  to  be  so  used,  (O.  3),  6  ;  (0. 7). 

7  ;  information  for^  487. 
Codicil  to  a  will,  forging,  (0.  4),  125;  stealing  or  destrering,  (O.  4),  267, 
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Coin,  ooirotflrfeitiiig,  &e.,  gilcEng  or  lilTerin^,  oolering,  (O.  1),  66  ;  impAuriog,  4e.,  (O. 
2),  67  ;  baying,  Mllin^,  &o.,  oonnterfeit,  (O.  3),  67  ;  uttering  oounier^t,  (0.  4), 
67  ;  ottering  ooanterfeit,  aooompanied  by  possession,  Ac,  (0.  5),  67  ;  haring  pos- 
session, Aom  with  intent  to  utter,  (0.  8),*67 ;  derk,  or  officer,  or  depotj,  Ae^  sign- 
ing, or  certifying,  or  nttering  false  oo|>j  of  information  for  uttering,  Ao.,  (O.  10), 
67  ;  making  or  mending,  or  possessing  coining  tools,  without  authority,  (0.  11),  67  ; 
counterfeiting  copper,  <ftc.,  (0. 12),  67  ;  uttering  fidse  copper,  (O.  13),  67  ;  infot" 
nuUion  for  utUring,  496. 

Collieries  see  **  Coal.** 

Colt,  stealing,  (0.  1),  61  ;  wounding,  (O.  2),  61. 

Conuneneement  of  imprisonment  for  a  subseipieiit  oflbnoe,  284  ;  Form  of,  471 ;  when 
it  runs  from,  241. 

Commitments  [in  summary  oonyictions  and  erderi]  should  be  several  against  each,  241 ; 
where  the  punishment  ia  by  imprisonment,  205,  206,  242;  Form  of,  (P.  1),  475  $ 
in  case  of  adjournment  of  hearing,  <  s.  16),  201,  225  ;  Form  of  (D.),  463 ;  instead 
of  issuing  a  distress  warrant,  (s.  19 ),  203y  243 ;  until  return  niade  to  a' warrant  of 
distress,  (s.  20 ),  204  ;  io  default  of  distress,  (s.  20 ),  204 ;  Form  of  (N.  5),  470  ; 
in  default  of  distress  for  costs  where  punishment  is  imprisonment  only,  (s.  24),  207, 
24 2 :  Form  of  (P.  5),  479 ;  in  derault  of  distress  upon  an  order  of  dismissal, 
(s.  17),  202,  232  ;  ^brm  cf,  (Q.  2),  480 ;  indefocdt  of  distress  for  costs  of  an  appeal, 
(s.  27),  207  ;  Form  of  (s.  2),  483;  in  the  first  instance  for  non-payment  of  a 
penalty,  (s.  23),  205 ;  Form  of,  (0.  1),  472 ;  of  a  defendant  for  a  subsequent 
offence  and  eottolatiye  imprisonments^  234 ;  Form  of  for  a  consetutivt  period^ 
where  eonvieted  on  the  9ame  day  of  two  or  more  effeneet,  470 ;  Form  of  upon  a 
conviction  for  a  second  or  eubseqiient  offence,  adaf>ted  to  where  imprisonment  only 
adjudged,  or  whert  penalty  impoeed,  and  impnwnmtnt  in  defauU  of  payment, 
471. 

Commitment  for  penalty,  Ao.,  after  appeal,  ^s.  27),  207,  and  {note  n),  10. 

r4)mmitment  in  summary  oonvietions  not  void  for  defects,  240,  241. 

Commitments,  backing,  see  "  Backing  Warrants." 

Commitments  [in  indictable  offences],  for  offences  at  sea  or  abroad,  (s.  2),  157,  158  ;  see 
**  Admiralty  ;*'  upon  an  indictment  found,  (s.  3),  158 ;  Form  of  (H.),  432 ;  after 
examination  on  an  ordinary  charge,  (s.  25),  172,  185 ;  Form  of  (T.  1),  449  ;  for 
an  offence  committed  in  another  county,  ( s.  22),  169  ;  Form  of  warrant  to  eon* 
vey  the  aecuted  before  a  Juetice  of  the  Colony,  ^e.,  in  which  the  offence  woe  com- 
mitted,  (R.  1).  444  ;  of  accused  on  surrender  of  his  bail,  36  ;  Form  of  complaint 
of  bail  for  the  accused  that  he  may  be  committed  in  discharge  of  their  recogni" 
Monces,  447  ;  Form  of  warrant  to  apprehend  accused,  447  ;  commitment  of  accused 
on  surrender  of  bail  after  apprehension  under  warrant,  448 ;  the  like  after  appre* 
hension  without  warrant,  448  ;  see  "  Recognizance." 

Commitment  of  witnesses  for  refusing  to  be  examined  in  summary  oonnetions  and  ofders, 
197,  223,  423  ;  Form  of,  (G.  4),  457  ;  the  like  in  indictoble  offences,  (s.  16),  165 ; 
190,  423 ;  Form  of  (ll  4),  436 ;  for  refusing  to  enter  into  recoffniaanoe  to  give 
evidence^  (s.  20),  167;  Form  of  (P.  1),  440;  on  snmnder  of  nail  for  witness, 
{note^),  188 ;  Form  of,  of  witness  refwmii  to  be  s/wom  who  attends  without  sum' 
mons,  436. 

Commitment  for  want  of  sureties  to  keep  the  peace,  897  ;  Form  of,  617. 

Common  gaming-house,  keeping,  (0. 1),  127  ;  see  **  GKunmg-Honsea." 

Common  informer  eao  give  ericMnee  in  lus  own  ease,  (s.  14).  265. 

Competency  of  certain  persons  as  witnessea,  106. 

Complaint  to  obtain  an  order  for  payment  of  money  or  otherwise,  need  not  be  in  writing, 
(8.  8),  197,  200 ;  nor  on  oatn,  (&  1),  192,  211,  212 ;  to  include  only  one  matter  of 
complaint,  (s.  10),  198,  220 ;  may  be  made  by  complainant,  or  his  conusel  or 
attorney,  (s.  10),  198,  212. 

Complaint  for  an  indictable  offence,  (s.  8),  160,  174;  Form  of  (A.),  429. 

Complaint  or  information,  dismissal  of,  (s.  14),  201,  227,  228  ;  order  of  dismissal,  228; 
Form  of  order,  (L.),  465  ;  certificate  of  dismissal,  (M.),  466. 

Complainant  or  informer  to  have  notice  of  apprehension  of  d^sndant,  (s.  13),  200, 227 ; 
if  he  do  not  attend,  dismissal  or  bearing  adjourned,  224,  225,  227  ;  eosts  recovered 
from,  and  committal  forthwith,  (ss.  16,  18),  202,  203,  227 ;  requisites  to  prove 
service  of  notice  of  adjoumment,  227. 

Complainant  a  competent  witness  in  all  eases,  108,  265 ;  may  have  attorney,  (s.  13), 
199,  209,  225. 
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Detttb,  tee  « Reg^ntraUoD,"  386. 

DeeUration  instMd  of  oath,  318. 

DeelantioD,  dying,  how  to  be  taken,  Ae.,  104,  430. 

Deoojioff  away  a  ekild,  or  harbouring  it,  (0.  81,  64. 

Deeds  relating  to  real  property,  fofging,  (O.  5),  125 ;  ekealing,  Ae^  (O.  3),  28?. 

Defacing  wall,  houae,  Ac,  0.  37),  337  ;  boundary  maiks  Of  towii%  (O.  38),  337 ;  m 
•*  Polioe." 

Defect!,  [OB  eommary  oonvietioDt  and  Ofden],  in  informatioM  or  eamnlaiDU»  (ai.  1,  9j, 
192,  197,  215,  226 ;  in  warranta,  (i.  3),  193 ;  not  aided  io  ooBTietioiia  or  eonmit- 
ments,  239  ;  to  be  amended  on  prohibition,  habeaa  oorpoi,  Ae^  (a.  9),  261  ;  (t.  10), 
864,  271,  272 ;  and  Appendix,  571. 

Defects,  [on  indictable  offences],  in  information  and  complaint^  (a.  8),  160 ;  in  iob- 
menses  or  warrants,  (s.  9),  161. 

Defenoe  in  smnmary  convictions  and  ordan  may  be  by  eouiel  or  attomej,  (a.  12),  19f ; 
of  aoonsed  in  indictable  offences,  186. 

Defendants,  ae?eral,  may  be  joined  in  an  infiirmatioii,  214 ;  whea  defaiidaiit  prooseded 
against  by  a  description  of  bis  person,  (s.  3),  194. 

Delaying  letters,  see  '«PosUge,"  346. 

Deliyeranoe,  warrant  of^  where  aoonsed  bailed  after  oommittal,  (a.  24),  178,  33;  /bm 
•/,  (&  5),  446 ;  liberate  on  payment  of  penalty,  Ae.,  in  sommarir  oonfietioai, 
(ss.  28,  31),  208,  209,  241  ;  Ftfrm  of,  48L 

Demand  of  penalty  not  necessary  before  enforoing  payment^  242. 

Demanding  money  with  menaces  with  intent  to  atoal  aaoM,  (O.  20),  288  ;  aendio^  kiter 
to  the  like  effect,  (0.  2),  289. 

Demolishing  houses,  Ac,  see  *'  Riots,**  388. 

Deposition  of  constable  to  service  of  sammona  oa  defendant  in  aonunary  proeeedings, 
222 ;  Form  off  177 ;  jomt,  where  conetabU  unaUe  to  read,  178  ;  or  im  aocnsed  in 
indictable  offences,  177,  178;  Form  of ^  177,  178;  on  witaeas,  [in  sanunary  pro- 
ceedings], (s.  7),  197 ;  Form  of,  456 ;  [indictable  oilenoea;^  (s.  16),  164 ;  Form  of, 
177. 

Depoeition  on  charge  of  tummary  offence  being  tubetantiated  before  iatua  of  a  var- 
rantf  451 ;  that  a  pereon  i»  a  material  witness,  455. 

Depositions  of  witnesses  in  indictable  offences,  mode  of  taking,  (s.  16),  164;  Form  o/, 
(M.),  437  ;  of  deceased  witnesses  may  be  read,  (i.  17),  202 ;  of  decaaaed  witnessM 
for  the  prisoner  may  be  read,  (s.  16),  263 ;  or  if  too  ill  to  travel,  or  certified  to  be 
unable  to  bear  expense  of  attendance,  (s.  13),  265 ;  accused  entitled  to  copies  both 
of  witnesses  for  prosecution  and  for  accused  on  oommittal,  whether  by  Joatioes  or 
coroner,  but  not  on  remand  or  discharge,  (s.  27),  173  ;  (a.  3),  260,  190. 

Description  or  name  of  defendant  in  warrant  of  apprehension  in  summary  prooeedings 
sufficient,  (s.  3),  194. 

Desertion  of  child  by  parent,  see  "  Dastard** ;  of  wife  by  husband,  aee  "  Wife.*' 

Destroying  bridges,  iui.,  mile-stones,  Ac,  fences,  Ac,  pump,  Ao^  (O.  &— 9),  329 ;  (0. 
8),  410  ;  see  «* Police,"  "Tolls,"  «*  Malicious  Injunea.*' 

Detention  of  defendant  until  return  of  distress  warranty  (s.  20),  204. 

Detention  of  accused  where  indictment  foond  against  him  and  he  is  already  in  enstodj, 
(s.  3),  158  ;  Form  of  warrant,  (L),  434. 

Discharge  of  apprentice  for  ill*usage  or  neglect  4if  naiter,  (0.  2, 4),  16, 17  ;  of  aerraDtt, 
(s.  10),  304. 

Discharge  of  defendant  on  payment  of  penalty,  (ss.  28,  31),  207,  209,  241  ;  tm  recog- 
nisances where  case  adjourned,  (ss.  16,  13,  3,  9),  202,  200,  193,  198,  225  ;  of  per- 
son charged  with  an  indictable  offence,  (s.  21),  168 ;  the  like  on  bail  taken  aft«r 
committal,  (s.  24),  172  ;  see  ** Deliverance^* 

Discretionary  power  of  Justices  to  admit  to  bail,  ^s.  23),  170,  32 ;  no  aotioa  to  ba 
brought  against  Justices  for  exercising  a  discretion  given  them,  (s.  4),  247,  251. 

Diseased  cattle,  see  "Butchers"  ;  sheep^  see  ** Scab.** 

Disguised  by  niirht  with  intent  to  commit  felony,  (0.  6),  145. 

Dismissal  of  information  or  complaint,  (s.  18),  201,  225,  231 ;  reoovenr  of  eoits  horn 
complainant,  (227) ;  order  or  dismissal,  (s.  14),  200,  226;  Form,  (L),  465;  certi- 
ficate of  dismiKsal,  228 ;  Form,  (M.),  466 ;  distress  warranty  (Q.  iL  479 ;  com- 
miiment  in  default,  (Q.  2),  480 ;  complainant  may  be  committed  forthwith,  (a 
19).  203. 

Dioubeuieuce  of  statute  where  no  penalty  annexed,  79. 

Disorderly  oonduct  in  public  houses,  365 ;  Form  of  informiotion,  513,  514. 
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Diforderlj  house,  79;  unlicensed  playhouse  deemed  to  be,  405;  keeplnftt  Ac,  80; 
information  for  keeping,  498  ;  decision  of  Supreme  Court, — ^R.  v.  Rushton,  539. 

Distiller,  80 ;  procedure,  (note  t),  80 ;  carrying  on  business  in  unproolaimed  places, 
(0.  81),  1 ;  keeping  still  without  license,  (0.  2),  82;  apothecary  possessing  still 
without  license,  (0.  3),  82 ;  person  keeping  still  for  lawfiu  purpose  without  hcense, 
(0.  4 ),  82 ;  maker  ot  wine  keeping  stul  without  license,  (0.  5),  82 ;  Gas  Light 
Oompanj  keeping  still  without  license,  (0.  6 ),  82 ;  using  business  of  brewer,  oc, 
on  premises  where  there  is  a  still,  (O.  7),  82 ;  disposing  of  illioit  spirits,  (0.  8), 
83;  purchasing  illicit  spirits,  (O.  9),  83;  oribing  Inspector,  Ac.,  (0.  10),  83  ;  In- 
spector taking  bribe,  1 0.  16),  84 ;  possessing  unlicensed  still,  Ac.,  or  unlawfhUj 
distilling,  Ac.,  (0.  12),  84;  commencing  to  make  or  landing  anj  still  without 
giving  written  notice  to  Chief  Inspector,  (0.  13),  84 ;  selling  such  still  without 
giving  such  notice,  (O.  14),  84;  erecting  still  without  ^ving  written  notice, 
fO.  15),  84 ;  Clerk  of  Bench  failing  to  mj3i:e  return  of  r^stration,  (0.  16),  84; 
brewer,  Ac.,  selling  spirits  without  being  registered,  (0.  17),  84;  brewer  selling 
spirits  on  premises  registered  for  brewing,  TO.  18),  85 ;  brewer  keeping  beyond  six 
ndlons  of  spirits  on  premises,  (0.  19),  85 ;  orewer  neglecting  to  have  name  painted 
M^bly,  (0.  20),  85 ;  obstructing  any  officer  of  Customs,  (0.  21),  85 ;  offering 
bnbe  to  Inspector,  Ac.,  to  induce  connivance,  (0.  22),  85 ;  Inspector  taking  bribe, 
(O.  23),  85  ;  see  "  Brewer"  ;  warrant  of  entry  to  arrest,  registration,  [note  w), 
84  ;  claims,  (note  x),  85 ;  decision  of  Supreme  Court, — in  re  mlliams,  634. 

Distress,  85 ;  anyone  distraining  as  agent,  Ac.,  without  warrant,  or  reftising  to  deliver 
dupUeato  to  tenant,  or  neglecting  to  post  up  inventory,  or  charging  more  than 
authorized,  (0.  1),  86 ;  how  to  diSrain,  (note  t),  85 ;  decision  of  Supreme  Court» 
—ex  parte  Cockbnm,  535. 

Distress,  power  to  deal  summarily  with  oases  of  oppressive,  (note  r),  341. 

Distress  warrant  upon  oonviotion,  (s.  19),  202,  239 ;  Form  of,  (N.  1),467;  where  dis- 
tress would  be  ruinous,  or  on  confession  of  no  goods,  commitment,  (s.  19),  203 ; 
Form  of  467  ;  distress  warrant  upon  an  order,  (s.  19),  203 ;  Form  of  (N.  2),  468 ; 
Form  of  Indoreement  in  hacking^  (N.  3),  469 ;  Form  of  Constable  e  return,  (N.  4)| 
470;  detention  until  return  of^  (s.  20),  204 ;  after  appeal  for  the  costs,  (s.  27), 
207  ;  for  costs  upon  complainant's  goods  on  dismissal  of  charge,  (s.  18),  202;  Form 
of  for  eoate  upon  order  for  diemiteal  of  charge,  (Q.  1),  479 ;  commitment  for 
want  ofdittreee,  (Q.  2),  480. 

Ditches,  (O.  8),  410;  see  "Tolls." 

Dock,  stealing  from,  (0.  24),  289. 

Dogs,  ill-treating,  '0.  1),  5;  see  ''Animals." 

Dogs,  [summary J:  86 ;  stealing,  (O.  IJ^  86  ;  knowingly  having  stoieL  dog,  or  its  skin, 
in  possession,  (O.  2,  3),  87  ;  [inoictable] :  corruptly  taking  rewards  as  to  stolen 
dogs,  87 ;  search  warrant,  (note  b),  87  ;  offenders  remanded  or  bailed,  (note  n),  87 ; 
Forme  oj  information,  eearch  warrant,  conviction,  498. 

Dog,  (registration),  87  ;  mode  of  registering,  (note  b),  87  ;  persons  keeping  dogs  in 
prodaimed  towns  without  reg^tering,  (0.  1),  87;  wilfully  ^ving  an  erroneous 
description,  (O.  2),  88 ;  Clerk  of  Pettv  Sessions  refusing  to  give  copy  of  registra- 
tion, (O.  S),  88 ;  owner  of  dog  that  shall  rush  at  any  person,  or  horse,  or  Imllock, 
whereoy  liie  or  limbs  are  endangered,  (0.  4),  88 ;  constable  failing  to  report  any 
unregistered  dog,  (0.  5),  89;  constable  negleotinff  to  destroy  oog  illegally  at 
large,  (0.  6),  89 ;  constable  maliciously  killing  dog,  Ac.,  (0.  7 ),  89 ;  keeper  of  any 
dog,  Ao.,  who  shall  attack  any  person,  ^0.  8 ),  89  A  346 ;  evidence,  proor  of  resis- 
tration,  {note  f),  88 ;  appeal,  (note  o),  88 ;  dogs  not  registered,  Ac,  to  be  killed, 
(note  H),  88  ;  as  to  sheep  dogs,  {note  x),  88 ;  evidence^  ownership  of  dog,  {note 
L),  89. 

Dove  or  pid^^eon  stealing,  (O.  4),  285  ;  receiving  same,  (O.  10),  286. 

Drivors  on  highways,  ounces  by,  (0.  12),  58 ;  owners  liable  for,  {note  x),  57  ;  tnformo' 
tion  for  driver  carrying  on  roof  luggage  above  the  ptoper  height,  495 ;  r^eing 
to  measure  luggage,  495 ;  quitting  box  before  pereon  at  horeee*  heade,  495  ;  ueing 
abutive  language  to  paeeenger,  495  ;  neglecting  to  take  care  of  luggage,  495 ; 
furiouely  driving,  495  ;  see  ^Carriagee  (Liceneedy* 

Drovers,  trailing  on  Sunday,  {0.  4),  395 ;  see  *<  Sunday.'* 

Drown,  attempting  to^  (0.  2),  28. 

Drugs,  see  '*  Abortion,"  "  Brewer,"  "  Publican  ;"  administering  to  a  person  to  enable 
oflfonder  to  commit  ftAxmj,  (0.  5;,  29. 
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DrankeniiMi,  89  ;  being  foand  dronk  tnd  diwrderij,  (0.  1),  89  ;  liaMtiMl  dnmkard, 
or  ihrioe  oonvioied  IS  months  before,  behaTing  notonsly,  (O.  8),  89  ;  sfiprebeiiBiai 
of  dmnlurda,  {noU  m),  89 ;  licenied  penon  ffopplTmg  liquor  io»  after  pnlkibitkm, 
(0.  3^,  90  ;  penon  procuring  liquor  tnr  prohibited  dnmkmrd,  (O.  4),  90 ;  probili- 
tion,  Jnttioeir,  {noU  m),  90  ;  Form  from  ttheduU  B  o/19  Yic^  No.  84, 499 ;  m 
to  procedure  and  reooTery  of  ootta,  (note  o),  90 ;  in  gaol,  aee  ''GaoL*' 

DoeUing,  see  **  Challenge.** 

Damb  and  deaf  witness  to  be  interpreted,  218,  831 ;  F^urm  of  omtk,  SIS. 

Doplicates  of  pawnbrokers,  forging,  (0.  3/,  325  ;  loss  of  remedy  for,  (noU  s ),  323. 

Dotj,  neglect  ot,  by  consUble,  (O.  I),  76 ;  see  **  ConsUble." 

Dwelling-honse,  setting  fire  to,  ( 0.  1,  2),  80 ;  breaking  and  entering,  and  stealing,  (0. 
1),  144  ;  stealing  b,  to  Talne  of  £5,  (O.  21),  288 ;  IVMnas  ofit^formatitmi,  488^ 
494.  502,  508. 

Dying  declaration,  mode  of  taking,  104,  430. 

E. 

Electoral  Act,  92 ;  [summary] :  wilfully  misleading  collector,  or  eavsiag  fidse  aarae  to  be 
inserted,  (0.  1),  92;  Betarning  Officer  neglectine  duty,  (0.  2),  98;  presidirg 
Justice  or  officer  neglecting  duty,  (0.  3),  92 ;  [incuctable]  :  wilfully  making  ftke 
answer,  Ac,  in  any  way  afrecting  qualification,  (O.  1 ),  92 ;  Toting  aeeond  time  or 
personating  elector,  (0.  2),  93;  disqualified  pmon  yotiog,  (0.  3>,  93;  wilfullT 
giying  faXae  eridence  before  Election  Committees,  (O.  4),  93 ;  person  smnmoaM 
By  Election  Committee  disobeyiug  summons,  or  recusing  to  produce  papers,  or  pre- 
yaricating,  Ac.,  (0.  5),  93 ;  see  "  Bribery.** 

Electric  Telegraph,  93 ;  officer  not  transmitting  messages  in  proper  order,  (O.  1),  93 ; 
officer  damaging  private  despatches,  (0.  2),  98  ;  person  obstructiiig  oonstmctiQa 
of^  or  injuring  works,  (0.  3),  94  ;  obstructing  offiTcer,  (0.  4),  94 ;  compensatinn, 
(r^ote  ft),  94. 

Embezzlement,  statutory  definition  of^  94 ;  distinction  between,  and  laitxoy  by  a  ser- 
yant,  94  ;  distinction  between  maker  and  principal,  95. 

Embesslement  by  agents,  bankers,  Ac.,  (O.  1),  5  ;  oy  clerks  or  seryanta,  (O.  1),  90; 
by  government  servant,  (0.  2,  90 ;  as  to  indictment,  {note  s),  90 :  ^'yaluable 
secorities"  within  9  Vic,  No.  2,  {noU  t),  90 ;  information  for  embezzUnunt  ^ 
eUrk  or  tervant,  499. 

Embracery,  see  "  Juror.** 

Encroachment,  making,  on  road,  (0.  40),  338. 

Enforcing  summary  oonvictions  and  orders,  239  ;  time  within  which  fines  are  enfbreesble, 
239  ;  mandamus  for  enforcing,  discretionary,  240  ;  one  Justice  may  enforce,  240 ; 
consecutive  periods  of  imprisonment,  234  ;Form  of  462 ;  of  the  form  of  the  com- 
mitment, 240 ;  time  from  which  imprisonment  runs,  241  ;  provisions  as  to  defects  in 
commitments,  240 ;  where  several  offenders,  241 ;  dischai^  of  defendant  on  par- 
ment,  241  ;  no  demand  of  penalty  necessary  before  enfbromg,  242  ;  where  time  it 
given,  proof  of  non-payment,  242;  proyisions  as  to  amendment  of  defects  in  con- 
victions, orders,  or  commitments  on  prohibition,  habeas  corpus,  Ac,  (s.  9),  261; 
(s.  10),  264,  271,  560. 

1.  Enforcing  convictions  on  informations,  where  imprisonment  only,  (s.  24),  806,  242; 

Form  of  commitmentt  (P.  1),  475 ;  warrant  of  dittreu  for  costs,  (P.  3),  477: 
eommitmtnt  for  want  oj  distrett,  (P.  5),  479  ;  where  imprisonment  in  default  cf 
pajrment,  (s.  23),  205;  Form  of  eommitmmi,  (0.  1),  472;  where  oenaltr  to  be 
levied  by  distress,  and  imprisonment  in  default,  (s.  19),  203 ;  where  distress  vooki 
be  ruinous,  or  no  goods,  committal,  (s.  19),  203 ;  distress  implies  power  of  sale. 
242;  commitment  or  security  until  return  of  distress  warrant,  (s.  20),  204 ,  Form 
{(f  recognizance,  468  ;  effects  of  partners  may  be  seised,  242  ;  defendsjit  in  replevr, 
242 ;  penalty  of  wife  not  to  be  levied  on  husband's  goods,  243 ;  in  defaalt  of  siift- 
cient  distresH,  committal,  (s.  21),  204,  243;  Form  of  distrese  warranty  (N.  1), 
467 ;  eommitment  for  want  of  sufficient  disiresst  (N.  6),  470 ;  where  no^  rwnedv 
given  in  default  of  distress,  (s.  22),  205,  243  ;  where  no  remedy  to  enfoTx:«  paymcDt, 
m^  be  by  distress  or  by  procedure  of  5  W.  IV.,  No.  22,  243 ;  proyisions  of  5  W. 
IV.,  No.  22,  244  ;  decision  of  Supreme  Court,— ex  parte  Cockburn,  535, 

2.  Enforcing  orders  on  complaints,  201 ;  minute  of  (»tler  to  be  first  served,  (s.  17  ^ 

202,  245;  Form  of  minute,  476;  where  imprisonment  only,  (a.  84),  806,  24S; 
Form  of  commitment,  (P.  2),  476 ;  Warrant  of  diatreae  for  eoata,  (P.  4),  478: 
commitment  for  want  of  dietreet,  (P.  5),  479;  where  imprisonment  in  defanll  d 
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pajment,  (9.  23),  205 ;  Form  of  commitmenL  (0.  2),  475 ;  where  penalty  to  be 
leyied  by  distreas  and  impriaonment,  in  default,  (b.  19),  203 ;  Form  0/  dittresa 
warrant,  (N.  2),  468 ;  where  no  remedy  on  default  of  distreas,  (s.  22),  205,  243 ; 
or  no  remedy  for  enforcing  payment,  244. 

3.  Enforcing  costs  on  dismissiS,  by  distress  and  imDrisonment^  (S.  18),  203 ;  Forms : 

order  o/dismutalt  (L.)»465;  eertifieaUt  (M.),  466;  distrett  toarrafU,  (Q.  1), 
479 ;  indortejnent  in  backing  distress  warrant,  (N.  3)«  469 ;  constable's  return^ 
(N.  4),  470  ;  warrant  of  committal,  (Q.  2/,  480 ;  gaoler's  receipt  for  d^endant, 
481. 

4.  Enforcing  costB  upoo  appeal,  (s.  27),  207 ;  distress  warrant  for  costs  of  oippsaX,  (S. 

1).482. 

Enticing  away  a  child,  <  O.  2),  64. 

Entry  ^oroiMe)  and  detainer  at  oommon  law  and  by  Statute,  97  ;  (0.  1,  2),  97 ;  not 
assisting  Jostioes,  (0.  3),  97 ;  Forv^s  cf  informations,  500. 

Escape^  prison  breach,  and  rescue,  98  ;  [summary] :  offender  imprisoned  for  not  exceeding 
14  days,  refusing  to  do  hard  labor,  or  escaping,  (0.  1 ),  98  ;  person  nnanthorizea 
communicating  with  suoh  offender,  (0.  2),  98 ;  [indictable]  i  rescuing  murderer  or 
his  body,  (0.1  ),  98 ;  officer  permitting  escape,  (0.  2),  98 ;  breaking  prison,  (0. 3, 
4^  99 ;  conveying  mask,  Ao.,  into  prisoner,  ( O.  5),  98 ;  aiding  escape,  (0.  6),  99  ; 
aiding  escape  of  transported  felon,  (0.  7),  99  ;  rescnbg  prisoner,  (0.  8,  9),  99  ; 
aiding  prisoner  while  being  conveyed  to  prison,  (0.  10,  11),  99 ;  rescuing  goods  or 
breaking  pound,  (0.  12),  99 ;  escaping  m>m  prison  in  cnarge,  (0.  IS),  99  ;  G^ 
Temor  may  authorize  hard  labor  ont  of  prison,  (note  x),  99 ;  liability  of  person 
charge,  {note  j),  100 ;  as  to  felons  convicted  in  the  Colony  absconding  from  dis- 
trict, (noU  t),  100. 

Escape  oi  Ytmata,  (O.  3),  418. 

Estate  real,  (toeds  relating  to,  stealing,  (0.  8),  287 ;  forgiuff,  (0.5),  125. 

Estreating  recognizances  in  summu^  convictions  and  orturs,  ^bs.  3,  9,  13,  16),  193, 
198,  200,  202 ;  on  remand  in  indictable  ofiences,  (b,  21;,  168 ;  for  keeping  the 
peace,  398 ;  see  381 — 386,  ^* Recognizances:^ 

Evading  payment  of  tolls,  (0.  6),  409 ;  see  **  Tolls." 

Evidence ;  proof  of  the  issue,  intent,  malice,  guiltv  knowledge,  100 ;  best  evidence^  101 ; 
secondary  evidence^  102 ;  hearsay,  103 ;  declarations  Md  acts,  104 ;  dying  declara- 
tions, 104 ;  admissions,  confessions,  105,  168 ;  privileged  communications,  106 ; 
witnesses,  competency  o(  106,  206 ;  husband  ana  wife,  106,  230 ;  *'  criminal  pro- 
ceeding," {note  0),  107 ;  d^gradins  questions,  109 ;  examination  and  cross-exami- 
nation, 109 ;  written  evidence  and  presumptions,  110 ;  witnesses  giving  fidse  evi- 
dence^ 231 ;  of  a  previous  conviction,  233 ;  mode  of  taking  in  summary  proceed- 
ings, 229 ;  to  be  recorded,  229 ;  in  indictable  offences  on  preliminary  examina- 
tion, 180,  188;  for  prisoner,  186;  see  ''Examination,**  **  Witness,**  «  Evidence,*' 
*'  Justices** ;  as  to  compelling  witnesses'  attendance  and  binding  them  over,  190 ; 
as  to  bailing  accused,  (s.  23),  170 ;  see  **BaiL*' 

Ewe,  see  <*  Animals,  Cruelty  to,*'  and  *'  CatUe.** 

Examination,  preliminary,  in  indictable  offenceg,  109. 

1.  The  Court  not  open  Court,  (s.  19),  166,  179 ;  withdrawal  of  charge  when  before 
Justices,  179. 

8.  Taking  the  depositions  in  ordinary  cases,  180 ;  no  otjection  to  information,  summons, 
or  warrant,  (s.  9),  161 ;  in  oases  where  indictment  found,  {%,  3),  158 ;  mode  of 
examination,  (s.  17),  165;  deposition  to  be  read  if  witness  dead,  (s.  17),  165,  (s. 
16^  263;  order  of  examination  of  witnesses,  180;  taking  depositions,  182,  188; 
evidence,  181 ;  previous  conviction,  233 ;  remanding  for  further  evidence,  (s.  21), 
168 ;  observations  bv  accused,  186 ;  confession  of  accused  under  inducement  or 
threat,  186,  68 ;  oroer  of  procedure  on  inquiry,  188 ;  Form  of  depositwn  of  tPtl- 
nesses,  (M.),  437. 

3.  Adjoumea  examination,  189 ;  Form  of  depositions  on  remand  day,  438. 

4.  Defence  of  accused^  187  ;  examining  witnesses  of  accused,  187  ;  if  evidence  insuffi- 

cient, discharge,  (s.  25),  172,  188  ;  depositions  to  be  read,  and  accused  cantioned, 
(s.  18),  166,  185,  186 ;  statement  read  on  trial,  (s.  18),  166,  186 ;  attorney  of 
accused  addressing  the  Bench,  186;  receiving  evidence  for  the  prisoner,  187; 
depositions  of  witnesses  for  the  prisoner  to  be  read,  if  dead,  (s.  16),  263 ;  or  unaUe 
to  travel,  (s.  13).  265;  Form  of  accused's  statements  (N.),  438. 

5.  Committal  or  discharge  of  accused,  188 ;  commitment  on  an  indictment,  (s.  3), 

158;  if  evidraoe  Bimoient>  committal,  (s.  26 j,  172;  commitment  for  trial  {T,), 

2  F  2 
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449  ;  deitmer  qf  pritomr  on  tecand  charfft,  449  ;  ordenDg  ^roMcatioo  Ibr  fttjvrj 
before  JusUoe,  231 :  depoaitions  to  be  retnrned  to  the  Court  lo  whieh  trial  is  to  be 
bad,  (a.  22),  166;  aociued  entitled  to  oopj  of  depositioDB  after  oaee  completed, 
190 ;  bat  not  on  remand  or  when  charge  ommiiiied,  190 ;  restoratioD  oi  priMoei's 
property,  191. 

Exceptions,  exemptions,  in  Statates  must  be  negatiyed  in  the  infomatioiiy  S17 ;  natten 
pr(x>f  of  the  affirmatiTe  is  on  defendant,  (s.  14),  201. 

Exemptions  from  toll  on  highway,  list  of,  406. 

Ex  parte,  hearing  of  information  or  complaint,  (s.  13;,  200,  228. 

Explanation  of  sbbreviationB  used,  viii. 

Explosive  substances,  sending  with  intent,  and  thereby  injuring  building  or  penon, 
(0.  9),  21 ;  (0.  3),  28  ;  (0.  3,  17 ),  297,  298 ;  haying  or  mining  same  with  intent 
to  commit  offisnce,  (0. 10),  21. 

Exposing  person,  (0.  2),  417  ;  indecent  prints,  (0.  2),  417. 

Exposing  person  naked  to  view,  (0.  1 ),  153 ;  see  "  Indecency.** 

Extorting  money  by  accosiug  of  crime,  (0.  1),  3 ;  see  ^Sodomy." 

Extortion  by  omoer,  111 ;  i^armaUon  for,  500. 

F. 

False  imnisonment,  [indictable],  (0.  1),  111 ;  information,  500. 

False  lignts,  exhibiting,  to  bring  ship  into  danger,  (0.  15),  298. 

False  o&h,  see  **  Perjury." 

False  pretences,  distinction  between  and  larceny.  111 ;  examples  of^  112;  obtaining  soj 
onattel,  money,  or  valuable  article  by,  (0.  1^  114 ;  attempt  to  do  so^  (O.  2),  115 ; 
attempting  to  obtain  charitable  contributions  by,  (O.  2),  417 ;  in/onnalumt  for, 
500 ;  decision  of  Supreme  Court, — R.  v.  Uainess,  540. 

Farm  bmlding[s,  setting  nre  to,  (0.  2),  20. 

Father,  putauve,  of  bastard,  see  **  Bastard." 

Fees,  Clerks  of  Petty  Sessions  may  demand  fees,  (s.  1),  115 ;  to  keep  printed  tables  of 
fees,  (s.  2),  115  ;  to  produce  table  on  demandmg  fee,  (s.  2),  115 ;  to  make  letoni 
of  fees  every  three  months,  (s.  3),  115;  schedule  of  fees,  1 16  ;  form  of  return,  116 ; 
clerk  demanding  ille^  fee»  (O.  1),  116;  failing  to  poet  up  table  of  fees,  or  to 
show  it  when  demanding  fee,  (0.  2,  3),  117. 

Felons,  (absconding),  119  ;  as  to  convicts  absconding,  (note  h),  119 ;  evidence  of  being 
transported  convict,  {note  i),  119  ;  [summary]  :  male  aoeoonding  for  upwards  of  a 
week,  &c.,  (0.  1),  120;  from  Government,  Ac.,  a  second  time,  (0.  2),  120;  sei- 
tler,  Ac,  employing,  illegally  at  large,  (0.  3),  120 ;  harbourinfi'  or  seducing  to 
abscond,  (0.  4),  120;  [indictable] :  escaped  from  colony,  found  oeyond  limits  of 
aame,  (0.  1),  120. 

Felona,  (in&nta^,  education  of,  120. 

Felony,  diatinction  between,  and  miademeanor,  117  ;  indictable,  what  is,  118. 

Felony,  see  '*  Examination  ** ;  assault  with  intent  to  oommit,  (0. 5,  9 ),  26,  27 ;  ationpt- 
ing  to  commit  a,  (0.  1),  28 ;  compounding,  (O.  1),  68 ;  misprision  o^  306;  bail 
in,  may  be  received  by  one  Justice,  (s.  23),  170,  32. 

Females  punishable  on  summary  convictions,  214. 

Feme  Coverte,  see  "  Wife." 

Fences,  stealing,  see  "Larceny*' ;  dama^ng,  see  "Malicious Injuries'* ;  (dividing),  117. 

Fermented  liquors,  see  "  Publican,**  "  Distuler,"  "  Brewer." 

Filing  convictions  and  orders  with  Clerk  of  Peace,  (s.  14),  201,  274. 

Filly,  stealing  or  wounding,  see  "  Cattle,**  *"  Animals,  Cruelty  to." 

Fines,  appropriation  of,  121 ;  to  Benevolent  Asylums,  121 ;  of  drunkards,  121 ;  to  the 
Pohoe  Fund,  122  ;  one  moiety  to  informer,  the  oUier  to  Her  Majesty,  122  ;  Justioet, 
may  adjudge  that  no  part  be  paid  to  the  informer,  122 ;  (note  ■),  341,  and  (note  «) 
373. 

Fines  to  be  paid  to  Clerk  of  Justices,  (s.  31),  209 ;  account  to  be  rendered  monthly, 
(s.  31),  209;  see  "Fees." 

Fire,  setting,  to  property,  see  "  Arson." 

Fire,  setting,  to  dwelling-house  through  carelessness  by  servants,  (0.  1 ),  122. 

Fireworks,  [summary]  :  making  or  seOing  squibs,  Ac,  or  implements  for  makings  (0. 1 ), 
122;  permitting  to  be  east  from  dwelling,  Ac.,  into  street,  Ac,  (O.  2),  123  ^ 
throwing,  <fec.,  into  streets,  (0.  3),  123;  making  or  wantonly  letting  off  within 
100  yards  of  public  road,  (0.  8),  410 ;  selling  by  gas,  Ac,  light,  (O.  I),  345. 

Fire*armB,  late  Statute  as  to,  expired,  123 
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FSring  off  gmit  Ac,  in  any  iMd,  for  (he  porpoie  of  lulling,  Ac.,  oatile,  (0.  10),  51. 

FixUirM,  stealing,  by  tenants  or  lodgers,  (0.  26),  289. 

Floor,  see  **  Baker." 

Footway,  ^ing  rubbish  on,  (0.  8,  10),  410,  411 ;  damaging,  (0.  34),  836;  riding 
on,  (O.  13),  830. 

Fordble  entry  and  detainer,  see  "j^ntry,**  ^e. 

Foreign  oonntry,  offenders  in,  flying  here,  see  ''Apprehension.*' 

Forgery,  what  is,  123 ;  OTidenoe,  124. 

Forgery  [summary]  of  stampa  of  weights  and  measures,  (0.  9),  428. 

Forgery,  [inctiotaUe] :  entries  in  registries  of  baptisms,  marriages,  or  burials,  or  in  oo{nes 
of  registries,  (0.  1,  2),  124  ;  Great  Seal  ot  Colony,  or  signature  of  Governor,  Ac., 
(0.  3),  125  ;  private  securities,  will,  bill  of  exchange,  Ac.,  or  undertaking,  warrant, 
or  onler  for  money,  (O.  4),  125 ;  deed,  bond,  acquittance,  receipt,  accountable 
receipt,  warrant,  order  for  delivery,  Ac.,  of  goods,  2to.,  transfers  or  stock,  (0.  5), 
125 ;  purchasing  forged  bank  note,  Ac.,  (0.  6^,  125  ;  banker's  notes,  Ac,  (O.  7,  8), 
125;  roreign  instruments,  (0.  9),  126;  official  documents,  (0.  10),  126;  pawn- 
broker's duplicate,  (0.  3),  325;  license,  (0.  1),  325 ;  list  of  Colonial  Statutes,  126 ; 
in/ormationt  for,  501. 

Fraudulently  obtained  goods,  order  of  deliveiT  of,  (note  n),  340. 

Fraudulently  destroying  or  concealing  wills,  (0.  4),  287. 

Fraudulently  |Mssing  through  toll  gate,  (0.  6),  409. 

Fresh  pursuit  in  execution  of  warrants  of  apprehension,  [in  summary  convictions],  (s.  3), 
193;  [in  indicUblo  offences],  (s.  10),  162. 

Friendly  societies,  126. 

Fruit,  stealing,  see  "  Larceny."  damaging,  see  "  Malicious  Injuries." 

Furious  driving  on  the  highway,  (0. 12),  412. 

G. 

Gaming,  implements  used  in,  publican  having,  Ac,  in  house,  (0.  2),  864 ;  and  (noU  t), 
364. 

Gamee  of  chance,  playing  at  in  street,  Ac,  (0.  2),  417 ;  what  is  an  ''instrument  of 
^;aoiing,'*  or  "open  and  public  phice,*'  (notes  k,  l),  417. 

Gammg,  cheatinj^  at  play,  (0.  2),  128. 

Gaming-houses,  [summary]  :  owner  or  keeper  of,  or  person  having  care  and  management 
of,  and  banker,  Ac,  (O.  1),  126 ;  penon  found  in  such  house,  (0.  2),  127  ;  person 
offimdiog  against  Act,  (0. 3),  127 ;  as  to  search  warrant,  (note  l),  126 ;  jurisdic- 
tion of  the  Magistrates  to  convict  depends  on  the  previous  issue  of  the  warrant, 
(B.  y.  Oaifnor)f  Part  HL,  p.  545  ;  what  is  **  common  gaming-house,"  evidence, 
(note  m),  127 ;  constables  to  visit,  (note  u),  127 ;  publican  keeping  Inlliard  table, 
Ac,  without  license,  (0.  2),  364 ;  as  to  hoense  and  offences  against  it,  (note  t), 
364 ;  permitting  anvone  to  play  in  his  house  on  Sunday,  (0. 4),  328 ;  infortiuUione, 
602 ;  decisions  of  bupreme  C!ourt, — R.  v.  Butterworth,  541 ;  in  re  Cullen,  543 ;  R. 
9.  IMxon,  544. 

Gaming-houses  [indictable] :  keeping  common,  (O.  1 ),  127 ;  cheating  at  cards,  (O.  2), 
128. 

Gaoler  to  give  receipt  for  accused  in  indictable  offence,  (s.  26),  173;  Form,  (T.  2), 
449 ;  recent  for  money  found  on  aeetteedf  450 ;  to  pay  money  received  firom 
defendants  to  Clerks  m  Petty  Sessions,  (s.  31 ;,  209 ;  to  render  monthly  account, 
(S.  31),  209 ;  Form,  (T.),  484. 

Gaol,  [summary] :  an^  RiM>ler,  Ac,  refusing  admittance  to  Justice,  (0.  1),  128 ;  person 
bringing  into  prison  spirituous  liquor,  (0.  2),  129;  [indictable] :  conveying  into 
prison  mask,  Ac,  or  otherwise  aiding  escape^  Ac,  (0.  1),  129  ;  see  "  Isnpe." 

Gaols,  their  management,  Ac,  129 ;  separate  confinement,  130  ;  removal  of  cenfinees, 
130 ;  on  account  of  disease,  130 ;  power  of  Yisitmg  Justice,  (note  t),  128 ;  instme- 
tions  to^  135. 

Gaol  rules,  131. 

GadL  refitting  to  go  to  gaol,  punishment  for,  852 ;  prisoners"  removal  to^  352 ;  hard 
labour  outside  walls  Sf  353  ;  see  "Escape,"  "  Prisoner." 

Garden,  trees,  plants,  Ao.,  growing  in,  stealmg,  see  "  Larceny ; "  damaging,  see  "  Ma- 
licious Injuries." 

Gates,  stealing,  see  "Larceny;"  damaging,  see  "  Malicious  Injuries." 

Gelding,  steaung,  (0.  1),  61;  wounding,  (O.  2),  61. 

Girl,  see  "Abduction,"  "  Carnally  knowing  Female  Children." 
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Gold-fields,  unlioenaed  person  mining  npon  prooliimed  gold-field,  or  oocapying  warte 
lands  there,  or  employing  unlioensea  penon  to  mine,  (0. 1),  136 ;  m  to  appoint- 
ment of  offioers,  llinei's  Right,  eneroaohments,  (note  t),  136 ;  conititnticm  of 
Local  Goort,  (note  u),  137  ;  person  mining,  Ac,  on  land  bekmffinff  to  priTaie  indi- 
vidnal  without  consent,  (0.  2),  136 ;  holder  of  Ifinei's  Rifi^t  disobejing  sammons 
and  failing  to  attend,  (0.  3),  137 ;  person  assaulting  officers,  Jnstioea,  &c^  or 
encroaching  after  an  adjndioation,  (0.  4),  137;  [indictaUe]:  forging  Miner's 
Bight,  or  trandnlently  asinff,  &c,  or  fraodnlently  personating,  (O.  1),  138  ;  holder 
of  Miner's  Bight  or  officer  defraoding  Government^  Ao.,  (O.  S,  3),  138. 

Good  behavionr,  sureties  for,  398. 

Grain,  settine  fire  to  stacks  or  crops,  ^0.  6,  7),  20,  21. 

Granary,  setting  fire  to,  (0.  2),  20 ;  notonsly  demolishing,  (0. 3),  888. 

Gun,  carrying,  on  Sunday,  (O.  1),  395  ;  disoharginfi'  in  street,  fto.,  (0.  10),  51. 

Gunpowder,  iDseping,  &a,  vrithout  certificate  of  Collector  of  Customs,  or  penon  in 
charge  of  tosmI  receiring  same,  (O.  1),  138 ;  selling,  by  gas,  candle,  or  other 
artificial  li^ht,  (0.  1),  345. 

Gutter,  neglecting  to  provide,  (0.  28),  335. 

H. 

Habeas  Gorpos,  writ  ot  what  is,  138 ;  Act,  139 ;  as  to  its  issue,  140  ;  Colonial  SUtotii 
as  to,  (8.  9),  261 ;  (s.  10),  264;  and  Appendix,  571 ;  see  ''Aj^ir^ension.*' 

Harbour  and  Pilotage  Acto,  relating  to,  143. 

lUrd  labour ;  hard  labour  on  the  roads  may  be  awarded  in  lieu  of  imprisoiiment  with 
hard  labour,  144,  353. 

Hawker's  licenses,  o^  (note  v),  141 ;  who  is,  (noU  w),  141,  and  (note  b),  144;  penoD 
oarryinff  on  business  without  license,  (0.  1),  141 ;  licensed  person  not  having  name 
and  "Licensed  Hawker"  in  large  capitals  on  pack,  ^.,  (0.  2),  142;  nwlu^mwl 
person  printing  such  words  on  pack,  Ams.,  (0.  3),  142 ;  licensed  hawker  refosing  to 
produce  his  license  to  Justice  or  customer,  (0. 4),  143 ;  or  having  in  his  ponessioD 
oe.,  fermented  liquors,  (0.  5),  143 ;  earring  about  fermented  liquors,  (O.  6),  143 
as  to  search  warrant,  (note  z),  143 ;  seisure  of  spirituous  liqum,  (naU  ▲),  14S 
hawker  dealing  in,  &o.,  goods  smuggled  or  fraudulently  obtained,  (O.  7),  U4 
person  letting  out  his  license,  (0.  8),  144 ;  [indiotoble] :  forging,  Ao*^  or  uang 
fbiged  license,  144. 

Hay,  stack  of,  setting  fire  to,  (0.  6),  20. 

Hearing  (summary  convictions  and  orders),  224 ;  adjournment,  (ss.  16, 18,  1,  9,  3),  201, 
200,  192,  197,  193;  before  whom  and  where,  (s.  12),  199;  open  Court,  (s.  12), 
199 ;  either  psrty  may  plead  by  attorney,  &o.,  (s.  12),  199,  224 ;  ordering  wit- 
nesses out  or  Court,  224;  conviction  on  view,  224;  Form  ofj  461;  when  oonvic- 
tien  to  take  place,  224  ;  adjournment,  224  ;  on  ground  of  varianoe,  225,  215 ;  on 
appearance  of  complainant,  and  defendant  not  appearing,  (s.  18),  200.  225,  228 ; 
on  appearance  of  defendant,  and  complainant  not  appearing,  (s.  16),  202,  226; 
costs,  227 ;  non-appearance  of  both  or  either  party  t^  adjourned  hearing,  (s.  16), 
202 ;  on  appearance  of  all  parties,  Ts.  13),  200,  228 ;  compromising  case,  229,  32; 
if  defendant  confesses,  229 ;  formal  appearance  waives  irregolarity  of  service  of 
summons,  229  ;  negative  in  information,  Ac,  need  not  be  proved,  (s.  14),  201,  229 ; 
information  or  complaint  to  be  read,  (s.  14),  200 ;  Justice  authorised  to  administer 
oath,  (s.  15),  201 ;  evidence  to  be  heard,  229 ;  necessity  of  evidence  being  re- 
oorded,  229 ;  competency  of  witnesses,  230 ;  oath  to  witness,  231 ;  witness  com- 
mitting perjury  in  Petty  Sessions,  Ac.,  may  be  sent  to  trial  at  once,  231 ;  general 
rule  as  to  evidence,  100  ;  pronouncing  judgment,  see  ^^Acy^^dieatumJ* 

Hearing  [indicteble  offences],  see  **  Examination^* 

Heifer,  see  "Cattle,"  "  Animals,  Cruelty  to." 

Higgler  traveliinff  on  Sunday,  (0.  4),  395. 

High  seas,  see  "  Admiralty." 

Highwavs,  see  "  Tolls." 

Homicide,  on  provocation,  310;  ooupled  with  felonious  intent,  311;  tsaused  try  undue 
correction,  311 ;  caused  by  negligence,  312;  in  resisting  officers  of  justice,  313; 
where  justifiable,  314;  where  excusable,  315;  see  **Mnn&r.*' 

Horse,  ill-using,  (0.  1),  5  ;  stealing,  killing,  or  wounding,  (O.  1,  2),  62. 

House,  dwelling,  setting  fire  to,  (O.  1),  20. 

Housebreaking,  144  ;  stealiniy:  in  a  dwelling-house,  (note  c),  144  and  287  ;  see  "  Bnr- 
glary,"  47;  housebreaking,  (0.   1),  145;  a  building  within  the  ourtalage,  (0.  2), 
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145 ;  a  shop,  warehouse,  Ao.,  (0.  3),  145 ;  persons  foand  bj  night  armed,  dis- 
guised, &G.t  with  intent  to  break  into  a  house,  Ac.,  (0.  5,  6,  7),  145 ;  oono^ing 
or  reoeivinff  goods,  &e,t  feloniously  stolen  by  means  of  force,  Ao.,  (0.  8),  145 ; 
receiving,  &.,  snch  from  hoose-breaker,  (0.  9),  146 ;  breaking  into,  Ac,  but  no 
larceny  oommitted,  (0.  10),  146  ;  n^ormoHoM,  502. 
Hnsband  and  wife,  see  "  Wife." 

I. 

Identity  of  persons  previonsly  oonrioted  summarily,  to  be  proved,  233 ;  of  party  appre- 
hended after  indictment,  to  be  proved  before  warrant  of  detainer  issoed,  (s.  3),  158. 

Idiots,  see  *'  iunatieM" 

Idle  and  disorderly  persons,  who  are^  (0. 1),  415,  416. 

niegitimate  child,  parent  deserting,  see  "dastards.** 

Illness  of  witness,  either  for  the  prosecution  or  defence,  a  ground  for  reading  deposition 
on  trial  of  accused  for  indictable  offence,  (s.  17),  165,  (s.  13),  265. 

Ill-treating  cattie,  see  ^*AnimaU,  Cruelty  to** ;  apprentices,  see  *^Apprentiee»** ;  ser- 
vants, see  **Matter  and  Servant "  taid  **  Servant." 

Immigrant,  employing,  &o.,  or  ooncealing,  who  shall  not  have  repaid  passage  money, 
(0.  1),  146. 

Impeding  a  person  saving  himself  from  wreck,  (0.  4),  26. 

Impounmng  Act,  interpretation,  appointment  of  poundkeepers,  (note  d),  146 ;  pound- 
keeper  not  keeping  up  enclosures,  and  in  repair,  or  knowingly  keeping  diseased 
witn  sound  cattle,  or  not  keeping  pound  clean  and  cattie  suppbed  with  wholesome 
food  and  water,  (0.  1),  147  ;  repairs  of  pound,  fees,  and  damages,  (note  i),  147  ; 
person  impounding  cattie  in  unauthorised  place,  or  contrary  to  Act,  (0.  2),  148 ; 
where  cattle  to  be  impounded,  costs  of  driving,  (note  o),  148 ;  poundke^r  refusing 
to  produce  Act  or  pound-book  to  Justice,  or  neglecting  to  make  entries,  (0. 3),  148 ; 
wilfully  delaying  to  make  entry,  or  making  raise  entry,  or  erasmg  entry,  (0.  4), 
148 ;  failing  to  keep  in  proper  repair,  in  conspicuous  place,  taole  of  fees,  or 
neglecting  to  make  neoessary  corrections,  or  piunting  false  statement  thereon,  (0. 
5),  149  ;  poundkeeper's  duties,  (notes  h  and  i),  148,  149  ;  proceeding  before  sale, 
(note  i),  149 ;  poundkeeper  demanding  exoessive  sum  for  impounding,  or  exceeding 
authonty,  or  £uling  to  pay  to  person  impounding,  damages  received  from  owner,  or 
neglecting  cattie,  or  using  cattie,  or  offending  against  Act,  (0.  6),  150 ;  pound- 
keeper  to  furnish  Clerk  of  Petty  Sessions  with  monthly  account,  (note  k),  150 ; 
poundkeeper  or  Clerk  of  Petty  Sessions  neglecting  to  account,  (0.  7),  150  ;  when 
sales  to  take  place,  (note  l),  150 ;  offending  as  to  sales  of  impounded  cattle,  (0.  8), 
150 ;  proceeds  of  sale  not  released,  how  applied,  (note  h),  150 ;  proceeding  on 
complaint  of  party  entitied  to  impound,  (note  l),  150;  when  damage  disputed  by 
owner  of  cattie,  (note  l),  150 ;  appeal,  [note  l),  150 ;  rescuing  cattie  impounded 
or  breaking  pound,  Ac.,  (0.  9),  151 ;  driving  away  cattle  other  than  his  own  from 
herds  of  other  person,  or  fiuling  to  give  notice  of  time  he  intends  so  to  drive  away 
cattie,  or  entermg  on  other  person's  land  to  drive  away  such  cattie,  Ac.,  (0.  10), 
152 ;  any  entire  Horse  or  bull  being  impounded,  (0. 11),  152 ;  occupants  of  crown 
lands  may  impound,  (note  n),  152. 

Imprisonment  for  subsequent  offence,  when  to  commence,  234 ;  when  it  runs  from  in 
general,  241. 

Inoitinff  person  to  commit  a  felony,  see  "  Accessories.*' 

Inclosed  umds,  person  without  excuse  trespassing  on  inclosed  lands,  (0. 1),  152 ;  entering 
and  negli^ntiv  leaving  down  slip  panel,  (0.  2),  153  ;  person  found  offending  giving 
false  name,  (0.  3),  153 ;  apprehension  of  offender,  (note  p),  153 ;  destruction  <n 
goats,  (note  Q),  153. 

Incorrigible  roffues,  who  are,  (0.  3),  418.    ^ 

Indecency  and  lewdness,  153 ;  bathing  within  view  of  public  whar(  Ac.,  between  6  a.  m. 
and  8  p.  m.,  (0.  17),  332;  exposing  person  in  street,  (0.  2),  417  ;  indecent  books, 
prints,  Ac.,  (0.  2),  417  ;  [indicteble]:  exposing  person,  (0.  1),  153 ;  procuring,  Ac 
obscene  prints,  (0.  2),  153,  and  (note  r),  153. 

ladictment  round,  warrant  to  apprehend  upon,  (s.  3),  158  ;  certificate  o/,  (F.),  432 ; 
Form  off  if  at  large,  (G.),  432  ;  deposition  that  person  apprehended  is  same  who  is 
indicted,  433  ;  commitment,  (H.),  433  ;  Form  of,  if  in  custody,  (I.),  434. 

Indw99ment  in  hacking  warrant  of  apprehension  or  commitment.  Form  of,  (K. ),  434, 
463 ;  tit  hacking  distress  warrant.  Form  of,  (N.  3),  4C9. 

Infants  liable  for  not  completing  contract,  214  ;  competent  witness,  230. 
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Infbrmftiion,  (fommarj  eonTiotioiis] :  dutmetioii  between,  md  ooiii|>laiiit,  211 ;  time  of 
oommeneiDe  proceedings,  (i.  11),  199,  216  ;  who  to  lay,  219;  213 ;  wben  to  be  in 
writing,  211,  and  {note  i.),  211 ;  when  on  oath,  211 ;  Fhrm  of  oath  om  taking, 
212 ;  manner  of  iwearing  Jews,  Sootoh  witness,  Gorenanter,  Chinese,  deaf  and 
dumb  persons,  213;  proMedings  against  defendant  not  present,  214;  married 
women,  214  ;  infants,  214  ;  joint  offenders,  214  ;  sereral  offenders,  214 ;  offsnee  ob 
the  same  or  different  days,  214  ;  aooessorj  maj  be  joined  with  principal,  214  ;  as  to 
variance,  amendment,  215 ;  as  to  time,  216 ;  place,  216  ;  qoantity^  and  Talne,  216; 
tiUe  of  statate,  216 ;  words  of  statute  to  be  followed,  217 ;  writton  instmment,  217 ; 
where  a  second  or  subsequent  offence,  217  ;  praetiosl  hints  as  to  preparing  infor- 
mation, 217 ;  statement  of  offence,  218,  237  ;  aider  and  abettor  may  be  infermed 
against,  219 ;  "oomplaints,**  220  ;  Formt  of  information  or  eompiaint,  wtU  or 
without  oath,  450 ;  deposition  eubetanHoHnff,  450 ;  informaUon  at  suit  of  oi- 
former,  451 ;  for  eeeond  offence,  451 ;  for  third  offence,  452 1  againMt  aider,  45S; 
againtt  eouneelhr,  452. 

Information  for  an  indictable  offence,  (s.  8),  160  ;  Form  of,  (A.)«  429 ;  may  be  reoeiTtd 
on  a  Sunday,  (s.  4),  159 ;  wben  to  be  in  writing,  (s.  8),  160;  what  to  be  coo- 
sidered  before  issuing  summons  or  warrant  on  charge  preferred,  174  ;  mode  of  pro- 
ceeding in  granting  warrant  or  summons,  174  ;  oath  on  taking  information,  175; 
search  warrant  to  to  issued  in  certain  cases,  176  ;  mode  of  stating  offeaoe  in  wir- 
rant,  176  ;  proceedings  by  summons,  176 ;  precautionary  suggeationa,  177  ;  pro- 
ceedings in  granting  warrant,  if  summons  disobeyed,  177 ;  suggested  mode  d 
yerifying  summons  where  constable  senring  is  unable  to  read,  178. 

Informer  oompetont  as  a  witoess,  (t.  14),  265,  108. 

Innkeeper,  of»noes  by,  see  '*  Publican." 

Insane  persons,  see  **  Lunatics.*'^ 

Insolvent  absconding  or  concealing  himself  to  evade  summons,  or  to  preveot  aervice  of 
warrant,  or  removing  from  Colony,  (0. 1),  154 ;  examination  of  insolvent,  (notf  s), 
154  ;  apprehension  of  insolvent,  (note  T),  154 ;  person  capable  of  eiving  infbnns- 
tion  about  insolvent,  wilfully  giving  false  answer,  ^0.  2),  154 ;  being  gniltj  of 
fraudulent  insolvency,  (0.  3),  154  ;  receiving  alienation,  Ac.^  made  by  inscAvent  to 
defraud  <9reditors,  (0.  4),  154  ;  disposing  of,  &c,  moneys  belonging  to  insolvent 
estate,  and  attached,  or  obstructing  messenger  of  Court,  (0.  5),  155 ;  offence  by 
official  assignee,  (0.  6),  156. 

Inspectors  of  distilleries,  see  **  Distiller;*'  of  coal  mines,  see  "  Coal  ;*'  of  slaugh taring 
houses,  see  "  Butoher  ;**  of  weights  and  measures,  see  **  Weights  and  Meaaurea." 

Interest  of  Justices  in  matters  before  them,  not  to  act,  301,  355. 

Irregularity  in  servioe  of  summons  cured  by  appearance,  222. 

J. 

Jews,  how  sworn,  213. 

Joint  offenders,  information  against,  214 ;  adjudication,  235. 

Judgment  pronounced,  see  "Adjudication." 

Juries,  155  ;  liste  to  be  corrected  by  Justice,  155  ;  Kahili tj  of  Justices,  156  :  comiptly 
influencing  or  attempting,  (0.  1),  156  ;  juror  consenting  thereto,  (0.  2),  156. 

Jurisdiction,  excess  or  want  of,  action  for,  after  conviction  quashed,  251. 

Justice,  one  may  receive  any  information  or  complaint,  and  issue  process,  (s.  29),  208 ; 
one  may  enforce  all  summary  convictions,  (s.  29),  208  ;  and  orders,  (s.  29),  208  ; 
[indictable  offences] :  one  may  examine  and  commit,  (ss.  17,  25),  165, 172 ;  or  hold 
to  bail,  (s.  23),  176. 

Justices'  protection  from  actions,  246 — 258 ;  see  **  Justices,  No.  3.*' 

Justice,  assault  upon,  in  execution  of  duty  at  wreck,  (O.  8),  27. 

Justice's  clerk,  see  **  Clerk  of  Petty  Sessions,"  "^««#,"  ** Account,*' 

Justice's  direction  for  whitewashing  slaughtering  houses,  51,  (note  hj,  54  ;  and  (O.  22^ 
333,  and  {note  8),  333. 

Justice's  order  for  the  removal  of  nuisances,  {note  b),  333 ;  and  (note  q),  331. 

Justices  order,  disobeying,  [indicteble],  (0.  1),  79. 

Justices,  No.  1 :  {\l  &  12  Vic.,  c.  42),  [indicteble  offences],  156,  191 ;  as  to  summons  or 
warrant,  (s.  1),  156,  174 ;  warrant  where  offence  abroad,  (s.  2),  157  ;  where  indict- 
ment found,  (s.  3),  158 ;  on  Sunday,  (s.  4),  159,  179 ;  Justices  of  adjoining  coun- 
ties, (ss.  5,  6,  7),  159,  160;  information,  (s.  8),  160,  174,  176;  summons  or 
warrdiit,  (s.  9),  161,  177;  warrant  to  apprehend,  (s.  10),  161;  backing  warrants, 
(ss.  11,  12,  18»  14,  and  15),  162—164;  witnesses,  (s.  16),  164,  190;  depositions  of 
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witnemefl,  (s.  17),  165,  180,  184 ;  statement,  (b.  18),  166, 185,  189  ;  ooiiri,(8.  19), 
166, 179 ;  recognizances  of  witncHHes  and  prosecntor,  (b.  20),  166, 190  ;  remand,  (s. 
SI),  167,  189  ;  examination  where  offence  in  other  oonntry,  (a.  22),  168  ;  bail,  (as. 
2a,  24),  170,  32;   discharge  or  committal,  (s.  25),  172;   gaol,  (s.  26),  172;  copy 
of  depositions,  (s.  27),  173,  190 ;  Forms,  (s.  28),  173,  174  ;  (as.  29,  30,  31,  32,  33, 
34),  173;  preliminary  procedure  in  indictable  offences,  174;  what  to  be  considered 
before  iasmng  aummona  or  warrant,  174  ;  procedure  in  g^nting  warrant  or  aum- 
moDS,  174;  aealing  prooeedinga,  (note  x),  174 ;  oath  on  taking  information,  175 ; 
search  warrant  in  certain  caaes,  176;  atatement  of  offence  in  warrant,  176  ;  proce- 
dure by  aummons,  176;  precautionary  auggeationa,  177;    procedure  in  granting 
warrant  of  aummona  disobeyed,  177;  anggeated  mode  of  verifying  aervioe  of  sum* 
mona,  where  conatable  aerving  it  unable  to  read,  1 78 ;  warrant  to  be  executed  on 
Sunday,  179;  hearing,  179;   withdrawal  of  charge  when  before  Juaticea,  179; 
hearine,  public  or  private,  179 ;  procedure  on  hearing,  180 ;  caption  of  depoaitiona, 
180;  depoaitiona,  183;  atatoment,  185;  committal  ordiaoharge,  188;  remanding 
accused,  189  ;  compelling  witneases*  attendance  and  binding  them  over,  190 ;  reato- 
ration  of  prisoner' a  property,  191 ;    aee  ** Information  for  IndietabU  Offences^''* 
"  Warrant  to  apprehend,**  **Bail"  ** Examination,  preliminary,  in  indictable  Of' 
fences,**  "  Witness," 
Jistioea,  No.  2  :  (1 1  <fe  12  Vic,  c.  43),  [aummary  oonvictiona  and  ordera],  191,  245 ;  aum- 
mona, (a.  1),  191,  211,  215,  220;  warrant,  ex  parte  hearing,  (a.  2),  192;  execution 
of  warrant,  variance,  (a.  3),  193 ;  property,  how  deacribed,  (a.  4),  195 ;  aidera,  (a. 
5),  196,  219 ;  jurisdiction,  (a.  6),  196 ;  witnesses,  (a.   7),   196,  223 ;  complaints, 
(a.  8),  197,  211,  220;    informations,  (a.  9),  197,  211,  225,  230;   how  laid,  (a.  10), 
198,  212,  214,  220;  limitation,  (a.  11),  198;  court,  (a.  12),  199,  224;  appearance, 
(a.  13),   199,  224,  227;    hearing,  (a.  14),  200,  215,  228;    wituesaea,  (a.  15),  201, 
230;  adjournment,  (s.  16),  201,  224,  227,  232;  conviction,  (a.  17),  202,  232,  235, 
242,  245;  coxta,  (a.  18),  202,  227,  231,  245  ;  distress,  (s.  19),  203,  239,  243;  com- 
mitment, (a.  20),  204,  240,  242;    in  default  of  distreaa,  (ss.  21,  22),  204,  205, 
243 ;  in  first  instance  on  non-payment,  (s.  23),  205 ;   imprisonment,  (s.  24),  206, 
242 ;   subsequent  imprisonment    (s.  25),   206,  234 ;    costs  on  dismissal,  (s.  26), 
207  ;  appeal,  (s.  27),  207  ;  payment  of  fine,  (s.  28),  208,  241 ;  one  Justice,  (s.  29), 
208,  219,  240 ;  clerk's  fees,  (s  30),  208 ;  penalties,  to  whom  paid,  (s.  31),  209, 
241 ;  Forms,   (s.  32),  210;  (ss.  33,  34,  35,  36,  37,  38,  39),  210;  duties  of  Ma^s- 
trates  under  summary  jurisdiction,  211 ;  issue  of  summons  or  warrant,  211  ;  taking 
of  information,  211;  forms  of  oaths,  212  ;  form  of  information,  213 ;  by  whom  com- 
plaint, <&c.,  should  be  made,  213;  when  proceedings  may  be  taken  acaiust  de- 
iiandant  not  present,  214  ;  married  women,  214  ;  infants,  214  ;  joint  offenders,  214 ; 
several  offenders,  214  ;  offence  on  the  same  or  different  days,  214 ;  accessory  may 
be  joined  with  the  principal,  214;  variance,  amendment,  215  ;  time,  place,  quan- 
tity, and  value,  216  ;  titJe  of  statute,  216  ;  words  of  statute  to  be  followed,  217 ; 
written  instrument,  217  ;  where  second  or  subsequent  offence,  217 ;  useful  hints  as 
to  practice,  217  ;  statement  of  the  offence,  218  ;  aider  and  abettor,  219  ;  complaints, 
220 ;  process  to  defendants,  220 ;  summons,  221 ;  of  compelling  witnesses*  attendance, 
expenses,  tender,  223 ;   Hearing :  amendment  of  variance,  224 ;  ordering  witnesses 
out  of  court,  224  ;  conviction  on  view,  224  ;  when  a  conviction  to  take  place,  224 ; 
dismissal  of  charge  on  complainant's  non-appearance,   226 ;  requisites  to  prove 
notice  of  adjournment,  227  ;  costs  on  complainant's  non-appearance,  227  ;  if  de- 
fendant confesses,  229 ;   evidence  to  be  heard,  229 ;    necessity  of  evidence  being 
carefully  recorded,  229 ;  competency  of  witnesses,  230 ;   husband  and  wife,  230 ; 
infants,  want  of  religion,  230;   no  incapacity  from  crime,  231 ;  deaf  and  dumb, 
lunatic,  231 ;  aidera,  231;  adjudication,  231 ;  adjourn  to  consider  judgment,  232; 
division  of  opinion,  232 ;  where  second  offence,  evidence  of  a  previous  conviction, 
233 ;  consecutive  periods  of  imprisonment,  234 ;  penalty  where  several  oftendera, 
235  ;  where  joint  and  aeveral  offence,  235 ;  convicUona,  236  ;  requisites  of  convic- 
tions, 235 ;  meaning  of  *'  month,"  236 ;  conviction  not  drawn  up  at  time  of  decision, 
236 ;  description  ot  offence,  237 ;  enforcing  convictions  and  oraera,  and  coata,  239 ; 
time  within  which  finea  to  be  enforced,  239  ;  warrant  of  distreas,  239  ;  suspended 
by  appeal,  239  ;  mandamus  for  enforcing  conviction  discretionary,  240  ;  one  Justice 
may  enforce,  240 ;  form  of  commitment,   240 ;  commitment  not  void  for  defects, 
240 ;  time  fh)m  which  imprisonment  runs,  241 ;  where  several  offenders,  a  separate 
commitment  recommended,  241 ;  discharge  of  defendant  on  payment  of  sum  ad- 
judged, 241 ;  no  demand  of  penalty  necessarv,  242 ;  where  time' is  given,  proof  of 

2    Q 


594  INDEX. 

Don-pftyment,  242;  where  imprisonment  only  is  adjudged,  243 ;  ooiU  to  be  defi- 
nitely adjudged,  242 ;  effect  of  partners  defendants.  242 ;  defendant  may  replew, 
242;  costs,  245;  see  **  AdjoummenU**  **  Hearing,*'  **  Adjudication^**  ^Appe^v^ 
anee,**  ** Commitment,"  '^* Enforcing  Conviction*,"  ^* Information" 

Justices,  No.  3  :  Protection  of  Justices,  (11  A  12  Vic,  c  44),  246,  258 ;  form  of  action, 
251 ;  when  to  be  brought,  250 ;  limitation  and  notioe  of,  250;  damages  and  costs, 
250,  252 ;  not  to  be  brought  until  conviction  quashed,  252 ;  not  where  Justice  bas 
exercised  discretion,  251 ;  may  be  set  aside  if  brought  contrary  to  the  Act,  251 ; 
decisions  of  Courts  in  the  protection  of  Justioes,  252 ;  protection  by  |HrodaetioB  of 
oonviction,  256 ;  liability  to  action  for  rofusing  bail,  257. 

Justices,  No.  4  :  Colonial  Justioes  Acts,  (14  Vic,  No.  43,  17  ^ic.  No.  39),  259,  272; 
Jerris*s  Acts  adopted,  (14  Vic,  No.  43,  s.  1),  259 ;  transmission  of  depositions,  (».  2), 
259,  268;  rate  per  folio  for  copies,  (s.  3^,  260;  indorsing  warrant,  (s.  4),  260; 
jurisdiction  of  Justices,  (s.  5),  260;  Police  Magistrates,  (s.  6,  repeaUd),  860; 
Forms,  (s.  7),  261 ;  venue,  protection  of  Justices,  (s.  8),  261 ;  amendment^  com- 
mitments, habeas  corpus,  (s.  9),  261,  269,  266  ;  like,  certiorari,  (s.  10),  262;  dif- 
pensing  with  notice,  (s.  11),  262,  269;  relief  against  erroneous  convictions,  (s.  12), 
262,  270 ;  procedure,  (s.  IS),  262 ;  protection  of  Justices,  (s.  14),  262 ;  Justices  to 

§ive  copies  of  depositions,  convictions,  and  orders,  (s.  15),  263 ;  prisoner's  witnesses 
ying  before  trial,  depositions  are  evidence,  (s.  16),  236 ;  time  for  applying  fw  pro- 
hibition, (17  Vic,  No.  29,  B.  4),  263 ;  power  of  Judge  extended,  (s.  5),  263;  power 
to  admit  to  bail,  (s.  6),  264 ;  Judge  on  Circuit,  (s.  7),  264 ;  production  of  docu- 
ments before  Justices,  (s.  8),  264,  223 ;  as  to  drawing  up  and  tranamitting  eon- 
victions,  (s.  9),  264 ;  as  to  amendment  of  convictions,  ^.,  (s.  10),  264  ;  stipendisry 
Police  Magistrate  may  act  alone,  (s.  11),  265,  271 ;  Justices  for  the  Colony,  (s.  12), 
265 ;  attendance  of  Mritnesses  for  prisoner,  (s.  13),  265 ;  prosecutor  a  competent 
witness,  (s.  14),  265 ;  procedure  before  Justices,  (s.  15),  265 ;  want  of  summons, 
distribution  of  penalty,  (s.  16),  265 ; — Effect  of  Colonial  Aot,  14  Vic,  No.  43,  npon 
■ummarv  convictions,  266 ;  construction  of  s.  9,  266,  57 1 ;  how  far  efficacious,  266 ; 
practical  suggestions  in  working  the  Act,  267  ;  transmission  of  depositions,  268 ; 
suggestions  to  attorneys,  269  ;  notice  to  whom,  269 ;  service  of  notice,  270 ;  pro- 
oeecungs  against  erroneous  convictions,  270. 
Juvenile  offenders,  272 ;  summary  remedy  against  persons  und^  sixteen  committini^ 
simple  larceny,  (0.  1),  272;  attempting  to  commit  such  offence,  (0.  2),  273;  dis- 
cretion of  Justices  as  to  summary  remedy,  (note  t),  273  ;  aider  and  abettor  of 
simple  larceny,  (note  v),  273 ;  where  hearing  of  charge  must  take  place,  274 ; 
accused  to  be  asked  if  he  objects  to  be  snmmarOy  tried,  274  ;  course  of  procedure  at 
hearing,  274 ;  summary  jurisdiction  in  cases  not  exceeding  40s.,  extended  to  all 
ages,  275 ;  Forms  of  informationt,  reeognizancet,  convictions,  commitments,  503, 
504. 

K. 

Killing  cattle,— or,  with  in  tout  to  steal,  (0.  1,  2),  61. 

L. 

Laborers,  see  "  Ifastor  and  Servant.'* 

Lamb,  see  "  Cattle,"  "  Animal,**  "  Sheep" 

Landlord  and  tenant,  see  "  Tenant." 

Larceny,  simple,  275  ;  definition  of,  275  ;  what  is  not  the  subjeet  of,  at  Common  I^w, 
275  ;  things  attached  to  the  realty,  275 ;  chose  in  action,  276 ;  animals  fene 
naturaa,  276 ;  property  in  chattel,  how  laid,  276  ;  possession,  actual  or  constructive, 
to  support  indictment  for,  278  ;  existence  of  animus  furandi  essential  to,  279 ;  of 
goods  under  bailment,  278;  "taking,"  what  in  connection  with,  279;  of  \o6% 
goods,  279;  doctrine  of  relation  in  connection  with,  280;  "asportation,"  what, 
281 ;  effected  by  innocent  agent,  281  ;  attempt  to  commit,  how  distinguishable 
from  false  pretences,  111 ;  receivm^  stolen  gooos,  281,381;  robbery,  282  ;  stealing 
in  dwelling-house,  283,  (note  c),  144. 

Larceny,  [summary  oonviction]  :  person  committing  or  attempting  to  commit,  Sx., 
simple  larceny,  or  offence  pumshable  as  simple  larceny,  where  money  or  propertj 
shall  not  exceed  in  value  40s.,  (0.  1),  283 ;  stealing  beast  or  bird  ordinarily  om- 
fined,  and  not  subject  of  larceny  at  Common  Law,  (0.  2),  284  ;  person  in  whose 
possession,  or  on  whose  premises,  such  beast,  &e.,  found,  (0.  3),  285 ;  killing  or 
takin<y  house  doves,  (0.  4),  285  ;  stealing,  or  damaging  with  intent  to  steal,  tree, 
sapling,  or  shrub,  or  underwood,  of  value  of  Is.  at  least,  (0.  5),  285 ;  the  like,  aer 
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f^Biioe,  post,  jMde,  rtile,  or  gate,  (0.  6),  285;  Deraon  having  poeseuion  of  bqcIi 
articles,  (0.  7),  286  ;  stealing,  or  damaging  witn  intent  to  tteal,  any  plant,  root, 
fruit,  or  regetable  growing  m  garden,  &o,,  (0.  8),  286 ;  the  like,  cultivated  roots 
growing  elsewhere,  7o.  9),  286;  receivers,  accessories,  (0. 10, 11),  286  ;  possessing 
goods  of  wrecked  ship,  ^,  (0.  12),  286;  offering  for  sale  such,  (0.  13),  286; 
stealing  dead  wood  Ijing  on  unoccupied  land,  to  value  of  Is.  at  least,  (0. 14),  287  ; 
summary  jurisdiction,  where  value  not  exceeding  408.,  (note  t),  283 ;  procedure, 
(note  i),  284 ;  search  warrant,  (note  b),  284 ;  discharge  from  &rst  conviction,  and 
pardon,  (note  o),  284 ;  apprehension  without  warrant,  (note  d),  284 ;  appeal,  (note 
i),  284 ;  application  of  penalty,  several  offenders,  (note  r),  284  ;  evidence  of  for- 
mer conviction,  (note  o),  285 ;  Forma  of  informationsy  convictions,  commitment8f 
ftc.,  506,  507. 

Larceny  punishable  summarily  under  Juvenile  Offenders*  Act,  272. 

Larceny,  at  Common  Law  and  by  Statute,  punishable  on  indictment  at  Quarter  Sessions 
and  Assizes,  287 — 289 ;  Forme  of  informations,  508. 

Laudanum,  administering,  to  enable  offender  to  commit  felony,  (0.  5),  29. 

Lead  affixed  to  houses,  Ao.,  stealing,  (0.  13),  288. 

Lessee,  see  "  Tenant'*  and  **  Police.** 

Letters,  offences  as  to,  see  '*  Postage.'* 

Letter  (threatening),  289 ;  to  kill  person  and  bum  house,  Ac,  (0.  1),  289 ;  demanding 
money,  Ac.,  without  cause,  (0. 2),  289  ;  accusing  or  threatening  to  accuse  of  crime, 
with  view  to  extort  money,  (0.  3),  289  ;  information  for,  509. 

Levying  penalty,  see  **Enforcing  Convictions  and  Orders" 

Lewdness,  see  **  Indecencv.** 

Libel,  what  is,  290 ;  publishing  or  threatening  to  publish  libel  upon  any  person,  (O.  1), 
291 ;  publishing  any  defamatory  libel,  (0.  2),  291 ;  maliciously  publishing  any 
defamatory  libel,  (0. 3),  291 ;  against  the  Queen,  Ac,  (0. 4),  291 ;  against  Justice, 
(0.  5),  291 ;  injformation  for,  509. 

Liberate  by  a  Justice  on  payment  of  a  penalty,  (s.  31),  209,  241 ;  Form  of,  481 ;  on 
warrant  of  deliverance  on  bail  given  for  accused  after  committol,  (s.  24),  172. 

License  for  public-houses,  see  '*  Publican** ;  for  billiard  tobies,  (note  t),  364 ;  for  the- 
atres, see  "  Theatre** ;  for  hawkers,  see  *'  Hawkers** ;  for  pawnbrokers,  see  ''Pawn- 
brokers '* ;  for  confectioners,  see  **  Publican.*' 

Lights,  ialse,  exhibiting,  to  bring  ship  into  danger,  (0.  15),  298. 

Limitation  of  time  for  preferring  a  complaint  or  information,  (s.  5);  196 ;  of  aotion 
against  Justices,  250. 

Littlegoes,  see  ^  Lotteries." 

Lock-up,  291 ;  imprisonment  for  not  exceeding  14  days  may  be  in  nearest  look-np  or 
watoh-house  instead  of  ffaol,  29 1 ;  where  gaol  more  distant  than  30  miles,  nearest 
look-up.  Ac.,  may  be  usm  under  Masters  and  Servante  Act,  291 ;  as  to  prisorers* 
removal  to,  352;  see  *' Prisoner,**  **  Hard  Labor.*' 

Lodeer,  see  "  Larceny." 

Lora*s  Day,  see  **  Sunday." 

Lotteries,  291 ;  selling  or  disposing  of,  Ac.,  goods,  Ac.,  by  means  of  game  of  skill  or 
chance,  Ac.,  whereby  such  goods,  Ao.,  shall  be  sold,  Ac,  by  lottery,  whether  by 
throwing  dice,  Ac,  (0.  1),  291;  exceptions,  (note  o),  292. 

Lunatics,  292 ;  practice  before  Justices,  292 ;  admission  of,  into  Asylum,  292 ;  form  of 
petition,  293 ;  medical  certifieaU,  294. 

M. 

Machinery,  damaging,  (0.  1),  297  ;  riotously  demolishing,  (0.  3),  388. 

Ma^strato,  see  **  Justice*' 

Maiming  catUe,  (0.  2),  61. 

Maintenance  of  child,  see  "Bastard**;  of  wife,  see  '*  Wives  deserted.** 

Maintenance  [indicteble]  of  suits  and  q^uarrels  of  others,  294. 

MsJicious  injuries,  [punishable  summarily],  294  ;  of  trees,  shrubs,  to  amount  of  Is.,  (0. 
1),  294 ;  to  plants,  fruits,  Ac,  in  gardens,  (0.  2),  295 ;  to  roots  and  plante  else- 
where, (O.  3),  295  ;  to  fences,  stiles,  gates,  (0.  4),  295 ;  to  real  or  personal  pro- 
perty, not  before  provided  for,  (0.  5),  296 ;  persons  aiding,  Ac,  the  commission  of 
any  of  such  offences,  (0.  6),  297 ;  [notes]  :  apprehension  without  warrant,  infor- 
mation on  oath,  (note  p),  294  ;  how  value  or  amount  of  damage  ascertMned,  (note 
q),  294 ;  there  must  be  damage,  (note  w),  296 ;  and  see  notes  to  **  Larceny,**  284, 
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285 ;    Fotffu  of  informations,  eonridtofM,  eommitmenUt  510 ;  deoiiioiit  of  tli0 
Sapremd  Court. — ^in  re  Dolton,  552 ;  ex  perte  Reedy,  553. 

Mtlioioos  iojorieB,  punishable  on  indictment  at  the  Qoaiier  SenionB  and  AMiiee,  S97, 
298. 

Maliciously  killing,  maiminff,  or  wounding  cattle,  (0.  2),  61. 

Malt*honse,  setting  fire  to,  (0.  2),  20 ;  riotously  demolishing,  (0.  3),  888. 

Mandamus,  rule  instead  of,  to  Justices  to  do  an  act,  247,  251. 

Manslaughter,  (0.  1),  298  ;  information  for,  511 ;  see  *'Murder,**  308. 

Manufactures,  299 ;  workmen  in  the  woollen,  linen,  cotton,  fustian,  iron,  leather,  fiir, 
hemp,  flax,  silk  manufactures,  embezsling.  Ac.,  materials,  tools,  Ac,  (O.  1),  299; 
reoemng  or  buying,  Ac^  such  materials,  tools,  Ac,  knowing  them  to  be  embeszled, 
Ac.,  (0.  2),  299 ;  workmen  not  using  up  materials  entrusted,  or  delaying  (after 
written  demand)  to  return,  Ac,  (0. 3),  299  ;  search  warrant  may  issue,  (note  xX  ^* 

Mare,  ill-treating,  (0.  I),  5  ;  taking,  Ac.,  without  owner's  consent,  (O.  1),  60  ;  [indict- 
able] :  stei£ng,  (0  1),  60  ;  maliciously  killing,  maiming,  or  wounding,  (O.  2),  61. 

Married  woman,  see  **  Wife.** 

Marriage,  minister  celebrating  and  accidentally  omitting  to  have  name,  Ac,  registered, 
(0.  1),  299  ;  minister  having  celebrated,  and  failing  to  obey  Act  respecting  trsai- 
mission  of  oerUficate  to  District  Registrar,  (0. 2^,  299  ;  provisions  as  to  trsnsmiisicn 
of  certificate,  (note  t),  300 ;  [indictable] :  miuster  celebrating  marriage  of  infants 
without  written  consent,  or  contrary  to  prorisions  of  Act,  (0. 1),  300  ;  as  to  written 
consent  in  case  of  infants,  (note  z),  300 ;  wilfully  marrying  inJfant  without  hayisg 
obtained  proper  written  consent,  or  inducing  minister,  Ac,  to  celebrate  marriage 
between  infants  without  such  consent,  or  a&ttin^  offender,  (O.  3),  200 ;  forging 
such  consent  or  certificate,  or  copy  of  registry,  or  signing  or  transmitting  certificate 
containing  false  statement,  (0.  4),  301 ;  minister  celebrating  marriage,  knowing  hii 
name,  Ac,  not  to  be  registered,  (0.  5),  391 ;  the  statutory  ceremoniea,  (note  ▲), 
301. 

Master  liable  on  summary  conviction  for  act  of  servant,  214. 

Master  and  servant,  301 ;  interpretation  clause,  (s.  1),  301 ;  what  Justices  to  eoovict, 
301 ;  servant  ne^^lecting  to  enter  service  (when  contract  in  writing),  or  having  enteitd 
and  absenting  himself  without  reason,  or  neglecting  to  fulfil  contract,  or  guilty  of 
misconduct,  (8.  2),  302  ;  Form  of  information  for  servant  not  commencing  tervice 
under  written  contract,  611 ;  having  entered  contract^  absenting  or  neglrctinp 
to  fulfil  same,  511 ;  servant  having  obtained  advance  of  wages,  and  refusini^  to 
work,  without  excuse,  (8.3),  302;  servant  wilfully  spoiling  gowis  entrusted  to  him, 
or  abcmdoning,  Ac,  cattle  of  his  master,  (s.  4),  302;  procedure  before  Jii$tici>8, 
(s.  5),  303 ;  complaint  by  servant  against  master,  (s.  6).  303 ;  damages  tor  di«- 
honored  cheque  given  to  servant,  (s.  7),  304 ;  master  detaining  clothes,  Ac,  of 
servant,  (s.  8),  304  ;  concealing,  retaining,  or  employing  ser>'ant  that  has  absconded, 
or  inducing,  Ac,  servant  to  abscond,  (s.  9),  305 ;  disputes  between  master  and 
servant  may  be  settled  by  Justices  summarily,  (s.  10),  305  ;  cases  to  be  heard  by 
tw(»  Justices,  (s.  10),  305 ;  warrant  of  apprehension  only  to  issue  when  complainant 
may  be  defeated  by  removal  of  defendant,  (s.  11),  305;  Clerk  of  Petty  Sessions 
may  sign  summons  in  what  cases,  (s.  12),  305 ;  who  may  be  witnesses,  306  ;  at- 
testin;^  witness  to  agreement  need  not  be  called,  (s.  13),  305 ;  no  female  to  be 
iToprisoned,  (s.  14),  305  ;  nearest  lock-up  instead  of  gaol,  (s.  15),  305  ;  decisions  of 
Supreme  Court. — ex  parte  Evennett.  556 ;  ex  parte  Stenhouse.  553 ;  ex  parte  Harpur, 
557  ;  ex  parte  Tighe,  558  ;  in  re  Starr,  555  ;  in  re  Buchanan,  557  ;  in  re  Evans,  556. 

Master  and  servant  [indictable  offences]  :  refusing  or  neglecting  to  provide  servant  or 
apprentice  with  necessary  food,  Ac,  or  assamting  them,  (O.  1,  2),  393 ;  Farm  of 
information.  516. 

Master  of  ship  delaying  ship's  letters,  see  ** Postage." 

Measures  and  weights,  see  '*  Weights  and  Measures,'* 

Medical  certificate  as  to  lunatics,  see  '^Lunatics,** 

Medical  practitioners,  305 ;  wilfullv  making  false  statement  before  N.  S.  W.  Medical 
Board,  or  uttering,  Ac,  any  ^alse,  &c,  diploma,  Ac,  (0.  I),  306;  frauduleiitlj, 
Ac,  obtaining  certificate  as  a  duly  qualified,  or  forging  certificate,  or  uttering  same, 
or  falsely  advertising,  Ac,  as'  having  obtained  (^ificate,  (0.  2),  306 ;  see 
"  Coroners." 

Menaces,  demanding  money  with,  (0.  20),  288  ;  sending  letter  to  that  effect,  (O.  2),  289. 

Milestone,  destroying,  (0.  8),  410  ;  the  like,  on  railways,  (O.  2),  375. 

Mill,  setting  fire'to^  (0.  2),  20 ;  riotously  demolishing,  (O.  3),  388. 
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Mill-pond,  d««trojiiig  d«m  of,  (0.  U),  897. 

Mine,  stealiDg  or  removiDg  ore  from,  (O.  14),  288 ;  damaging  a  mine  by  flooding  or 
airway,  ^,  (0.  8),  297. 

Minutes  of  adiudiostion,  in  sommarj  convioiions  and  order,  to  be  made,  232 ;  minutes  of 
order  to  be  served  before  enforced,  232 ;  Formt :  minute  of  order  of  ditmittal  for 
service  under  teei.  17,  466  ;  minute  of  order  under  tect.  17,  before  enforcing ^ 
476 ;  nUnutet  of  proceedings  at  the  hearing^  with  adjudication^  458. 

Miscarriage,  administering  drugs,  Ac,  to  procure,  (0.  1),  2. 

Misconduct  of  officers  of  justice,  (0.  1),  306. 

Misdemeanors,  bdiotable,  what  are,  117  ;  Justices  may  grant  process  against  aoeuaed  fiir 
an^,  (s.  1),  157  ;  taking  bail  in,  (s.  23).  170,  32. 

Misprision  of  felony,  (0.  1),  306. 

Money  found  on  accused,  (s.  26),  173 ;  certificate  of,  by  gaoler,  450. 

'*  Month,"  meaninj^  of  a,  236. 

Moravians,  affirmation  by,  instead  of  oath,  106. 

Municipalities,  [summary  conviction] :  person  having  or  claiming  right  to  vote  in 
election  of  chairman,  councillor,  or  auditor,  asking  or  taking  bribe,  £c.,  or  agreeing 
to  give  or  forbear  his  vote  for  money,  iftc.,  or  person  by  gift  corrupting,  &c.,  or  at- 
tempting to  corrupt  elector,  (O.  1),  46 ;  chairman,  auditor,  or  councillor  being 
interested,  Ac.,  as  partner  with  any  contractor,  &c.,  with  municipality,  except  as 
proprietor,  &c.,  of  company,  TO.  1),  306;  duly  elected  chairman,  Ae.,  refusing  to 
aooept  office,  (0.  2),  307  ;  duly  qualified  person  resigning  such  office  unless  non- 
resiaent  or  exempted,  (0.  3),  307  ;  chairman,  &c.,  aMent  for  more  than  3  months, 
(unless  ill  or  non-resident),  (0.  4),  307  ;  chairman,  &c.,  acting  in,  Ac.,  such  office, 
without  qualification,  (0.  5),  308 ;  obstructing  the  Council,  or  its  servants,  &c., 
(O.  6),  308 ;  chairman  nes^lectinj?,  Ac.,  statutory  duty,  (0.  7),  308 ;  person 
offending  a^nst  Act  or  By-Taw,  { 0.  8),  308  ;  prosecution  within  3  months,  ( note 
b),  306  ;  nuisances ;  officer  refusing  to  account,  (note  c),  307  ;  appeal  from  rates, 
assessment,  by-laws,  (note  C),  307  ;  [indictable]  :  guilty  of  bribery  or  corruption, 
(0.  1 ),  46  :  what  are  acts  of  bribery,  <&c.,  (notes  u  &  w),  45,  46  ;  voting  second 
time,  or  personating  elector,  (0.  1 ),  308. 

Murder,  what  is,  308 ;  malice,  309  ;  homicide  on  provocation,  310 ;  struggles  in  anger, 
31 1 ;  homicide,  coupled  with  a  felonious  intention,  311 ;  caused  by  unoue  correction, 
311 ;  through  negligence,  311  ;  caused  bv  negligence  of  medical  practitioner,  312  ; 
by  negligence  of  road  trust,  313 ;  in  resisting  officers  of  justice,  313  ;  where  justi- 
fiable, 314  ;  where  excusable,  315  ;  proof  of  the  corpus  (ielecti,  315  ;  death  within 
year  and  a  day,  316  ;  accessory  before  the  fact,  how  punishable,  316 ;  guilty  of,  (0. 
1),  316  ;  accessory  after  the  fact,  (0.  2),  316. 

Mutiny,  exciting  to,  316. 

N. 
Native  Dog  Act,  316. 

Naturalization  of  aliens,  316  ;  form  of  oath,  317  ;  before  whom,  317. 
Naval  service,  (Colonial),  317. 
Newspapers,  see  "  Printer,  Licensed.*' 
Negativing  exemption,  exception,  Ac.,  of  a  Statute  in  an  information  or  complaint,  217 ; 

need  not  be  proved  by  prosecutor,  (s.  14),  200. 
Neglect  of  duty  as  constable,  see  *'  Constable." 

Night-cart,  driving  through  streets  between  5  a.m.  and  10  p.m.,  (0.  29),  335. 
Night-time,  in  burglary,  47. 

Note,  promissory,  forging,  (0.  5),  125  ;  stealing,  (0.  2),  287. 
Notice  of  action  against  Justices,  (s.  9),  248,  250. 
Notice  to  complainant  of  remand  where  defendant  apprehended  before  i^pointed  time 

of  hearing,  (s.  13),  200 ;  Form  of  notice,  455. 
Notice  of  recognizance  in  summary  convictions,  454  ;  in  indictable  offences,  to  accused 

and  sureties,  (Q.  3),  443;  to  witness,  (0.  2),  440. 
Nuisances,  [summary  convictions],  359—335;    see  ^'Police;*  *' Tolls,*  "Butcher" \ 

[indictable],  317  ;  (note  i),  88;  informations  for,  511,  512. 
Nursery-ground,  see  **  Conservatory.** 

0. 

Oath,  [in  summary  convictions],  on  taking  information  or  complaint,  (s.  2),  193,  212 ; 
form  of  oath,  212;  of  Jews,  Scotch  witnesses,  Chinese,  deaf  and  dumb  persons, 
interpreter,  213 ;  on  hearing,  231 ;  form  of  231 ;  to  service  of  summous,  222. 456; 
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[in  indleUble  offenoet],  on  taking  informatiooB,  175 ;  fwj^  175 ;  to  Mnrioe  tf 

•nranions,  177. 
Oaths,  Jnstioefli'  power  to  administer,  317  ;  power  to  administer  implied  irom  power  to 

hear  and  determine,  318 ;  declaration  m  lien  of,  318  ;  oath  prohibited,  318 ;  oaths 

of  qualification  for  office  simplified,  319  ;  Farm  of  oath  of  aiUgianct,  319  ;  of  decU' 

ration^  319. 
Oaths,  false,  see  ^* Perjury** ;  taking  or  administering  oaths  to  commit  felonj,  or  fior 

seditions  purposes,  (0.  1 — 3),  320 ;  Justice  or  other  person  administering  YolnntarT, 

(0.  4),  320. 
Objections,  how  far  allowed  to  informations,  [in  summary  convictioDs],  (a.  1,  9),  19^ 

198,  215,  225,  226  ;   to  summonses,  (s.  1),  192,  225  ;   to  warrants,  (a.  3),  194  ;  to 

convictions  and  subsequent  proceedings,  226 ;  see  ** Prohibition^**  '*  Jnstieea,  Na  4"; 

[in  indictable  cases\  (f.  8),  160. 
Obliterating  records,  (0.  5),  287. 
Obscene  books  or  prints,  exposing  to  riew,  [indictable],  (0. 1,  2),  153 ;  procuring,  Ac, 

obscene  prints,  [indictable],  (note  r),  153 ;  [summary  conviction]^  (O.  2),  417. 
Observations  oy  accused  during  examination  to  be  taken  down,  182. 
Obstructing  constable,  see  "  Police  " ;  road  surveyors,  Ae.,  see  "  Roads.^ 
Obstructions,  casting  into  sewer,  Ac,  (O.  7)i  329. 
Obtaining  money,  Sa,,  under  false  pretences,  (0.  1),  114  ;   attempting  to  obtain,  Ac, 

(0.  2),  115. 
Offence,  statinu^,  in  information  in  summary  convictions,  218,  213,  237  ;  om  the  nme  oo 

different  &ys,  214  ;  second  or  subsequent,  233. 
Offences,  Formt  oftiaUmenU  of.  Part  IL,  Chap,  m.,  485. 
Offenders  liable  on  summary  convictions,  214;  masters,  214 ;  infants,  married  women, 

accessories,  214  ;  aiders,  219. 
Office,  refusing  to  execute,  (O.  1),  76  ;  buyine  or  selling,  or  soliciting,  (0.  1),  320. 
Officer,  Peace,  assaulting,  in  the  execution  c?  his  duty,  [summarv  conviction],  (O.  1). 

328  ;  (O.  54),  343  ;  [indicUble],  (0.  11),  27. 
Open  Court,  in  summary  convictions,  (s.  12),  199 ;  not  in  indictable  offiences,  (s.  19), 

166  ;  (note  ▲),  180. 
Opposing  making  proclamation  in  time  of  riot,  (0.  2),  388. 
Orchard,  see  **  Coneervatory.** 
Order  upon  a  complaint ;  distinction  between  conviction  and,  211,  220 ;  Fomu  of  order* ^ 

rK.  1,  2,  and  3),  463 — 465  ;  in  all  cases,  costs  on,  (s.  18),  203;    before  order  en- 
forced, copy  of  minute  of  it  to  be  served,  (s.  17),  202,  242,  232 ;  rninute  of  476  ; 

how  enforced,  see  **Enforeing  Convictiont,*  Sfe, 
Order  of  dismissal  of  an  information  or  complaint,  (s.  13),  200,  225,  226  ;  Form  of  (L.)> 

465  :  minute  of,  466  ;  certificate  thereof  (M.),  466. 
Orders,  disobeying,  79  ;  see  **Juiticef9  Order,** 
Ore,  stealing  or  removing  from  mines,  (0.  14),  288. 
Outhouse,  setting  fire  to,  (0.  2),  20. 

Ownership  of  property,  how  described  in  information  or  complaint,  (s.  4),  195. 
Oxen,  ill-treating,  see  **AnimaU,  Cruelty  to,**  *'  CatUe." 

P. 

Packa^  of  hawkers  to  be  marked,  (0,  2,  3),  142. 

Pales  m  a  fence,  stealing,  (0. 6),  285 ;  damaging,  (0.  4),  295. 

Pardon,  in  summary  convictions,  for  first  offence,  under  Larceny  and  Malicioos  Injuries 
Acts,  (note  c),  284. 

Parks,  public,  regulation  of,  320. 

Parks,  see  **  Larceny,'*  **  Malicious  Imuries." 

Partners,  property  of^  distrainable  for  penalty,  242 ;  how  described  in  informations, 
(s.  4),  19u. 

Passengers  by  railways,  practising  frauds,  (0.  4),  375. 

Pawnbrokers,  321,  325  ;  who  are  to  be  deemed  pawnbrokers,  (note  i),  321  ;  proof  of 
license,  {note  f),  321  ;  carrying  on  business  without  license,  (0.  1),  321  ;  Clo-k  of 
Petty  Sessions  neglecting  to  keep  alphabetical  record  of  licenses,  (O.  2),  321; 
licensed  pawnbroker  failing  to  have  name,  Ac,  plainlv  printed  over  door,  ( O.  3), 
321 ;  unlicensed  person  keeping  sign,  &c.,  implying  that  he  is  a  pawnbroker,  (0. 
4).  322;  licensed  person  refusing  to  produce  license,  (0.  5),  323;  lending  license, 
(().  6),  322 ;  failing  to  keep  book  and  make  entrv,  (O.  7),  322 ;  pawns  to  be 
entered   in   books,   {note   o),  322;    selling  before 'three  months,   (O.  8;,  Sr*2; 
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ne^leetin^  to  pablish  days  of  ule,  fO.  9),  323 ;  nej^leotini?  to  ^ve  duplicate,  (0. 
10),  323 ;  refusing  to  permit  pawnor  to  inspect  entry  of  sale,  (0.  U),  323 ;  holders 
of  duplicates  deemed  owners,  (note  h),  323;  as  to  entries,  (note  i),  323;  Justices 
may  order  restitution, — suspicious  pawniD^^,  (note  i),  323 ;  licensed  person  receiving 
articles  from  child  under  14,  or  orunkaitl,  or  (where  loan  does  not  exceed  £10), 
adyanoing  anything  but  money,  or  exchanging  for  money,  (0.  12),  324 ;  not  at' 
tending  when  summoned,  with  book,  duplicate,  &o.,  (0.  13),  324 ;  reoeiying  pled^s 
after  9,  p.  m.,  or  before  8,  a.  m.,  except  on  Saturdays,  &c,,  (0. 14),  324 ;  carrying 
on  business  on  Sunday,  (0.  15),  325  ;  offending  against  Act,  (0.  16),  325 ;  [in- 
dictable]:  forging,  &o.,  license,  (0.  1),  325;  knowingly  pawning  other  person's 
property,  (0.  2),  325;  forging  duplicate,  (0.  3),  825  ;  stoaling  duplicate,  (0.  4), 
325. 

Payment,  part  of  penalty  not  to  be  taken,  241,  242. 

Peace,  sureties  for,  396. 

Peace  officer,  see  "  Constable,**  '*  Police.*' 

Pedlar,  see  ''Hawker.*' 

Penalties  not  to  be  taken  in  part,  241 ;  to  be  paid  to  Justice's  clerk,  (s.  3),  205  ;  appli- 
cation of,  in  general,  121 ;  in  cases  of  drunkenness,  121 ;  of  assaiiit,  24  ;  in  cases  of 
constable,  (note  p),  74,  122. 

Perjury  before  Justices,  committal  of  offender,  231 ;  Form  of  commitment,  513. 

Pegury  and  subornation  of,  (O.  1,  2),  326  ;  as  to  prosecutions  for  perjury,  (note  k),  325  ; 
false  oath>  affirmation,  or  declaration,  punishable,  (note  k),  326. 

Person,  indeoentiy  exposing;,  (0. 18),  332  ;  (0.  2),  417  ;  decision  of  Supreme  Court,  568 ; 
[indictable],  (0.  1),  153  ;  robbery  from  the  person,  (O.  15—19),  288. 

Personation  of  electors,  see  **  Election^*  **  Municipalities** 

Petty  Sessions,  Clerks  of,  to  recei?e  penalties,  Ac,  (s.  31),  205;  to  render  monthly 
account,  fs.  31),  201 ;  Form  of,  (T.);  see  "F«m,"  115. 

Pictures,  exhibiting  indecent,  (0.  2),  417  ;  see  *^ Indecency  ;**  damaging,  in  church, 
museum,  Ao,,  (0.  18),  298. 

Pigt,  &c,  iNBrmitting  to  stray,  (0.  19),  332  ;  (0.  10),  411. 

Pigeon,  killing,  wounding,  ti^ng,  (0.  4),  285. 

Pibtage,  harmur  and,  140. 

Piracy,  at  common  law,  (0.  1),  326  ;  the  like,  and  assaulting,  d^s.,  with  intent  to  mur- 
der, ^0.  2),  327  ;  by  statute,  (note  l),  326. 

Place  of  nearing,  public,  in  summary  convictions,  (s.  12),  199  ;  in  indictable  cases,  not, 
(s.  19),  166  ;  (note  A),  186. 

Plants,  stealing,  damaging,  see  **  Larceny,"  *'  Malicious  Injuries." 

Plantations,  setting  fire  to,  (0.  7),  21. 

Plays,  see  **  Theatres." 

Pleasure  grounds,  see  **Lareeny,"  **Maliciou8  Injuries" 

Plumage  of  stolen  birds,  having,  (0,  3),  285. 

Poison,  administering  to  procure  aoortion,  (0.  1),  2 ;  with  intent  to  murder,  (0. 1,2),  28. 

Police  (Lands)  Acts,  327  ;  Justices  to  suppress  riots,  (note  m),  327  ;  regulation  of,  and 
powers  of,  (note  m),  327 ;  constables  attending  watoh-honse  at  night  to  bail  petty 
misdemeanants,  (note  m),  327  ;  assaulting  or  resisting  constable  in  execution  of  his 
duty,  (0.  1),  328 ;  victualler  harbouring  constable  on  duty,  (0.  2),  328  ;  keeping 
shop  open,  &c.,  on  Sunday,  (0.  3),  328;  exceptions,  (note  n),  328  ;  Justice  is  to 
disperse  persons  gathering  for  gambling  on  Sunda^r,  and  to  seize  implements  of 
gaming,  (note  ir),  328  ;  owner  of  billiard  room  permitting  play  on  Sunday,  (0.  4), 
328 ;  £imaging  public  building,  bridge,  &c.,  (0.  5).  329  ;  tne  like,  wilfully,  (0.  6), 
329  ;  casting  nlUi  into  water-cour&e,  (0.  7),  329  ;  injuring  pump,  ^.,  (O,  8),  329  ; 
the  like,  wilfully,  (0.9),  329  ;  clandestinely  appropriating  water  of  public  fountain, 
(0.  10),  329 ;  opening  cock  of,  &c,(0. 11),  329  ;  washing  clothes  at,  &u.,(0. 12),  329 ; 
beating  carpet  in  street,  and  committing  various  other  nuisances  in  streets  or  publio 
places,  (0. 13,  14),  329, 332 ;  as  to  seizure,  by  Justice  or  constable,  of  such  nuisance, 
and  their  disposal,  (note  p),  331  ;  as  to  the  removal  of  nuisances,  (note  (i),  331 ; 
discharging  fire*arms,  or  letting  off  fireworks,  (0.  15),  331;  burning  shavings  in 
streets,  (0.  16),  332  ;  bathing  within  view  of  public  place,  (0.  17),  332 ;  offending 
against  decency,  (0.  18),  332  ;  breeding  or  keeping  swine  in  street,  or  suffering  ani- 
mals to  stray  about  the  street,  (0.  19),  332 ;  owner  or  occupier  not  abating  nuisance 
to  Justices*  satisfaction,  (O.  20),  332  ;  summary  procedure  on  complaint  of  a  nuisance, 
(note  r),  332  ;  owner  or  occupier  neglecting  to  cleanse  yards,  ^.,  so  as  to  cause 
ouisanoe,  (0«  21),  333 ;  butcher  obstructing  Justice  or  constable  authorized  to  inspect, 
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or  negleeiini^  to  obey  order  to  detaie,  (O.  28),  3SS ;  Jottiees*  order  to  inipeet  uid 
oleanM  shambles,  (note  s),  333 ;  hMiIiiig  timber,  Ac,  or  permitting^  it  to  mg  upon 
street,  (O.  23),  333 ;  owner  or  ooeapier  not  keeping  in  repair  ruls  over  areis  or 
openings  beneath  the  sorfaoe  of  footway,  Ac,  or  securely  giisrding  or  oorering  the 
same,  so  ts  to  prevent  danger,  or  leaving  open  any  hole  without  secore  trap^ioor, 
(O.  24),  334  ;  making  oelkr  beneath  siufM>e  of  footway,  (O.  25),  334  ;  owns-  of 
well  to  have  same  seonrely  covered,  and  provided  with  pnmp^  (note  t),  334; 
neglecting  to  cover,  ftc,  well,  (O.  26),  334 ;  jnriadiction  of  Jostiee  where  no  Police 
Mi^strate,  (note  v),  334 ;  digging  hole  on  vacant  land,  or  where  hoikliiig  is  going 
on,  and  not  enclosing  same  to  satisfisetion  of  P.  M.,  or  keeping  np  each  enclosiire 
longer  than  necessary,  or  neglecting  to  fence  ronnd  snch  hole,  Ac,  within  24  boon 
after  order  of  P.  IL,  or  not  keeping  light  apon  said  endosure  from  sunset  to  sun- 
rise, (0.  27),  335  ;  owner  not  providing  gutter,  (O.  28),  335  ;  person  driving  night 
cart  between  5  a.  m.  and  10  p.  m.,  or  nlSng  cart  so  as  to  spill  contents,  £;.,  (0. 
29),  335  ;  emptying  privy,  Ac,  between  5  a.  m.  and  10  p.  m.,  Ac,  or  easting  out 
night  soil,  (O.  30),  335 ;  wantonly  injuring  lamp-post,  (0.  31),  336 ;  throwing  desd 
animal  into  street,  Ac,  or  river,  Ac .  (0.  32),  336 ;  blasting  rock  witbont  giving 
notice  to  P.  M.,  or  not  obeying  his  directions,  (O.  33),  336 ;  fonaing  drain,  or  re- 
moving gravel,  Ac,  from  streets,  without  leave  of  P.  M.,  or  damaging  footways,  (0. 
34),  336  ;  driver  of  cart  riding  thereon  in  street,  without  person  on  foot  to'guide, 
or  being  at  snch  distance  therefrom  as  not  to  be  able  to  control  horses,  Ac,  or 
riding  on  shaft,  or  driving  on  wrong  side,  or  hindering  free  psssage  of  carriage,  Ac, 
(0. 35),  336  ;  riding  or  driving  through  street  carelessly,  Ac,  so  as  to  endanger 
safety  of  others,  (O.  36),  337  ;  posting  placard  npon  walls,  or  defacing  same,  (0. 
37),  337;  pulling  down  boundary  mark,  (O.  38),  337;  the  Surveyor-General  or 
his  deputies  to  mark  boundaries,  (note  w),  337  ;  wilfnlly  obstructing  P.  H.,  Ac, 
in  perambulating  town,  (O.  39),  337 ;  as  to  the  marking  out  carriage  and  footways, 
(note  x),  337  ;  erecting  or  rebuilding  house,  &c,  which  encroaohea,  (O.  40),  338 ; 
as  to  footways,  Ac,  (note  y),  338 ;  beginning  to  erect  house,  &c,  without  giving 
written  notice,  Ac,  to  P.  M.,  (0.  41^,  338 ;  P.  M.  n^lecting  to  furnish  required 
notice,  (0.  42),  338 ;  owner  or  occupier  having  entrance,  area,  Ac,  stepa,  Ac,  ad- 
joining footway  in  street,  without  sufficient  protection,  (0.  43),  338 ;  occupier 
neglecting  to  paint  number  on  door,  (0.  44),  338  ;  pnttiug  down  flagspng  on  foot- 
ways without  giving  written  notice  to  P.  BI.,  and  obeying  his  directions,  (O.  45), 
338;  obstructing  surveyor,  Ac,  (O.  46),  339;  witness  neglecting  or  refusing  to 
give  evidence,  vtc,  (0.  47),  339  ;  extension  of  provisions  of  Act  to  other  towns, 
(note  z),  339  ;  person  having  possession  of  goods  snspecte<1  of  being  stolen,  (O.  49), 
340  ;  concealment  of  stolen  goods,  (note  d),  340  ;  person  from  whom  received  to  be 
examined,  (note  c),  340 ;  order  of  delivery  of,  (note  d),  340  ;  unclaimed  stolen  goods 
to  be  sold,  ( note  d),  341  ;  person  compounding  offences  by  which  he  is  not  personally 
aggrieved,  (O.  49),  341 ;  Justices  may  deprive  informer  of  share  of  penalty,  (note 
b),  341  ;  occupier  or  tenant  damaging  promises,  (0.  50),  341  ;  summary  proeedare 
in  respect  of  oppressive  distress,  (note  f),  341  ;  decisions  of  Supreme  Court,  560. 

Polygamy,  see  "Bigamy." 

Ponds,  breaking  down  the  dam  of,  (O.  11),  297. 

Port,  stealing  m)m  a  vessel  in,  (O.  24).  289. 

Postage,  346  ;  sending  letter  purporting  to  come  within  exempted  class,  which  contains 
illegal  matter,  (O.  i),  346;  officer  reading  contents  of  opened  letter  without 
cause,  (O.  2),  347  ;  official  oath,  {note  M),  346 ;  recovery  of  fines,  (notf  sr),  347; 
contractor  refusing  to  fulfil  contract,  (O,  3),  348  ;  offences  by  master,  &c,  of  ves- 
sels, in  conveying  letters,  (O.  4,  9,  16,  18,  19),  348,  349 ;  offencee  by  poetmaster^ 
A^c,  (O.  10,  12),  349  ;  sending  or  convAving  letters,  Ac,  for  hire  without  authority, 
(O.  11  ),349  ;  mail,  driver  of,  guard,  loitering,  &c,  (0. 13),  349  ;  hawker  loitering, 
or  hackney-coach  driver  standing  for  hire,  opposite  General  Post  Office.  (O. 
14,  15),  349  ;  obstructing  conveyance  of  mail,  (O.  17),  349  ;  negligenUy  losing 
mail  bags,  (0.  20),  350 ;  [indictable]:  forging  or  uttering  stamp,  (0.1),  350; 
fraudulently  taking  or  embezzling,  Ac^  letter,  or  its  contents,  (O.  3),  350; 
secreting,  Ac,  letter  of  other  j)erson,  (O.  3),  350;  removing  from  stamp  any  oUi- 
teration,  Ac,  indicating  that  it  has  been  used,  (0.  4),  350. 

Posts  used  as  a  fence,  see  **  Larceny,"  "  Malicious  Injuries." 

Poundkeeper,  his  duties,  offences  by,  Ac,  see  "Impounding,** 

Practice  on  summary  convictions,  191 — 245  ;  on  preliminary  inquiry,  156 — 191. 

Preliminary  examination  in  indictable  offences,  see  **£zamination,**  and  ^'Juatioea,  Nc  I." 
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Fretenoes,  false,  obtaining  monej,  dM.,  by,  (O.  1),  114;  or  attempting  to  do  so, 
(O.  2),  1 15. 

Printers  (lioensed),  350 ;  nsing  type  or  press  without  notice,  or  not  printing  name  in 
book,  &C.,  (O.  1,  2,  3),  352 ;  printing  or  publishing  newspaper  withont  entering 
into  recognizance  or  sufficient  sureties,  (O.  4  &  5),  352  ;  statutory  requirements, 
(note  o),  351 ;  filing  notioee,  (notes  o  &  p),  352;  niaking  affidavits,  &e.,  (note  Q), 
352. 

Prisoner,  statement o^  (s.  18),  166,  185,  186 ;  Form  of,  fN.),  438. 

Prisoners,  352 ;  refusing  to  proceed  to  prison,  to  be  solitarily  confined  on  bread  and 
water,  352  ;  prisoner  may  be  forwarded  under  warrant  of  convicting  Justice,  Sheriff, 
or  Deputy  Sheriff,  353  ;  may  be  put  to  hard  labor  outside  prison,  not  exceeding  2 
miles,  353  ;  sentenced  to  hard  labor,  may  be  put  to  roads,  &c.,  of  city,  and  whUe  not 
at  work  may  be  detained  in  temporary  look-ups,  353  ;  offenders  sentenced  less  than 
14  days  may  be  put  on  roads,  353 ;  offender  convicted  of  offence  punishable  by  im- 
prisonment with  hard  labor,  may  be  so  sentenced,  or  in  lieu  thereof,  may  be  sen- 
tenced to  hard  labor  on  the  roads  for  a  term  not  exceeding  term  of  imprisonment, 
353;  see  **Hard  Labor,'*  141 ;  '^Lockup,"  291. 

Proceedings,  minutes  of,  to  be  taken,  230;  (s.  31),  209. 

Procession  [illegal],  not  dispersing^  within  a  quarter  of  an  hour  after  notice,  (0.  I),  354 ; 
[indictablej  :  person  making  illegal  procession,  (O.  1),  354;  what  Justices  are  to 
do,  (note  r),  354. 

Proclamation  in  case  of  riot,  389 ;  opposing  the  making  of  it,  (0.  2),  388  ;  of  illegal 
procession,  354. 

Procuring  commission  of  offences,  see  ^^Aeceetoriet" 

Procuring,  see  "  Women" 

Prohibition,  sUtutory,  (s.  12),  962;  (s.  13),  262;  (s.  10),  264,  266—272;  see  ''Jus- 
tices, No.  4,'*  and  Maffistrates*  Oases,  Part  III. 

Promissory  notes,  issuing,  £c,  for  less  sum  than  208.,  (O.  1),  354. 

Proof  of  service  of  summons,  ^summary  convictions],  222;  [indictable  offences],  177. 

Property  of  accused,  restoration  of,  191. 

Prosecute,  binding  over  parties  to,  in  indictable  offences,  (s.  20),  167,  190. 

Prosecutor,  how  &  can  be  bound,  (note  e),  190. 

Prostitute,  behavinjr  in  a  riotous  or  indecent  manner,  (O.  1),  416  ;  suffering  to  meet  to- 
gether, &c,  (O.  8),  365,  and  (note  z),  365. 

Phitection  of  Justices  from  actions,  246 — 256  ;  see  "Justices,  No.  3."  /i. 

Ph>viso  in  statute,  negativing,  see  **I!xception8.**  I    * 

Ph>vokiQg  to  fight  or  send  a  challenge,  64. 

Public  service,  embezzlement  by  persons  in,  (O.  2),  96. 

Public  exhibition,  see  "Theatre.^ 

Public  worship,  see  **  Church." 

Publican  (Licensed),  855 ;  as  to  licenses,  355 ;  publican's  license,  355 ;  to  fidrs,  rails, 
355 ;  disqualined  persons,  355 ;  Justices  disqualified  to  act  at  licensing  meeting, 
355 ;  applications  ror  licenses,  856 ;  to  be  posted  up,  356 ;  annual  licensing  meet- 
ing, 356 ;  applicants  to  enter  into  recognizance,  357  ;  applicants  absent  through 
illness,  357  ;  recognizance,  mode  of  taking,  358  ;  list  of  certificates  to  be  sent  to 
Colonial  Treasurer,  358 ;  certificates  void  unless  lodged,  358  ;  Governor  ma^  direct 
issue  of  licenses  in  certain  cases,  358 ;  may  renew  licenses  ivithout  certificate  in 
certain  cases,  359 ;  Colonial  Treasurer  may  issue  packet  licenses,  359  ;  Justices  at 
Petty  Sessions  for  transfer,  may  grant  certificates,  359 ;  Special  Sessions  for  trans- 
fer of  licenses,  359  ;  devolution  of  license  on  assignees,  executors,  360 ;  licensed 
person  desirous  of  removing,  360 ;  transfers  to  be  reported  by  Clerks  of  Petty 
Sessions,  361 ;  abandoning  occupation,  361  ;  j)erson  selling  fermented  or  Bpirituoos 
liquors  without  license,  (0.  1),  362 ;  where  license  not  necessary,  judicial  notice  of 
proclamation,  (note  b),  361 ;  information  ivithin  three  months; — what  is  a  retailer, 
(note  t),  361 ;  evidence  of  sale,  (note  y),  362 ;  penalties,  how  recovered,  (note  w), 
362 ;  appeal,  appropriation  of  fines,  (nott  w),  363 ;  if  appeal  lost,  appellant  to  pay 
costs,  (/tf.),  364 ;  Form  of  conviction,  (note  w),  364 ;  licensed  person  keeping  skittle- 
ground,  or  having  implements  of  gaming  in  or  near,  &c.,  his  house,  or  suffering 
unlawfully  gamins  within  bis  house,  or  ofiending^  against  his  license,  (0.  2),  364  ; 
evidence,  proof  of  license,  (note  x),  364 ;  keeping  refreshment  house  of  public 
resort,  and  permitting  drunkenness  or  (tisorderly  conduct  there,  or  gathering  of 
bad  characters,  (0.  3),  365 ;  as  to  billiard  license,  (note  t),  364  ;  diswderly  con- 
duct, (note  z),  365 ;  lioeDMd  person  neglecting  to  have  his  name,  Ao,,ot  to  keep 
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Ump  with  two  bornen  lighted  at  night,  (O.  4).  365 ;   licmited  home  Dot  being 
provided  with  required  aooommodAtion,  (0. 5),  365 ;  what  accommodation  reqairni, 
(note  A),  365 ;  licensed  person  refasinsr  withont  reasonable  canae  to  receive  a  tra- 
▼eller,  or  to  receiTe  his  horse,  ftc,  (O.  6),  366 ;    what  is  a  traveller,  (note  b),  366 ; 
permitting  drunkenness,  or  snpplving  Uqoor  to  dronkards,  (O.  7),  366 ;   goods  of 
stranger  in  licensed  hoose  being  custrained,  (0.  8),  366 ;  no  credit  to  be  given  for 
liaaors  sold,  (note  o),  366 ;  licensed  person  taking  as  pajinent  anjihin^  bat  monej, 
(0.  9),  367  ;   retailing  in  vesseb  seized  to  fall  imperial  measore,  (O.  10),  367; 
scdling,  &c,  liqaor  to  aboriginal,  (O.  11),  367  ;  keeping  hooae  open  before  or  after 
regular  hours  or  dajs,  (0.  12),  367  ;  as  to  sale  to  lodgers,  {note  d),  367 ;  license 
to  extend  hours  of  opening  house,  (note  ■),  367  ;  licensed  person  permitting  illegal 
assemblies  to  meet  in  his  house,  (0. 13),  368  ;  members  of  such  assemblage  refusing 
to  quit  such  house,  or  resisting  Justice,  (0.  14),  368 ;  Justice  maj  order  such 
meeting  to  disperse,  (note  f),  368  ;  licensed  person  keeping  house  open  in  riot,  (0. 
15),  369;   delaying  admittance  to  constable^  (0.  16),  369;   fuling  to  prodnoc 
license  to  Justice  on  demand,  (0.  17),  369  ;  employing  unlicensed  person  to  sell  bj 
retail,  (O.  18),  369  ;  selling  adulterated  liauor,  (O.  19),  369 ;  havmg  in  his  posses- 
sion adulterated  liauor,  (0.  20),  369  ;  unlicensed  person  keeping  up  a  aign.  Sue, 
implying  that  the  nouse  is  licensed,  (0.  21 ),  370 ;  master  who  employs  servants, 
paying  them  in  public-house,  (0.  22),  370 ;    licensed  person  offending  against 
penal  sections,  (0.  23),  370 ;  Clerk  of  Petty  Sessions  negleetlng  his  duties,  (0. 24), 
370 ;   person  found  drunk  and  disorderly  in  the  street,  (O.  25),  370  ;   sapphing 
liqaor  during  Justice's  prohibition,  (0.  26),  371 ;  prohibition  of  Justice,  (note  e), 
370 ;  obtaining  liquor  for  prohibited  person,  (0.  27),  371 ;  licensed  person  selling 
in  unlicensed  house,  (0.  28),  371 ;  warrant  to  search  and  seise,  (note  h),  371 ;  car- 
rying about  or  exposing  for  sale,  liquor,  (0.  29),  871 ;  onus  of  proving  license  on 
defendant,  (note  i),  371 ;  as  to  sly  grog  selling,  (note  k),  372;   illegally  selling 
spirituous  Uquors,  (0.  30),  372,  and  (note  l),  372 ;  person  summoned  as  witness 
refosiuK  to  be  sworn,  (0.  31),  373 ;  person  found  drinking  in  disorderly  house,  or 
in  booth,  (0.  32),  373 ;  reputation  of  disorderly  house,  (note  m),  373  ;  amends  msv 
be  awarded  against  false  informer,  (note  «),  373  ;  obtaining  money,  kc.,  by  threat 
of  prosecution,  or  as  inducement  for  forbearing  prosecution,  (0.  33),  374  ;  licensed 
person  permitting  dancing  in  his  public-bouse,  unless  by  permission  of  P.M..  (0. 
34),  374  ;  [indictable] :  licensed  puolican  adulterating  liquore,  {0. 1),  374.    Forfns 
of  information,  5 13  ;   decisions  of  Supreme  Oouit, — ^in  re  Frost,  56 1 ;    ex  parte 
Copeland,  563 ;  Taper  v.  Bell,  563 ;  Klensendorffe  v.  Liverpool  Bench,  564 ;  Sntton 
V.  King,  565  ;  ex  parte  Ward,  566. 

Q. 

Quakers,  affirmation  of,  106. 
Quarantine,  374. 

Quashing  convictions  or  orders  before  action  brought  against  Justices,  (s.  2),  246,  252. 
Quarter  Sessions,  summary  convictions,  Ac,  to  be  filed  at,  (s.  14),  201  ;  to  make  table  t>f 
fees  payable  to  clerks  to  Justices,  (s.  30),  209 ;  procedure  upon  appeals  at,  7—10. 
Quay,  stealmg  from,  or  ships  there,  (0.  24),  289. 

R. 

Rails  used  as  a  fence,  see  '*  Larceny,"  *'  Malicious  lujuries.** 

liailway,  not  fastening  ^te,  (0.  1 ),  374 ;  puUin^^  down  toU-board  or  mile-stone,  (0.  2\ 
375 ;  owner  of  carriage,  Ac.,  failing  to  give  m  account  in  writing  to  collector,  ^c, 
(0.  3 ),  375 :  passengers  practising  frauds,  (0.  4),  375 ;  apprehension  of  such  pa^ 
sengers,  (note  t),  376  ;  publication  of  penalties,  (note  p),  375 ;  damage  torailvsT 
to  be  made  good,  (note  q),  375 ;  apprenension  of  transient  offenders,  (note  q  >,  375; 
decision  as  to  evasion  of  fare,  {note  s),  375;  sending  dangerous  articles  br, 
(0.  5),  376  ;  offending  against  by-law,  (0.  6),  376;  the  making  and  publicatioo 
of  by-Uw,  (noU  x ),  376 ;  officers  failing  to  account,  (0.  7),  377  ;  warrant  to  take 
such  officer,  (note  t),  377 ;  officer  refusing  to  account  in  writing,  (0.  8),  378;  ob- 
structing construction  of  railway,  removing  poles,  defacing  marks,  (O.  9),  S78; 
throwing  gravel  upon  or  permitting  cattle  to  wander  upon,  (0.  10),  378 ;  eopu 
driver,  Ac.,  misconducting  himself,  or  being  guilty  of  negligee,  (O.  11^878: 
apprehension  of  offiBuder,  ( note  s),  378 ;  pulling  down  or  defacing  board  oontaininf; 
by-laws,  Ac.,  (0.  12),  379;  appeal,  (note  a),  379;  disputed  t^ompensatioii  for 
lauUjS  (««<«  A),  379 ;  tolls,  (note  a),  379 ;  [indictable  offences] :  doing  Ac,  any  art 
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whereby  life  eBdangfered  or  traius  impeded,  (0. 1),  380  ;  throwing  stones,  Ac., 
ft«unst  carriage  with  intent,  Sbo.,  (0.  2),  380 ;  malioioosly  injuring  railway,  Ac, 
(0.  3),  380;  setting  fire  to  railway  station,  Ac,  (0.  12, 13),  21,  22. 

Bape,  (O.  1 ),  380 ;  soffioient  if  against  consent,  (note  b),  380 ;  accused  may  be  con- 
Tioted  of  assault  with  intent,  Tnote  o),  380 ;  see  "  Assault,*'  **  Attempts  to  commit 
Grimes,"  *'  Carnally  knoiiring  Children.'* 

Real  estate,  deeds  relating  to,  forging,  (0.  5),  125;  stealing,  (0.  8),  287. 

Receipt  for  a  prisoner  by  a  gaoler,  (s.  26),  172;  Fornix  449 ;  certificate  of  amount  of 
money  found  on  prieoner,  450.* 

Beoeiring  stolen  goods,  [summary],  (0.  10),  287  ;  [indicUble].  (0.  1),  381,  281 ;  the 
like  where  obtained  by  false  pretences,  Ac.,  (0.  2),  381 ;  see  "  Larceny,"  281. 

Beoognizanoes,  (2  Vic,  No.  8),  381 ;  all  fines,  Ac.,  forfeited  recognizances,  ^c.,  (with 
certain  exceptions),  set,  Ac.,  by  Justices  are  to  be  certified  by  Justices  imposing, 
Ac,  same  to  the  Clerk  of  the  Peace,  containing  names,  Ac,  to  be  enrolled  and 
forwarded  to  the  Sheriff^  (s.  1),  381 ;  as  to  the  estreating  of  certain  recognizances, 
(s.  2),  382;  roll  to  be  delivered  to  Sheriff,  oath  of  Clerk  of  Peace,  (s.  3),  382; 
notice  (Form  Schedule  B.)  to  be  given  to  parties  entering  into  recognizance ;  parti- 
culars u>  be  inserted  in  recognizances,  (s.  4),  382;  Sheriff  to  discharge  party  giving 
security  to  appeal  and  appear  at  Quarter  Sessions,  (s.  5),  383 ;  Quarter  Sessions  t^ 
hear  appeals,  remit  forfeitures,  according  to  Form  C.,  (s.  6),  383  ;  Justices  in  Ses- 
sions may  insert  in  roll  fines,  Ac,  not  levied  or  accounted  for  by  Sheriff,  or  not  dis- 
charged,  Sheriff  to  detain  original  writs  in  his  possession,  which  shall  continue  in 
force ;  on  quitting  office,  to  deliver  over  writs,  Ac,  (s.  7),  384 ;  Sheriff*s  jurisdic- 
tion, (B.  8),  384  ;  fees  of  Clerk  of  Peace,  (s.  9),  385  ;  annual  returns  of  Clerk  of 
Peace  to  Colonial  Treasurer,  (s.  10),  385 ;  Sheriff  to  make  return,  i.s.  11),  385. 

Recognizance  [summary  convictions]  of  defendant  on  adjournment  of  hearing,  (s.  13), 
200 ;  Form,  (E.),  454  ;  till  return  of  distress  warrant,  (s.  20),  204 ;  of  defendant 
to  appear  on  the  return  of  a  diatrett  warrant  for  penalty  and  costs,  468,  475. 

Recognizance  [indictable  offences]  of  accused  on  remand,  (s.  21),  168;  Form,  (Q.  2), 
442  ;  to  answer  indictment,  (s.  23),  170 ;  Form,  (S.  I),  444. 

Recognizance  of  prosecutor  and  witnesses,  (s.  20),  166;  Form.  (0.  I),  439 ;  witnesa 
refusing  to  enter  into,  commitment,  (s  20),  167 ;  Form,  (P.  1 ),  440. 

Recognizance  for  sureties  to  keep  the  oeaoe,  396 — 399  ;  Form  of,  517. 

Records,  stealing,  obliterating,  ac,,  (0.  5).  287. 

Register  of  summary  convictions,  4fc,,  484. 

Register  of  baptism,  Ac,  forgbg,  Ac.,  (O.  1,  2),  124. 

Registration,  386 ;  refusing,  Ac,  to  give  information  required  by  the  Act,  or  registering 
birth  or  death  contrary  to  its  provisions,  (0.  2),  386 ;  statutable  provisions  as  to 
registration  of  births  and  deaths,  (note  d),  386 ;  District  Registrar  neglecting  to 
register  birth,  marriage,  or  death,  or  negligently  keeping  book,  (O.  2),  Sb6  ; 
[indictable]:  beine  registered  as  officiating  minister  when  not  one,  (0.  1),  387; 
wilfully  makinflc  fiSse  statement  for  insertion  in  register  of  birth,  marriage,  or  death, 
(O.  2),  387 ;  destroying  book  or  for^ng  copy,  or  making  false  entry,  Ac,  (O.  3), 
387  ;  provisions  as  to  deaths  and  bunals,  {note  ■),  387. 

Release  by  mother  in  bastardy  cases,  effect  of,  {note  q),  40. 

Remand  of  defendant  in  summary  convictions,  (s.  13),  200,  225  ;  of  accused  in  indictable 
offences  on  adjournment  of  preliminary  inquiry,  (s.  21),  168,  189  ;  see  **Reeogni» 


sance." 


Rent,  distraining  for,  without  warrant,  or  neglecting  to  make  out  in  writing,  Ac,  (O. 
1 ),  85  ;  summary  relief  against  excessive  distress  for,  {note  f),  341. 

Replevy  of  distress  for  penalties,  242. 

Rqmted  thieves  frequenting  public  places,  with  intent,  Ac,  (0.  2),  418  ;  {note  p),  418. 

Requisites  of  information  for  summary  offences,  213  ;  of  convictions,  235. 

Rescue,  see  * 'Escape.*' 

Resisting  apprehension,  see  "Assaults,**  ^'Constables,**  "Vagrant.** 

Reatitution  of  stolen  property  under  Juvenile  Offenders  Act,  275 ;  order  for,  505. 

Return  of  constable  to  a  distress  warrant,  (N.  4),  470. 

Reward,  corruptly  taking,  as  to  stolen  dogs,  (0.  8),  287  ;  as  to  stolen  property  in  gene- 
ra], 388. 

Kdine  furiously  or  carelessly  through  street,  (0.  36),  336. 

Riot,  by  three  or  more  persons,  (O.  1),  388  ;  opposing  proclamation,  or  remaining  one 
boor  after  proclamation,  (0.  2),  388 ;  riotously  demolishing  buildings,  (0.  3),  388 ; 
the  duties  of  Magistrates,  388 ;  proclamation  in  case  of  riot,  389 ;  of  other  modes 
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of  (leftlia^  with  riotert,  389  ;  order  for  doting  pubUc-houte*  in  case  of  riot,  515  ; 
not  obeying  such  order,  (O.  15),  368. 
Koadi  (main ),  resiAting  GomauBiioDers  or  their  nrTante,  (O.  1),  389 ;  lee  '*ToIU.'* 
Robber?  from  the  penon  aod  putting  in  fear,  (0. 15),  288  ;  aasanltin^  with  intent  to 
rob,  (0. 5),  26 ;  robbing  and  woonding,  or  being  armed  and  using  violenoe,  (0. 16— 
19 ),  288  ;  upon  the  high  seaa,  326,  327 ;  lee  <*  Larcenj,"  282. 
Bogues  and  vagabonds,  who  are,  aod  offences  by,  (O.  2;,  417. 
Bouts,  see  *'RioU" 

Boots,  see  ** Larceny,"  "Malicious  Injuries.** 
Bubbish  laying  on  street,  (O.  13),  329. 
Buns  (pastoral),  see  "  Surrey,"  399. 

S. 
Sabbath,  see  **  Sunday,"  394. 

Sacrilege^  breaking  and  entering  any  church,  &c.,  and  stealing  therein,  390. 
Sale,  power  of,  in  distress  warrant  for  penalty,  242. 
Saplings,  see  "Larceny,*'  "Malicious  Injuries." 

Scab  in  sheep,  390 ;  owner  aware  of  inroctionf  not  destroying  sheep  within  one  month. 
(O.  1),  390 ;  Act  expires  in  1860,  {note  r),  390;  as  to  (fecial  Inspector,  {note  «), 
390 ;  owner  refusing  to  allow  entry,  Ac.,  and  examination  of  sheep,  (0.  2),  390 ; 
resisting  execution  of  warrant  to  destiny,  (O.  3),  390 ;  owner  neeleoting  to  give 
statutory  notice  of  infection,  (0.  4),  391 ;  knowingW  depasturing  sheep  on  infected 
run,  (0.  5),  391 ;  owner  of  tnsTelling  sheep  not  having  them  bruded,  (0.  6),  391 ; 
removing  imported  sheep  without  certificate,  (O.  7^  392 ;  bringing  sheep  across 
boundary  witnout  certificate,  (O.  8),  392 ;  obstructing  InspeeUMr,  (O.  9),  393  ; 
shepherd  obstructing  examination,  (0.  10),  392;  Inspector  onendin^,  (O.  11 ),  392 ; 
[inoictable] :  making  false  report,  (0. 1),  392 ;  wilfully  communicating  scab,  (O.  2), 
392;   remoring  sheep  detained  by  Inspector  for  destruction,  (O.  3),  392;  see 
"^iiteA«r." 
Sea.  oflbnces  committed  at,  see  "  Admiralty.*' 
Sealing  written  proceeding  before  Justices,  174,  {note  z). 
Seamen,  list  of  Acts  relating  to,  393. 

Search  warrant  for  vagrants,  {note  6),  417  ;  for  stolen  goods,  176,  {note  b),  284 ;  /n- 
formation  for,  430  ;  search  warrant,  432  ;  may  be  granted  on  Sunday,  (s.  4),  159. 
Servant,  master  neglecting  to  provide  food,  clothing,  or  lodging  to,  or  assaulting, 
whereby  life  or  nealth  are  endangered,  (O.  1,  2),  393 ;   see  ** Master  and  Servant," 
''Manufacture,"  "  Fire." 
Service  of  summons  on  defendant  in  summary  conrictions,  (s.  I),  192,  222 ;  on  a  wit- 
ness, (s.  7),  197,  223. 
Service  of  summons  on  accused  in  indictable  offences,  (s.  9),  161,  177  ;  od  a  witness. 

(s.  16),  164,  190. 
Sheep,  see  "5ba6,"  "Butcher:* 

Sheep,  ill-treating,  see  **  Animals,  Cruelty  to,"  stealing  or  wounding,  (O.  1,  2),  61. 
Ship,  setting  fire  to,  (0.  3,  4),  20;  stealing  from,  (0.  24),  289 ;  damaging,  (O.  14, 

16),  298. 
Shipwreck,  goods  of,  being  found  in  possession,  or  offered  for  sale,  (0.  12,  13),  286. 
Shipwreck,  stealing  from,  (0.  24),  289. 

Shop,  breaking  into  and  stealing  therein,  (0.  3),  145 ;  (0.  10),  146. 
Bbnibs,  stealing,  see  "Larceny**;  damaging,  see  "Malicious  Injuries.** 
Signals,  false,  exhibiting  so  as  to  bring  uiips  into  danger,  (O.  15),  298. 
Slaughtering,  see  "  Butcher." 

Smuggling,  393 ;  being  concerned  in  smuggling  gold,  (0.  1),  393. 
Sodomy,  (O.  1),  394 ;  accusing  or  threatening  to  accuse  of^  (0.  2),  394 ;  letter  threat- 
ening to  accuse  of,  (0.  3),  289. 
Soliciting  to  the  commission  of  an  offence,  394. 
Special  constables,  appointment  of,  343 ;  oath  of  office,  {note  h),  343 ;  Justices  to  make 

regulations  for,  (note  h),  343  ;  see  "  Constable:* 
Sports,  anlawful,  on  Sunday,  <  0.  1),  395. 
Stabbing,  see  "Attempts  to  murder:* 
Stable,  setting  fire  to,  (0.  2),  20. 

Stacks,  of  corn,  straw,  coals,  wood,  Ac.,  setting  fire  to,  (0.  6),  20. 
Stage-coaches,  offences  by  owners,  drivers,  see  *'  Carriages  *' ;   [indietablel :  ooachmao 
wantonly  or  furiously  driving  and  injuring  person,  or  miKCOuductiug  himself^  (0.  1. 
2),  394. 
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Btatement  of  •ammary  offence  in  information,  2l8  ;  of  an  indictable  oiTenoe,  175,  176. 
Statement  of  aocoaed  in  answer  to  oharffe  of  an  indictable  offence,  (s.  18),  166,  186 ; 

admuubiliU  of  eyidenoe,  186,  68 ;  firm,  (N. ),  438. 
Stealing,  see  '*  Laruenj." 

Stile,  stealing,  see  ** Larceny**;  damairing,  see  **Maliciou»  InjurUa" 
sun,  see  "Z>M<tW€r." 
Stolen  goods,  search  warrant  for,  176  ;  {note  b),  884 ;  Form  of  information,  430  ;   of 

tearch  warranty  432  ;  reoeiving,  (0.  1.  2),  382. 
Subornation  of  perjnry,  see  **  Perjury,"  326. 
Snbeeqnent  felony,  (not  ponishable  with  death,  and  not  larceny),  after  a  conviction  for 

felony,  394. 
Suicide,  attempting  to  cemmit,  394. 
Summary  convictions  and  orders,  see  "  Justioes,  Ko.  2  '* ;  persons  liable  to  be  summarily 

dealt  with,  214. 
Snmmonses  [in  summary  convictions]  to  defendant^  (s.  1),  192  ;   Form,  (A.),  452 ;  to 

witness,  (s.  7),  197,  223 ;  Form,  (6.  1),  455. 
Summonses  [in  indictable  cases]  to  accused,  (s.  1),  157  ;   Form,  (0.),  431 ;  to  witness, 

(s.  16),  164,  190 ;  Form,  (L.  1),  434. 
Sunday,  trading  on,  (0.  2, 3),  395  ;  (0.  3),  328 ;  drover,  Ao.,  travelling  on,  (0. 4),  395 ; 

unlawful  sports  on,  (0.  1),  394 ;  searoh  or  other  warrant  may  be  granted  on,  (s.  4), 

194  ;  see  ''Police:*  ''Publican:* 
Sureties  for  the  peace,  in  what  cases  demandable,  396 ;  for  good  behaviour,  398 ;  how 

recognizance  estreated,  398 ;  surrender  by  bail,  399  ;  Forme  of  eom^lainte,  516 ; 

warrant  to  apprehend,  517  ;  recognizance,  517  ;  warrant  of  eompittment  in  de- 
fault, 517. 
Surrender  of  accused,  charged  with  an  indictable  offence,  by  his  bail,  36 ;  of  witness  by 

his  surety,  (note  o),  188 ;  of  defendant  on  surety  for  the  peace,  399. 
Survey  of  pastoral  runs,  399 ;  occupant  of  Crown  lands,  Ao,,  refusing  to  point  out  boun- 
daries to  Government  Surveyor  when  duly  required,  (0.  1),  399. 
Survey  marks,  making  the  official,  in  markins:  boundary,  without  authority,  (0.  1),  399  ; 

wilfully  obliterating,  Ac.,  (0.  2),  400 ;  exception,  (note  t),  399. 
Surveyor,  see  "Police" 

Swearing,  profanely  cundng,  three  degrees  of  persons,  (O.  1,  2,  3),  400. 
Swindling,  see  "  False  Pretences.'* 

T. 

Table  of  fees  to  be  posted  up,  115 ;  quarterly  return  of,  115 ;  see  **  Fees." 

Tampering  with  witness,  400. 

Tenant,  (17  Vic,  No.  10),  possession  of  tenement  to  be  summarily  recovered,  (s.  2), 
401 ;  power  to  suspend  proceedings  for  15  days,  (s.  3),  402 ;  service  of  summons, 
(a.  4),  402 ;  ezecuuon  of  warrant  to  be  stayed  on  security  being  given,  (s.  5),  402 ; 
Iwnd  to  be  approved,  (s.  6),  403 ;  protection  of  Justices,  ^s.  7 ),  404  ;  protection  of 
landlord  trespasser,  f  s.  8),  404  ;  Act  not  to  protect  those  naving  no  legal  right,  (a. 
9),  404  ;  interpretation,  (s.  10),  404. 

Tender  of  expenses  of  witnesses  in  summary  convictions,  223 ;  how  made,  223. 

Theatres  (licensed),  performing  in  unlicensed  house,  (O.  1),  401 ;  such  house,  if  acting 
take  place  therein,  deemed  disorderlv,  search  warrant,  (note  z),  401 ;  acting  for 
hire  contrary  to  prohibition  of  Colonial  Secretary,  (O.  2),  401. 

Thieves,  reputed,  frequentinsr  public  places,  (O.  2),  418. 

Threatening  to  accuse  of  crime,  (O.  1),  3 ;  extorting  money  thereby,  (O.  2),  394  ;  by 
letter,  (O.  3),  280. 

Threats,  see  '*  Sureties.** 

Threshing  machines,  destroying,  (O.  2),  297. 

Timber,  hauling  along  street,  &c.,  (O.  23),  333. 

Time  of  commencing  proceeding  in  summary  offences,  (s.  11),  198  ;  of  offence,  not 
material,  216 ;  night  time,  m  burglary,  47 ;  when  imprisonment  runs  from,  in  sum- 
mary cases,  241. 

Tolls,  406;  collector  taking  less  than  authorized  toll,  (O.  I),  407  ;  owner  of  waggon 
refusing  to  permit  or  evading,  &o.,  measurement  of  wheels,  (O.  2),  408;  collector 
demanmng  toll  from  constable,  (O.  4),  75 ;  as  tooarrii^  «»ith  broad  wheels,  (note 
▲),  407  ;  collector  allowing  such  waggon  after  requisition  to  pass  without  measure- 
ment. &0.,  (O.  3),  408 ;  oolleotor  neglecting  to  put  up  table  of  tolls,  or  to  provide 
pass  tickets,  or  to  put  up  name,  (0. 4),  408  ;  duties  of  collectors,  (note  b),  408  ;  col- 
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lector  not  being  in  attendance,  or  demanding  excoMiTe  toll,  or  from  paiODS  excBipt, 
or  not  permitting  reading  of  board  with  bis  name,  or  revising  to  tell  name,  or  to  give 
ticket,  or  detaining  or  using  abusive  langna^  to  passenger,  (0.  5),  409  ;  passen^ 
going  off  road  to  evade  toU, — or  forging  ticket,  or  frandnlentlj  or  forcibly  passing 
Dirongb  gate,  or  leaying  any  beast  on  road  to  evade  toll,— or  taking  off  bSeast  firom 
carriage  before  or  after  baving  passed  through  gate,  or  having  passed  throngb  and 
afterwards  putting  beast  to  carnage,  or  doing  any  other  act  m  order  to  evMe  toU, 
(0.6),  409  ;  any  person,  except  collector,  using  boat  for  conveying  passengers,  &e^ 
across  any  river  where  there  is  ferry,  (O.  7),  410  ;  wilfully  injuring  ioU-table  or  in- 
scription, or  any  post,  rail,  or  fence  on  ude  of  the  road,  or  near  any  pit,  Ac.,  for 
repairing  roads,  or  damaging  bridge  or  milestone,  or  casting  earth  into  drain  or 
watercourse  at  side  of  road,  or  without  authority  shovelling  up  graTel  from  road  or 
footpath,  or  putting  up  erection  so  as  to  reduce  its  width,  or  making  building  or  fence 
within  40  or  45  feet  of  oenCreof  road,  or  making  ditch,  watercourse,  across  road,  or 
making  bonfires,  or  throwing  squibs  within  100  yards  of  road,  or  racing  anv  horse, 
or  baiting  bull,  or  pla^ng  at  any  game  that  may  make  a  disturbance  npon  tlie  road, 
or  fighting  or  collecting  mob  to  the  annoyance  of  traveller,  or  wilfidly  preTenting 
person  from  passing  him  or  any  carriage  in  such  road,  or  digging  pit  witnin  45  feet 
from  its  centre,  unless  securely  fenced,  (O.  8),  410 ;  owner  of  coach  for  hire,  or  of 
cart,  allowing  same  to  be  used,  ¥rithout  his  name  bein^  painted  thereon,  (O.  9),  41 1 ; 
hauling  timber,  &c.,  on  road,  or  leaving  cart,  Ac,  without  proper  person  in  charge 
thereof,  or  neglecting  to  place  such  cart,  &o.,  during  time  or  loading  as  near  to  one 
side  as  can  be,  or  laying  timber,  Ac.,  on  road  or  footpath,  to  prejudice  of  paaaengo', 
or  suffering  water,  oc.,  to  flow  thereon  from  adjacent  houses,  &o.,  or  driving  pi^  on 
such  road,  or  suffering  them  to  do  damage ;  or,  after  having  blocked  a  ciCrt  with  a 
stone,  &c.,  letting  sucn  stone  remain  on  road,  or  dama^ng  any  lamp-post,  or  extin« 
ffuishing  light  thereof,  (O.  10),  41 1 ;  erecting  windmill  within  200  yards  of  road, 
(0. 1 1),  412 ;  driver  of  cart  ridiing  thereon,  not  having  some  person  on  foot  to  euide 
the  same,  or  by  driving  iiiriously,  causing  damage  to  person  or  carriage,— or  being 
at  such  distance  from  tne  carriage  that  he  cannot  govern  the  horses,  A^,— or  meet- 
ing any  cart,  &c.,  and  not  keeping  on  the  left  or  near  side^— or  preventing  free  pas- 
sage of  persons  or  carriages,  (O.  12),  412;  [indictable]:  wilnilly  or  maliciously 
paUing  down,  &c.,  toll-gate,  &c,  set  up  to  prevent  persons  passing  without  paying 
toll, — or  sinking,  &c.,  any  punt,  &o.,  or  breaking  any  dam  of  any  ferry,  or  forcibly 
rescuing  person  in  custody  for  offending  against  this  Act,  (O.  1),  412 ;  coachman, 
by  wantonly  and  furiously  driving  or  racing,  or  wilful  misconduct,  maiming  or  injuring 
other  person,  (O.  2),  413;  see  "Malicious  Injuries,"  ** Police,"  *' Carriages,"  Ac 

Trading  on  Sunday,  (O.  2,  3),  395. 

Transfer  of  publican's  license,  359,  360. 

Trees,  stealing,  see  "Larceny"  ;  damaging,  see  "  Malicious  Injuries.'* 

Trespassing  on  inclosed  lands,  or  leaving  slip  panel  down,  (O.  1,  3),  152. 

Trustees  and  directors,  413  ;  who  is  "trustee,"  (note  e).  413  ;  trustee  of  property  for 
the  benefit  of  some  other  person,  or  charitable  or  public  purpose,  misappropriating 
or  destroying  such  property  with  intent  to  defraua,  (O.  1 ),  413 ;  person  entrusted 
by  written  instrument  with  sale.  &c..  of  property,  misappropriating.  Ac..  (O.  2), 
413  ;  director.  &c.,  of  company,  as  such,  receiving  property  or  such  body  corporate, 
exc(*pt  in  payment  of  just  debt,  &c.,  or  omitting  to  make  entry  in  books,  &c.,  lO. 
3),  413;  or  misappropriating,  &c.,  property  of  such  body  corporate,  (O.  4),  414; 
or  mutilating.  <&c.,  book  of  such  body  corporate,  or  making  false  entry  therein.  (0. 
5;,  414  ;  or  making.  Ac.,  written  statement  or  account  false  in  any  particular,  with 
intent  to  defraud,  (O.  6),  414 ;  person  receiving  property  thus  fraudulently  mis- 
appropriated. (O.  7),  414. 

U. 

Underwood,  stealing  or  cutting,  &c.,  or  otherwise  damaging,  with  intent  to  steal,  (0. 5), 
285 ;  cutting,  oreaking,  rooting  up,  &c.,  or  otherwise  damagmg,  (0.  1),  294 ;  Tin- 
dictable  |,  (0.  9,  11),  288—289;  (0.  4,  5),  297. 

Unlawfiil  oaths,  see  "Oaths,"  320;  sports  on  Sunday,  see  ** Sunday**;  gaming,  see 
''Oamingr  ^'Publican:* 

Unnatural  offence,  committing,  (0.  1).  394  ;  accusing  thereof,  (0.  2),  394. 

Uttering,  see  ''Coin;*  ''Forgery,**  125. 

V. 

Vagabonds,  see  '  Vagrants,** 
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Yftgrantfl,  414 ;  sag^|estion8  to  HagiittratM  with  regard  to  their  powers  under  this  Act, 
415;  u  to  ooDTictions,  518. 

1.  Idle  and  Diiorderly  PertonM:  without  yisible  lawful  means  of  support,  and 
unable  to  account  satisfactorily  with  r^^ard  thereto, — wanderins^  with  Aooriginals 
and  unable  to  account,  Ao,^ — ^prostitute  behayiuff  indecently— -habitual  drunkard 
thrice  convicted  within  preyious  12  months,  and  behaying  riotously.  Ac, — holder 
of  house  frequented  by  thieyes,  Ac., — beg^ng  alms,  or  causing  child  to  do  so, 
(0.  1),  415,  417;  apprehension  witii  or  without  warrant,  {note  7),  416;  offender 
may  oe  searched,  Ac. ;  conyiction,  {note  r),  416 ;  search  warrant  for  lodging-houses, 
(note  o),  417  ;  conyiction  on  yiew,  (note  e),  417 ;  Form,  461. 

2.  Roffues  and  Vagabonds,  417  ;  when  offenaer  may  be  treated  as, — second  conyiction 
as  an  idle  an  disorderly  person,— collecting  alms  under  false  pretences, — imposing 
upon  persons  or  institutions  by  &]se  representations  to  obtain  money,  Ac,— exposing 
to  public  yiew  indecent  prints,  Ac, — exposing  person, — gaminvf  on  highway, — 
haying  picklocks,  Ac,  witn  intent,  Ac, — on  premises  for  an  unlawful  purpose, — 
reputed  thieves  frequenting  public  places, — resisting  apprehension,  (O.  2),  418 ; 
what  is  "public  place,"  {notes  i,  k,  and  p),  417,  418 ;  wnat  is  an  instrument  of 
gaming,  (note  l),  417 ;  what  is  ''unlawful  purpose,"  (note  o),  418;  decisions  on 
**  leading  thereto,*'  (noU  p),  418. 

3.  Incorrigible  Rogues,  418 ;  yaffrants  breaking  out  of  confinement, — second  convic- 
tion as  a  rogue  and  vaffabon^ — ^resistin?  apprehension,  (0.  3).  419  ;  incorrigible 
rogue  to  be  committed  tul  Sessions,  Ac.  ^ote  q).  419  ;  singing  indecent  song,  Ac, 
or  using  such  lanfirnage  in  street,  fO.  4),  419 ;  using  threatening  language  so  as  to 
provoke  breach  of  peace,  (0.  5),  419 ;  as  to  "place,"  (note  s),  419 ;  conviction  to 
oe  returned  to  Clerk  of  Peace,  (note  r),  419 ;  suggestions  as  to  drawing  convictions, 
618;  Forms  of  informations,  519;  decisions  of  Supreme  Court, — ex  parte  Lan- 
dregan,  568  ;  ex  parte  Haywood.  569. 

Valuable  securities,  steslinR,  (0.  3),  287 ;  obtaining  by  false  pretences,  (0.  1),  114. 
Variances,  misleading  derenciant  in  summary  convictions,  to  adjourn  case,  215,  225; 

the  like  in  indicUble  cases,  (s.  9),  161. 
Vegetable  produce  grovring  in  gardens,  Ac,  stealing,  or  damaging  with  intent  to  steal, 

(0.  8),  286  ;  damaging,  (0.  2),  295 ;  ^indietabUl  (O.  12),  288;  (0.  7),  297. 
Vexatious  actions,  prot^tion  of  Justices  against,  246 — ^258. 
Victuallers,  see  **  Publicans." 
View,  summary  conviction  on,  417,  51 ;  Form,  461 ;  party  must  have  an  opportunity  of 

making  a  defence,  224. 
Visiting  Justice  of  eaol  may  take  bail,  on  certificate  of  committing  Justice,  (s.  23),  171. 
Volnntai7  oaths,  administering,  (0,  4),  320  ;  decision,  (note  d),  320. 
Voluntary  examination  of  accused  in  indictable  cases,  (s.  18),  166, 186;  Form,  438, 439. 
Voters,  see  **  Election,"  '*  Municipalities." 

W. 

Wages  of  servant,  recovery  of,  (ss.  5,  6,  7),  303,  304. 

Wa^res,  assault,  &c,  to  raise  the  rate  of,  (0. 13),  27. 

Waggons,  see  "  Tolls,"  •*  Police." 

Warehouse,  breaking  and  entcninflr,  and  stealing  therein,  (0.  3),  145 ;  setting  in  to, 
(O.  2),  20;  riotously  demolishug,  (0.  3),  388. 

Warrant  to  apprehend  defendant  in  summary  convictions,  in  first  instance,  on  an  infor- 
mation, (s.  2),  193.  212;  Form,  (C),  453;  on  disobedience  of  summons  and  on 
complaints,  (s.  2),  193,  221 ;  Form,  (B.),  452;  how  and  when  to  be  executed,  222; 
Form  for  backing  warrants,  (E.),  463. 

Warrant  for  a  witness,  see  "  Witness" 

Warrant  of  commitment,  see  '*  Commitment ";  of  distress,  see  "DistressJ* 

Warrant  to  apprehend  accused  in  indictable  offences  may  be  issued  on  a  Sunday,  (s.  4), 
159  ;  in  the  first  instance,  (s.  i;,  157  ;  Form,  (B.),  430 ;  on  disobedience  of  sum- 
mons, (s.  1),  167;  Form,  (D.),  431;  for  offences  on  sea  or  abroad,  (s.  2),  158; 
Form,  (E.),  432 ;  where  an  indictment  found,  (s.  3),  158 ;  Form,  (G.),  432,  and 
(I.),  434 ;  how  warrant  of  apprehension  executed  ordinarily,  (s.  10),  162 ;  for 
offenders  flying  to  the  colonies,  12 ;  see  "  Apprehension,"  **  Prisoner,**  "  Escape." 

Warrant  to  search  for  stolen  goods,  how  executed,  176 ;  Form^  432. 

Watercourses,  near  hiehway,  obstructing,  (0.  8),  410. 

Water-works,  Campbelltown,  407. 

Weighing  maohinee  on  roads,  damaging,  (0.  2),  297. 
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Weights  and  mMtnres,  420 ;  Olerk  of  Petty  Seeuont  falufring.  dec.,  copies  or  modelf 
of  standard  weights,  A/n,,  deposited  with  him,  (O.  1),  420  ;  failioK,  <&o..  to  oiiiD]»re 
weights,  Ao.,  hrooght  to  him  with  sooh  copies,  Ac.,  on  tender  or  3d.,  (O.  2),  420; 
copies  and  models  to  be  deposited  with  taoh  clerks,  {noU  y),  420 :  appropriation  of 
fine,  {note  w).  420 ;  person  using  illegal  measores,  (0.  3),  421 ;  nsing  nnanthoriMd 
weights.  (O.  4),  421 ;  seUing  by  heapad  measure,  (0.  5^,  421 ;  Justices  to  appoint 
Inspectors,  {note  x),  421 ;  uspector  s  misconducting  himself,  (0.  6)  421 ;  penon 
having  possession  of  unjust  weights,  steeljrards,  ftc,  (0.  7).  422 ;  obst meting 
authorised  examination,  or  refusing  to  produce  his  balances,  (0.  8),  422;  Justice 
or  Inspector  may  enter  shops  and  examine,  {note  t),  421 ;  forging,  ^.,  stamp  or 
mark,  (0. 9),  422 ;  selling  any  weight  with  forged  stamp,  Ac,  (0. 10).  422  ;  Form 
of  informationtt  520. 

Wharf,  stealing  from, a,  or  from  ships  there,  (0.  24).  289. 

Whitewashing,  Justices'  order  for,  under  Licensed  Butchers*  Act,  {note  l),  54 ;  {note  i), 
333. 

Wife  liable  on  summary  convictions,  214 ;  husband's  goods  cannot  be  taken  for  her 
offence,  243 ;  Judge^s  order  for  protection  of,  426  ;  see  "  Wives  deserted.*' 

Will,  forging,  (O.  4).  125  ;  stealing  or  deetroving.  or  concealing,  (O.  4),  287. 

Windmills  erection  of.  within  200  yards  of  highway.  (O.  11),  412. 

Witness  [indictable  offences]  refusing  to  be  examined,  to  take  oath,  Ac.,  (O.  1),  422; 
[summary  convictions],  (O.  2),  423 ;  persons  may  be  examined  without  subpoena, 
{note  z),  423;  construction  ot  statutes,  {note  a).  423. 

Witness,  person  summoned  in  inauiries  under  Police  Regulation  Act,  not  attending.  Ac, 
(O.  5).  75. 

Witness,  [in  summary  convictions],  compelling  attendance  o(  by  summons,  (s.  7),  196, 
223  ;  depotition  that  a  per  ton  it  a  material  witnett,  455 ;  Form  of  tummons, 
(G.  1),  465 ;  to  produce  documents,  (s.  8),  264 ;  Form,  455 :  how  served,  (s.  7), 
196;  warrant  on  disobedience,  (s.  7),  196;  Form,  (G  2),  456:  may  be  backed. 
Form,  (K.) ;  or  warrant  in  the  first  instance,  (s.  7),  196  ;  Form,  (G.  3),  456 :  re- 
fusing to  bie  examined,  commitment,  (s.  7),  196  ;  Form,  (G.  4),  457  ;  information 
to  ground  a  tummont  or  warrant  againtt  a  witnett  not  attending  to  give 
evidence,  (where  the  particular  ttatute  impotet  a  penalty  for  euch  negUct),  in 
order  to  convict  him,  457  ;  conviction  and  commitment,  458  ;  information  for  re- 
futinq  to  be  examined  on  oath,  458;  witness  [in  indictable  offences]  :  compelling 
attendance  of.  by  summons,  (s.  16),  164,  190;  Form.  (L.  1),  434;  how  served,  {%. 
16).  164 ;  warrant  on  disobedience,  (s.  16),  164 ;  Form,  (L.  2),  435 :  or  warrant 
in  the  first  instance,  (s.  16),  164;  Form,  (L.  3V  435 ;  depositions  of  witnesses  on 
examination,  (s.  17),  165 ;  Form,  (M.),  437  ;  where  witness  of  weak  intellect,  183  ; 
deposition  may  be  read  at  trial  if  ¥ritness  dead  or  ill,  (s.  17),  165  ;  depositions  of 
witnesses /or  the  pritoner,  dead  or  ill,  or  unable  to  bear  the  ex[)enBe  of  attendance, 
may  be  read,  (s.  16),  263;  (s.  13),  265;  refusing  to  be  examined,  committal,  fs. 
16),  164  ;  Form,  (L.  4).  436 ;  refusing  to  enter  into  recognizances  to  give  evidence, 
committal,  (s.  20),  167  ;  Form,  (P.  1),  440 ;  subsequent  order  to  discharge  him, 
(8.  20),  167 ;  Form,  (P.  2J,  441. 

Wives  (deserted),  424  ;  where  desertion,  application  to  be  made  to  Justice,  (s.  1).  424  : 
evidence  of  desertion,  427  ;  order  of  maintenance,  (s.  2).  424  ;  seizure  and  sale  of 
offender's  £[Oods,  (s.  3),  424;  evidence  of  marriage^  (s.  4),  424;  Quarter  Sessions 
or  two  Justices  may  modify  orders,  425 ;  warrant  of  apprehension,^  425 ;  on  service 
of  summons,  warrant  may  issue,  or  proceed  ex  parte,  425  ;  reco^rnizances  to  be  en- 
tered into  for  fulfilment  of  order.  426  ;  Judge^s  order  for  protection  of  wife's  pro- 
perty, 426;  evidence  of  parties  admissible,  427;  wilful  desertion  of  children, 
[indictable],  427 ;  Justices  may  appoint  a  receiver,  427  ;  expoung  for  sale,  (0. 
1),  428. 

Women,  forcible  abduction  of,  (0.  1),  1 ;  procuring  defilement  of,  (0.  1),  428. 

Wood,  or  plantation  of  trees,  setting  fire  to  a,  (O.  7),  21. 

Wood,  stack  of,  setting  fire  to  a,  (O.  6 ),  20. 

Wood,  dead,  lying  on  occupied  ground,  stealing,  (0.  14),  287. 

Wounding,  see  "  Assaults,"  **  Attempts  to  Murder,  &c.."  "  Cattle,**  **  Larceny." 

Wreck,  having  possession  of  shipwrecked  goods,  (O.  12),  286;  offering  for  sale  ship- 
wrecked goods,  (O.  13),  286 ;  search  warrant  for  such  goods,  {note  b),  284  ;  in- 
for 'nation  for  tearch  warrant,  430. 

Wreck,  assaulting  Justices  in  execution  of  duty  as  to.  (0.  8),  27. 


raiNTED  BY  r.  cumnimohamb,  184,  pitt-btbeet,  sydnby. 
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CONBlSTINa   OF  THE   PRINCIPAL   PUBLICATIOXS   OF  THE    LEADING    BOOKSSLLBBS 

IN  THE  United  Kingdom,  including — 

SCHOOL  MD  COLLEGE  BOOKS, 

OF  ALL  KINDS ; 

mi  mm  mmiii  Mmm.  ib^b^dee, 

TOQETIIBB   WITH    AN    EXTENSIVE   AND   VALUABLE    ASSOUTMBKT   OF 

STATIONERY, 

SCHOOL  REQUISITES.  OF ^LL  KLINDS ; 
MAPS  AND  DIAGRAMS,  ETC.,  ETC.; 

The  whole  formina;  the  Largest  and  Most  Valnable  Collection  of  BOOKS  AND 

STATIONERY  in  the  Southern  Hemisphere.    Offered  to  the 

Public,  at  Very  Bednced  Prices,  by 


J.  M# 
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OPPOSITE    ST.    ANDREW'S   CATHEDBAL. 


PART  I.-8CHOOI-   SECTION. 


Wholesale  Pnrchasen  treated  on  the  most  Liberal  Terms. 


Country  and  Export  Order t  attended  to  with  aeatracy  and  despatch,  under  htM 

own  personal  superintendence. 


lfOORE*8  CATALOGUE 


CATALOGUE  OF  BOOKS 


▲HD 


WBITING  PAPER. 

FoolicM},  Bine  Wot*  I    L«rge  Bank  and  Foragn  Port 

„  „    Laid  I    Bine  Port  Woto 


„        Tellow  do. 

„  „    Wove 

„         Fine  Brief 

„        Ruled  faint 

f,  „    Money  oolnmns 

„  „    for  Invoioes 

Pot  Paper,  Laid  and  Wove 
Fine  Bath  Port 


„      „     Laid 
Cream  Laid  Port 
TeUow  wore  do. 
Port  Paper,  mled 
Large  Note  P^pir 
Cream  Laid — Qoeen'i  nie 
ft         — Albert  do. 


A  great  varirty  of  NOTE  and  LETTER  PAPER  alwaji  on  Sale. 
ENVELOPES,  yarioosaorU  andpricea. 
Ditto,  in  Fancy  Boxea. 

MOUBNINO  PAPERS  "and  EHVELOPES. 

■MMHiHaMHBB    ITALIAN  BORDER. 

NARROW  BORDER. 

KIDDLE  BORDER. 


BROAD  BORDER. 


WRITING  DEMY,  MEDIUM,  and  ROYAL :— BLUE  WOVE  and  LAID. 


FANCY    PAPER. 


COLORED  SURFACE  PAPER,  for  Potters. 
ENAMELLED  AND  SURFACED  PAPER,  Tarions  colonrs. 

MARBLE  PAPER. 


DRAWING  PAPER. 


LONDON  DRAWING  BOARDS. 
COLORED    PRINTING    PAPER. 


TISSUE  PAPER,   Tariona  colors. 

MILL    BOARDS. 

BRISTOL   BOARDS. 

PERFORATED   CARD   BOARDS. 


PRINTING  CARDS. 


r.    .,   ^      PRINTING   PAPER. 
Demy,  Doable  Demy,  Double  Crown,  Royal,— Tarions  weigbto  and  prioea. 

PRINTING  INK. 
Various  Colors  and  Prices,  made  up  in  couTenient  packages. 
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WRAPPING    PAPEB. 

Crown,  Lumber  Huid,  Bftgoas,  ^J^^  Hand,  Imperial,  Doable  Imperial,  Brown,  Small 
Hand,  and  all  Papers  suitable  for  Drapers,  Grooers,  Ironmongers,  io, ; — yarions  weights 
and  prices. 

ACCOCTNT  BOOKS. 

Ledfi^ers,  Journals,  Day  Books,  Gash  Books,  InToioe  Books,"  Letter  Books,  Pooket  Ledgers, 
Waste  Books,  Minute  Books,  Guard  Books,  for  posting  Letters  ;  Invoioes,  Ao,  A 
great  rariety  of  small  Account  Books,  cheap  description,  suitable  for  Butchers,  Bakers, 
and  Shopkeepers,  to  keep  small  acoounts. 

FANCY  STATIONERY, 

From  the  celebrated  Houu  De  La  Rue  4*  (7o.,  London^ 

Consisting  of  Albums,  Portfolios,  Wedding  and  InWtation  Cards,  Port-monnaies  ;  Ad- 
dress Cards,  plain,  fiflrured,  and  enamelled ;  Metallic  Memorandum  Books,  Fancj 
Wafers  and  Sealing  Wax,  An* 

MOORE'S  CELEBRATED  STEEL  PENS» 

Made  of  the  best  materials,  manufactured  in  England  expressly  for  this  market.    The 
sale  of  these  Pens  is  enormous,  psrticularly  the  School  and  Commercial  Pen. 
The  other  celebrated  Makers  always  on  sale^Gillott,  Mitchell,  Hart,  Nibs,  and 
Msgnum  Bonnm.    Mitchell's  celebrated  N.  and  S.  Pens. 

SCHOOL  REQUISITES  OF  ALL  KINDS. 


BLACK  BOARDS,  iftc.,  for  Schools. 


SCHOOL  ROOM  MAPS,  Mounted  and  Varnished. 


PARCHMENT  OF  VARIOUS  SIZES. 


BOOKBINDING,  in  all  its  Branches,  neatly  executed. 

MISCELLAl^EbuS. 

Cyphering  Books.    Copy  Books,  with  and  without  head  lines. 
Awks  ruled  for  Book-keeping. 
Slates,  Slate  Pencils,  QniUs,  and  Quill  Pens. 
Quill  Pens  in  portable  Boxes — Maffuire's. 
Quill  Nibs — Gillott's,  and  other  Makers. 
Moore's  Commercial  Steel  and  School  Pens.    Paper  Kniyes. 
Ink  Stands  in  Glass,  Pewter,  Papier  Mach6,  Bronze,  and  Ebony. 
Fountun  Ink  Stands,  yery  handM>me. 
Best  red,  black,  and  fancy  Sealing  Wax.    Wafers.  . 
Playing  Cards,  plain,  coloured,  and  gold  backs. 
Copying  Ink.    Black,  red,  and  blue  Writing  Fluid. 
Ink  Powders,  black  and  red. 
Card  Csses.    Ebony  Rulers. 

Copy  Slips,  various  hands.    Blotting  Pads  and  Portfolios. 
Best  Bottle  and  Patent  India  Rubber.     Reeve's  and  Rowney's  best  Colors. 
Artists*  Materials.     Bankers'  and  Bill  Cases. 
Camel-hair  Brushes.    Portfolios.    India  Rubber  Bands.    Toothpicks. 
Boxwood  Scales.    Ivory  ditto.     Gunter's  ditto. 
Parallel  Rulers.    Letter  Clips.    Bill  Files.    Spring  Binders. 
Taper  Stands.    Silver  Pencil  Cases.    MathematicaTlnstruments. 
Seals,  different  devices.    Ditto  block  ditto. 
Rowney's  Drawing  Pencils. 
Lund's  patent  Ever- pointed  Pencil. 
Perry's  patent  Propelling  and  Withdrawing  Peooil. 
,  Ac,  oto.,  Ac 
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OELLATELTS  BBTTISE  SCHOOL  OOFT  BOOKS, 

With  Hfli^  LinM  set,  iiiAnii&ctiir«d  of  the  best  paper,  6d.  each. 
The  usual  allowuioe  to  SchooU. 
No.  1. — InitiAtory  Lessons. 

2. — CombiDation  of  Words. 

3. — Large  Text  Lines. 

4. — Largre  and  Half  Text  Lines. 

5.— Half  Text  Lines. 

6.— Half  Text  and  SmaU,  alternately. 

7. — Initiatorj  LesBons,  small  hand. 

8.— Small  Hand  Lines. 

9. — Initiatory  Lessons,  Ladies^  omrent  hand. 
10. — Ladies'  Current  HuuL 
1 1 . — Oentlemen*s  Commercial  Hand.  « 

12.  —Ornamental  Alphabets. 
13. — Large,  Half,  and  Small,  slternatdj. 

SWAN'S  COFY  BOOKS. 
With  Head  Lines  set,  post,  6d.  each.    The  nsoal  aliowanoe  to  Schools. 

MOORE'S  MODEL   COPY  BOOKS^ 
Mannfactured  expressly  to  order,  of  the  best  paper.    The  nsoal  allowance  to  Schools. 

COLLIN'S  SUPERIOR  HEAD-LINE  COPY  BOOKS, 
Post  size,  superior  paper,  6d.  each,  with  a  very  liberal  allowance  to  Schools. 


No.  \. — Initiatory  Lessons 

2. — Combination  of  Letters 
3. — Combination  of  Words 
4.— Text  with  Capitals 
5.— Text  and  Half  Text 


Ko.  6.— Half  Text  with  Capitals 
7.— Half  Text  and  SmsJl  Hand 
8.— Small  Hand  with  CapiUl 
9.— Text.  Half  Text,  &  Small  Hand 
10. — Angnlsr  and  Ladies'  Hand 


A  Short  and  Certain  road  to  a  GOOD  HAND  WRITING :  being  a  series  of  12  Copy 
Books,  gradaidly  advancing  from  the  simple  Stroke  to  a  superior  Small  Hand,  for  tiie 
use  of  Schools,  Private  Familys,  and  Self-mstmction. 

(^  The  above  Copy  Books  are  in  use  in  the  Model  School,  Fort-street^  and  the 
National  School,  and  are  stroufly  recommended  by  the  Inspector  and  Superintendent, 
W.  Wilkins,  Esq.,  and  T.  Hams,  Esq..  Head  Master,  Fort-street 


ENGLISH 

The  following  Periodicals  received 

Illustrated  London  News 

Illustrated  Times 

Illustrated  News  of  the  World 

Punch 

The  Builder 

Family  Herald 

London  Journal 

Re.vnolds's  Miscellany 

Dublin  Review 

Dublin  University  Magazine 

The  Rambler 

Good  Words 

Ladies'  Fashion  Book 

Gentlemen's  Fashion  Book 

Cassell's  Paper 

National  Magazine 

Ladies'  Treasury 

Musical  Times 

Atbenepum 

Mother's  Friend 


PEBIODICALS. 

by  every  Mail  Packet  from  England 
Juvenile  Missionary  Magaxine 
Bible  Class  Magazme 
Christian  Penny  Magazine 
Sunday  at  Home 
Lebure  Hour 

Town  Talk  (new  periodical) 
McMillan's  Magazine 
Atlantis 

Brownson's  Review 
Comhill  Magazine 
The  Lamp 
Once  a  Week 
All  the  Year  Bound 
Papers  for  the  Schoolmaster 
Popular  Lecturer 
The  School  and  the  Teacher 
Teacher's  Offering 
Educational  Record 
The  Educator. 


Subscribers  received  for  the  above  Periodicals,  or  any  other  Magazine  published. 
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DSPOT  FOR  THS  SILS 


OF 


MAPS,    dte.t  tte. 


t 

AGENT  for  the  tide  of  these  really  osefiil  mid  popular  School  Books,  is  now  in  a  posi- 
tion to  supplj  Schools  and  other  Educuuonal  Establishments^  in  any  quantity,  at 
greaUj  rednced  prioea. 


IRISH  NAnONAL  SCHOOL  BOOKS. 


s. 


First  Book  of  Lessons   0 

Second  ditto 0 

Sequel  to  the  Second  Book,  No.  1 . .  0 
Sequel  to  the  Second  Book,  No.  2. .  0 

Third  Bo<A  of  Lessons 0 

Fourth  ditto 1 

Supplement  to  Fourth  Book 1 

Fifth  Book  of  Lessons  (Boys)  ....   1 

Reading  Book  for  Girls 1 

Biographical    Sketches  of  British 

Poets 1 

Selections  from  the  British  Poets, 

vol  1 1 

Ditto  ditto,  vol.  2 1 

Introduction  to  the  Art  of  Beading  0    9 

English  Grammar 0    6 

Key  to  ditto ^ 0    2 

Fint  Arithmetic 0     6 

Key  to  ditto 0    6 


d. 

6 
6 
6 
10 
0 
0 
0 
0 


3 
3 


s. 
Arithmetic  in  Theory  and  Practice  1 

Book-keeping 0 

Key  to  ditto 0 

Epitome  of  Geographical  Knowledge  1 

A  Oompendium  of  ditto 0 

Elements  of  Geometry    , , 0 

Mensuration 0 

Appendix  to  ditto 0 

Scripture  Lessons  (O.T,),  No.  I.  . .  0 

Ditto  ditto,  No.  II 0 

Ditto  (N.T.),  No.  1 0 

Ditto  ditto.  No.  n 0 

Sacred  Poetry 0 

Lessons  on  the  Truth  of  Christianity  0 

Treatise  on  Needlework 2 

School  Tablbts. 

Ready  Lessons,  33  in  the  set 2 

Arithmetic  Tablets,  50  in  tiie  set  . .  8 


d. 
2 

7 

7 

6 

6 

6 

9 

7 

7 

7 

7 

7 

3 

6 

6 

0 
0 


Agricultural  Class   0  10   |  Farm  Account  Book l     6 

A  liberal  Discount  allowed  to  Schools,  and  Country  Stores. 

PROFESSOR  SULLIVAN'S  SCHOOL  BOOKS. 

Sullivan's  Spelling  Book  Superseded 

An    Attempt  to  Simplify  English   Grammar 
Introduction  to  Geomphy  And  Hlstorj. 
Geography  Gneralised 
English  Dictionary 
Dictionary  of  Denvations 
Literary  Class  Book 
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W0BK8  OH  OEHEBAL  EDUCATIOH, 

rot  THB  Jjn  or  TIACHUtt  AID  ICBOOU. 


Dmiii*!  Prtiiei|>l6t  of  Teafohing 
Daw's  SoffgestiTe  ffinU 
Young's  hkUkni  Scbool  Haniial 
Carrie  on  Infisat  School  MAOsgemeni 
AcUuDis*  Word  Expoiitor 
Binn's  Exercise  in  False  Spelling 
Stowe's  Training  System 
Tat^s  Philosopbj  of  Education 
Oill*s  Text  Book  for  School  Management 
Gassell's  Popnlar  Edncator 
Mnrraj's  English  Grammar 
„       Ex^oises  for  ditto 
„       Ahridsement  of  ditto 
Lennie's  EngliMi  Grammar 
Hanter*s  ditto 

Allen  A  Comwall's  Grammar  for  Beginners 

Large  ditto 
Toong  Composer 
Key  to  ditto 

Willy's  Gfimmar,  by  Mrs.  Maroet 

Mary's  ditto,  by  Mrs.  Maroet 

Game  of  ditto  „ 

Cobbett's  Grammar 

Tamer's  ditto 

Bolliyan's  Grammar  Simplified 

McLeod's  ditto 

Mrs.  liOyeehild's  ditto 

Stepping  Stone  to  Grammar 

Gramnutical  Omnibas 

Miss  Cornel's  Play  Grrammar 

Irish  National  School  Grammar 

Latham's  English  Grammar 

Introdaofcion  to  Grammar,  (Chambers) 

Grammar  and  Composition        „ 

Morell's  Grammar 

Analysis  of  Sentenoes 

Psyoology 

Logic 

Wheatly's  ditto 

Latham's  Hand-book  of  the  English  Lau- 

Craik's  Outlines  of  the  Eng^sh  Language 
Trench's  Past  and  Present 
Cornwall  and  Fitch's  Arithmetic 
Colensoe's  ditto 
Kaj  to  ditto 
Thomson's  ditto 
Walkingame'8  ditto,  by  Birkin 
Key  to  ditto 

,t  »t        Smith 

>f  •>        Crosby 

Lake's  Object  Lessons 
Pestalosxian  ditto 

All  About  It,  a  Work  on  Object  Lessons. 
Conduct  Book,  for  Girls  Schools 
Morrison's  Book-keeping 
Tate's  Book-keeping 

Popular  Astronomy 


it 


n 


n 


Taie^s  Measuration  and  Geomeiry 
„     Al^^ebrm 
M     Antbmetie 
„     Exercises  in  Meebuuea 
OokDsoers  AlgefacA 
Key  to  ditto 
Wood's  ditto^  br  Lonn 
Companion  or  Key  to  ditto 
BonnyeastlePs  Algsbrs 
Toong's  ditto 
Pott's  Eodid 
Thomson's  ditto 
s  ditto 

byPdeoek 
„  Ratherfbrd 
Ingram's  Mathematica 
Key  to  ditto 
Button's  Mathematios 
Keytoditto 
Becreatioiis  in  Soianoe 
Hjmer's  Trigonometry 
Airy's  ditto 
EanishaWs  Statics 

^        Dynamica 
Keith  on  the  Use  of  the  Globes 
FownesP  Chemistiy 

Johnson's  Chemirtrr  of  Common  Life 
Lardnei's  Natural  Philosophy,  4  toIs. 
McGawley's  Natural  Philosophy 
First  Book  of  Natural  Philoa(^y,  by  Con« 

stock  and  Doblyn 
Child's  Guide  to  Knowledge 
Butler's  ditto 
Brewer's  Goide  to  Science 
Blair's  Preceptor 
Kenny's  Why  and  Beoeuse 
Webster's  ^glish  Dictionary 
Walker's  ditto 
Johnson's  ditto 
Knowles'B  ditto 
Keid's  ditto 
Rhyming  ditto 
'  irau's  ditto 

Dictionary  of  Derivations 
Spelling  Book  Superseded 
ffistorical  Questions,  by  Richard  M  aognsU 

Nf»w  Edition,  reyisM  br  J.  Gny 
Little  Arthur's  Uistonr  of  EngUnd 
Comer's  Historical  Library 

GLEIQ'B  SCHOOL  SERIES. 

Pinnock's  Catechism  of  Music 

History  of  England 
Bible  ft  Gospel  Hiitorr 
History  of  Greece 
>t  >t        History  of  Rome 


Rhyu 
SuDii 


f» 


» 


*» 


•* 
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MoCnllooh*!  Series  of  School  Books  .— 

First  Beading  Book 

Second  ditto 

Third  ditto 

A.  Series  of  Lessons  in  prose  and  verse 

A.  Course  of  Elementary  Reading  in  Sci- 
ence and  Literature,  illustrated 

Murray's   Introduction    to   the    English 
Reader 

Murraj's  Reader 

Swing's  Elocution 

Specimens  of  English  Poetry,  for  the  use 
of  the  Charterhouse  School 

Stop  by  Stop ;  or,  First  Lessons  for  Chil- 
aren.    Pnnted  on  yery  large  type 

Early  Lessons,  or  Second  Part 

Frames  for  ditto^  ta  hang  up  in  the  Nur- 
sery or  School -rojm 

Stopping-stone  to  luiowledse  (Longman) 
to  Geoorap^,  ditto 
to  English  drammar,  do, 
to  Music,  ditto 

Guy*s  Catechism  of  (General  Knowledge 
Stopping-stone  to  Grammar 
Mother's  first  Catechism 
„  „       Second  ditto 

Blair's  First  or  Mother's  Catechism 
„      Second  ditto  ditto 
„      Third  ditto  ditto 

Chambbbs'  Wobks  ^English  Section) 

Illustrated  Spelling-Dook 

Carpenter's  ditto 

„  ditto,  by  Dr.  Young 

Fenning's  ditto 

MaToi's  ditto 

Vyse's  ditto 

Giay's  British  ditto 
„      Analytical  ditto 

Tegg's  First  Book 

Moore's  Reading  Made  Easy 

Primers,  all  kinds,  in  great  variety 

Goldsmith's  G^graphy,  by  Hughes 
»  »        Wrigl 


if 


rright 


Goldsmith's  Geography,  by  Kenny 
W.  Hughes's  Manual  of  Geography 
E.  Hughes's  Physical  ditto 
Stewart's  Geography 
Butlers*s  Geo^aphy 
Guy's,  John,  ditto 

„      Joseph,  ditto 
Sullivan's  Introduction  to  ditto 

„      Geography  Generalized 
Stopping  Stone  to  Geofipraphy 
Pinnock's  Catechism  of  Geography 
The  Child's  First  Geography,  by  Hughes, 

(Glieg's  Series) 
Manual  of  (Geography,  by  Hughes,  (Gleig's 

Series) 
Anderson's  Geography 
Chambers'  Geographical  Primer 

„        Geography 
Blair's  AUas 
Johnson's  ditto 
Nelson's  ditto 
Dower's  ditto 
College  ditto 
Findlay'sditto 
Chambers'  ditto 
Butler's  Ancient  Atlas 
Australian  Atlas 
Phillip's  Atbs 
Dr.  Morgan's  Arithmetic 
Hind's  ditto 

Introduction  to  ditto,  Chambers 
Arithmetic  Advanced,  ditto 
Ross's  Exercises  in  Mental  Arithmetic 
Scott  and  Davidson's  ditto 
First  Arithmetic,  (Irish  National  School) 
Arithmetic  in  Theory  and  Practice,  (ditto) 
Ingram's  ditto 
Gray's  ditto 
Voster's  ditto 

Crossley  &  Martin's  Intollectual  C!alculator 
A  Manual  of  Arithmetic,  (Gleig's  Series) 
Comwell's  G^graphy 


HISTORY. 


Smith's  History  of  Greece,  abridged  by  William  Smith,  L.L.D. 


Schools 
Empire,  abridged  for  the  use  of  Students,  by 
Williim  Smith,  L.L.D. 
History  of  Roman  Literature,  by  Sir  T.  N.  Talfonrd,  ^. 
„       of  the  Roman  Republic,  by  Arnold,  dc. 
„       of  the  Roman  Empire,  by  ditto 
„        of  the  Decline  and  Fall,  by  ditto 
Keigntley's. History  of  England 
„  ,,  France 

„  „  Gtermany 

Pinnock's  Goldsmith's  History  of  England 
tt  tt  tt  Greece 

„  „  „  Rome 

Fridet's  Ancient  History. 
Modem  ditto 


ft 
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OOBNEB'S  HISTORICAL  LIBBABY, 

OOMPBISniG  THE    OOMPLITB    HI8T0BT  OF    BTBBT    HATIOV   IH    ■UEOPB. 


The  Histobt  of  France — From  the  earliest  periods  to  the^jear  1842.    New  edition. 

Embellished  wiUi  three  elegant  plates,  beautifolly  engraven  on  steel,  firom  original 

designs  ;  and  also  an  aocarate  Map  of  the  Country.     3s.,  cloth,  lettered. 
History  of  Spaiit  akd  Portugal — From  the  earliest  periods  to  the  year  1843.    With 

three  elegant  Historioal  Engravings  on  steel,  and  a  Map  of  the  Peninsola.     36.,  doth, 

lettered. 
History  of  Ekolavd  and  Wales — ^From  the  earliest  periods  to  the  year  1843.    With 

five  elegant  Historical  Engravings  on  steel,  and  a  lii^  of  the  Country.     4s.,  doth, 

lettcKred. 
Ditto,  with  Questions,  5s. 
History  or  ScoTLAirD—From  the  earliest  periods  to  the  year  184S.    With  three  degant 

Engravinsn  on  steel,  and  a  Map  of  the  Country.    3s.,  cloth,  lettered. 
History  of  Irblahd— From  the  earliest  periods  to  the  vear  1841.     With  three  elegant 

Engravings  on  steel,  and  a  Map  of  the  Island.     3s.,  cloth,  lettered. 
History  or  Norway,  Denmark,  and  Sweden — From  the  earliest  periods  to  the  vear 

1841.    With  two  beautiful  Plates  on  Steel,  and  an  accurate  Map  of  the  Northern 

Nations.    3s.,  doth,  lettered. 
History  of  Germany,  and  the  Q-brman  Empire — From  the  earliest  periods  to  the  year 

1841.    With  three  elegant  Historical  Plates,  engraven  on  sted,  and  a  Map  of  Uer- 

many.     4s.,  doth,  lettered. 
HisTOBY  or  Turkey  and  the  Ottoman  Empire  :  Including  ^nR»  «id  Palestine,  or  the 

Holv  Land — From  the  earliest  periods  to  the  year  1841.     With  three  beautiful  Histo- 
rical Illustrations,  engraven  on  steel,  and  a  lup  of  the  Empire.    4s.,  doth,  lettered. 
History  of  Poland  and  Russia — ^From  the  earliest  periods  to  the  year  1842.     With 

three  beautiful  Historical  Engravings,  on  sted,  and  a  Map  of  the  Empire.    4s., 

doth,  lettered. 
History  of  Italy  and  Switzerland  ^From  the  earliest  periods  to  the  jtmr  1842. 

With  three  beautiful  Historicrl  Illustrations,  engraven  on  sted,  and  a  Map  of  the 

Country.    48.,  doth,  lettered. 
The  History  of  Rome — From  accepted  English  and  Foreign  authorities,  as  Maopherson*! 

Annals  of  Commerce,  Keis^htley's  Roman  History,  Smith's  and  Adam's  Greek  and 

Roman  Antiquities,  Dr.  Arnold,  Niebuhr,  Sto.     With  Questions  to  each  chapter,  a 

Ohronolozical  Table,  and  a  Map  of  the  Roman  Empire.    4s.,  bound  in  cloth,  lettered. 

Eighth  thousand. 

*'  Mua  Comer'a  History  of  Rome  will  asflur^dly  ore  long  superaede  all  the  Roman  Histories  at  pre- 
sent used  in  schools.  It  is  well  written,  and  the  historical  facts  elicited  by  the  Learned  labours  of 
Niebuhr,  Arnold,  &c.,  are  made  to  take  the  place  of  the  fabulous  accounts  which  have  hitherto 
passed  current  as  authentic  history ;  at  the  same  time,  the  popular  early  legends  are  not  omittedt 
out  their  doubtful  nature  pointed  out." — Westminster  Retfitw. 

**  An  excellent  feature  in  this  History  is  the  continual  effort  to  open  out  to  the  young  reader  the 
household  life  and  social  customs  of  the  Romans,  for  without  this,  ancieut  history  can  hare  no 
reality  for  children."— .fidt4oa/umaI  Timet, 
An  Acoubatb  History  of  Gbbecb — From  accepted  authorities,  English  and  Foreign  ; 

as  Grote's  and  Chambers's  Histories  of  Greece,  Smith's  Greek  and  Roman  Antiquities, 

Thirlwall  and  Wordsworth's  Greece,  Smith's  Mythology  and  Biography,  Annals  of 

Commerce,  Library  of  Useful  Knowledge,  <&c.     With  Questions  to  each   Chapter,  a 

Chronoloflpcal  Table,  Index,  and  a  colored  Map  of  the  Greek  States.     Price  Ss.  6d., 
in  doth,  lettered. 

**  We  hare  not  met  with  any  History  of  Greece  that  contains,  within  the  same  compass^  so  large 
an  amount  of  interesting  and  valuable  iuformation.  Miss  Comer  writes  concisely,  perspicuouiilr, 
and  sensibly.'*— TFe«2«yan  Banner. 

"  A  concise  History  of  Greece,  well  adapted  for  Mihools.** — Cambridge  Independent  Press, 

**  This  is  a  yery  excellent  compendium  of  Grecian  History,  and  such  are  the  merits  of  the  Worlc, 
that  we  shall  not  be  surprised  at  its  becoming  a  popular  educational  book.**— 7%«  British  MotKer't 
Magazine. 

"  Remarkably  clear  In  its  arrangement,  while  the  simple  and  easy  style  in  which  it  i.*  written, 
peculiarly  fits  it  for  popular  use  ;  it  displays  much  cart-ful  research  on  the  part  of  its  author. "— 
Bngl\shvK)man''s  Magaeine. 

"Miss  Comer  has  the  art  of  writing  so  as  to  be  understood  by  youthful  readers."— 2:<w<foii 
JUterary  Journal, 

*'  By  far  the  beet  introductory  School  History  of  (ireece  we  have  ever  seen."— TA^  British  Banner. 

**  A  combination  of  simplicity  of  narrative  with  comprehonsircno^s  of  detail,  admirably  adapted 
for  the  use  of  the  school-room."— Z>o«^/<u  /rrroWs  Wedcly  Neu>s. 
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**  With  femlaine  delicacy,  Miss  Corner  omits  what  should  be  omitted,  girlng  meanwhile  a  narra- 
ttre  of  the  broad  character  and  features  that  mark  the  progress  of  a  nation." — Expreti,  Evening 


The  results  of  the  best  modem  scholarship  are  here  giyen.'*— J/eocfer. 
**  Hiss  Comer's  Histories  require  no  commendation  of  ours  to  bring  them  into  notice.    This 
Volume,  her  History  of  Greed,  is  giren  with  great  cleamera  and  fluency ;  the  fabulous  tales  which 
disfigure  so  many  professedly  authentic  histories  of  the  Greeks  are  discarded.    We  cordially  re- 
oommend  this  work  for  the  school-room  or  family  cirele.'^—Go$ptl  Herald. 

CHAMBERS'  BOOKS. 

Infant  Treatment  under  Two  Yean  of  Age.    Price  Is.  6d. 

In&nt  Edaoation  from  Two  to  Six  Tears  of  Ase.— -This  volume  is  addressed  to  the  Con- 
ductors of  Nurseries  and  Infant  Schools.  It  lays  down  principles  of  TVamtn^,  and 
conveys  many  of  the  lessons  and  rules  of  conduct  which  may  be  impressed  on  the 
mind  m  early  childhood.    Price  28 .  6d. 

First  Book  of  Beading :  adapted  to  the  intelligence  of  Children  under  six  years  of  age. 

Second  Book  of  Readmg. 

Simple  Lessons  in  Reading. 

Lesson  Book  of  Common  Thingii  and  Ordinary  Conduct. — This  small  volume  communi- 
cates ideas  of  practical  utility,  both  in  regard  to  the  economy  of  person  and  of  life. 

Moral  Class  Book. 

English  Composition,  Introduction  to. 

Introduction  to  English  Grammar.     New  Edition. 

Eng^sh  Grrammar  and  Composition.     New  Edition. 

Etymology,  Exercises  on.— •This  volume  presents  distinct  vocabularies  of  words  from  the 
Saxon,  Latin,  and  Greek,  with  appropriate  examples  and  exeroises. 

Elocution,  Principles  of 

English  Language  and  Literature,  History  of  the. 

Furst  Drawing- Book. — A  new  and  much  improved  edition.    This  Primer,  which  consists 
of  forty-four  different  subjects,  begins  with  simple  lessons  in  perpendicular  and  hori- 
Eontal  lines. 
Second  Drawing-Book. 

Drawing-Books.— ^Consisting  of  a  Series  of  Progressive  Lessons  in  Drawing  and  Per- 
spective, with  General  Instructions.    The  Series  is  completed  in  Eighteen  Books,  as 
follows ; — 


13.  Buildings  and  Vwetation 


1.  Elementary  Lessons 

2.  Design 
8.  Flowers 
4.  Heads  in  Outline 
6.  Heads  shaded 

6.  Hands  and  Feet 

7.  Limbs  and  Parts  of  Figures 
-*Prioe  2b.  each. 

Drawing  Books — Edited  by  Robert  Scott  Bum. 
Mechanical  Drawins^,  in   'Hiree  Books. — Suitable  as  an  introduction  to  the  study  of 
Practical  Mechanics.     Price  2s.  each. 


8.  Full  Figures 

9l  Animals 

10.  Animals  in  Groups 
IL  Perspectire,  Principles  of 
12.  Simple    Lessons  in  Perspec- 
tire,  Buildings,  Ac 


YMei 
14.  Various  kinds  of  Tr 
1^.  Landscape  Scenery 

16.  Landscapes,  with  Figures,  Aa 

17.  Shipping— Marine  Views 

18.  Landsoapee,  Tinted. 


GEOGRAPHY. 

Primer  Atlas. — This  small  Atlas  consists  of  N'ine  Quarto  Maps — the  two  Hemispheres. 
Europe,  the  British  Islands,  Asia,  Palestine,  Africa,  North  America,  and  South 
America.     Intended  for  the  use  of  beginners. 

School  Atlas.^Consisting  of  Thirty-four  Quarto  Maps,  illustrative  of  Modern  and  An- 
cient Geography,  from  the  latest  authorities.  The  ICaps  are  coloured  in  outline,  and 
accompanied  with  a  copious  Index. 

Small  Scmool  and  Family  M^pi. — Prepared  for  W.  and  R.  Chambers,  by  W.  and  A.  K. 
Johnston.     Mounted  and  Vamishea. 

Globes. — Prepared  for  \Y.  and  R.  Chambers,  by  W.  and  A.  K.  Johnston. 

Qeo^phical  Primer. — Designed  as  a  companion  to  the  School-room  Maps  and  Primer 
Atlas. 

Geography,  General  Treatise  on  — This  Treatise  is  designed  more  particularly  as  a  Text- 
book to  the  School  Atlas  of  this  Course. 
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HISTORY,  Ac. 
Ancient  Hifiory. — From  the  earliest  timee  oonceraing  whiob  we  haTe  anj  sathentio 

record  to  the  foundation  of  the  Grecian  States. 
Greece,  Historj  of  Ancient — A  new  Work,  incorporating,  the  Besnlts  of  the  latent 

researches. 
Rome,  History  of. 
British  Empire,  History  of  the. 
Biography,  Exemplary  and  Instmetiye. 

ARITHMETIC  ahd  MATHEHATIOS. 
Introdootion  to  Arithmetic.    Price  Is.  3d. 
Arithmetic,    Theoretical  and  Praetioal ;    with   Bzerdses    on    the  Decimal    Coinage. 

Price  2s.  6d. 
Key  to  Arithmetic.    Price  2s.  6d. 

Book-keeping  by  Single  and  Doable  Entry.    Price  Si.  6d. 
Book-ke^Mng  by  Single  Entry.    Price  Is.  3d. 

Set  of  Ruled  Foolscap  Paper  Books,  adapted  to  Single  Entry,  in  Two 

Books,  paper  covers.    Price  Is.  9d. 

— adapted  to  DooUa  Entry,  in  Two  Books,  paper 

corers.     Price  Is.  9d. 
Algebra,  Theoretical  and  PiraoticaL    Price  4a. 
Key  to  Algebra.    Price  3«. 
Plane  Geometry.    Price  3s. 
Key  to  Plane  Ueometry. — Forming  a  Key  to  the  Exercises  in  Plane  Geometnr,  and  may 

be  used  as  a  Sequel  to  the  ordmary  course  of  study  contained  in  the  Elements  of 

Euclid.    Price  2b. 
Solid  and  Spherical  Geometry  and  Conic  Sections.    Prioe  2s.  64 
Practical  Mathematics.    New  edition.    Price  8s. 
Key  to  Practical  Mathematics.    New  edition.    Containing  Solutions  of  all  the  Exervi»vi 

g^ren  in  the  preceding  Treatise.    Price  5s.  6d. 
Mathematioal  Tables.    Price  3s.  6d^ 

science! 

Rudiments  of  Knowledge.    Price  Is. 

Soienoes,  Introduction  to  the.     Prioe  Is.  3d. 

Natural  Philosophy. — Vol.  I.,  containing  Matter  and  Motion ;  Mechanics  ;  Hvdro»tati<'4, 

Ac, ;  Acoustics. — Vol.  IL,  containing  Optics ;  Astronomy ;  Electricity  ;  Afeteorolo<;  v . 

Price  of  each  Volume,  3s.  6d. 

The  latter  may  alto  be  had  ae  teparate  TreatiteSf  at  the  following  pricet : 


1.  Matter  and  Motion,  Laws  of  Is.  Od. 

2.  Mechanics      Is.  Sd. 

3.  Hydrostatics Is.  Od. 

4.  Acoustics       is.  3d. 


Chemistry.     Prioe  8s.  6d. 
Geology.     Price  3s. 
Zuology.     Price  4s.  6d. 


Illustrated  by  Wood  En^rings. 


5.  Optics Is.  3d. 

6.  Astronomy Is.  3«i. 

7.  Electricity Is.  3vi. 

8.  Meteorology Is.  3d. 


Animal  Physiology.    Price  28. 
Vegetable  Physiology.     Price  2s. 
Poutical  Economy.     Price  2s.  6d. 


LATIN. 
Chambbrb'  Latin  Sebibs. — Illustrated  with  copious  English  Notes  and  Preface  :~ 


Sallust        28.  6d. 

Quintus  Curtius 4s.  6d. 

Ovid 48.  6d. 

Horace        4s.  6d. 


Ruddiman's  Rudiments  of  the  Latin 

Tongue Is.  3d 

PhaadmsU  Fables       2s.  Od. 

Nepos 3s.  Od. 

Oiesar 38.  Od. 

Virgil.     New  Edition. — Vol.  L,  containing  the  Buoolics  and  First  Six  liooks  of  tbe 
^Eneid.     4s.  6d. 

„         New  EAlition. — Vol.  II.,  containing  the   Last  Six  Books  of  the  .Eneid,  and 
Georgicus  ;  with  a  copious  **  Index  Nominum  et  Rerum.*'     4s,  (kl. 
Livy.     4s.  6d.  Cicero.     4s  6d. 

Latin  Dictionary,  Latin  and  English,  bound,     lis. 

„  „  liatiu  -English  Part.     New  Edition.     6s. 
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GERMAN. 

Ohambui'  GbbmAh  Sikiis.— Edited  hj  Dr.  Aae,  Gemftn  Master  in  Uie  High  Sohool, 

EcQnbiirgh : — 

.     2b.  6d. 


first  German  Beading  Book    . , 

Seoond  German  Beading  Book..  3s.  6d. 

German  Grammar,  Elementary  2s.  6d. 

Adyanoed  ..  48.  Od. 
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Phrase  Book,  English-German..     2s.  6d. 
Gterman  Dictionary,  German  and 
English,  honnd      ISi.  Od. 


MUSIC. 
Manual  of  Mosio.    Bj  Joseph  GkMtick.    Prioe  Ss.  6d. 

MISCELLANEOUS. 

New  and  greatly  improved  Edition  of  Chambers*  Information  for  the  People,^^aoh 
snbjeot  having  been  carefnlly  revised,  and  brought  np  to  the  latest  Discoveries  and 
Improvements  in  Science  and  Art,  and  embellish^  by  many  new  Wood  Engravings  in 
the  beet  style.    In  2  vols,  royal  8vo.,  cloth,  at  20s. 

Chambers*  Bepository  of  Instmctive  and  Amusing  Tracts. — This  Illustrated  Work  re- 
sembles in  some  respects  the  Miscellany  of  Tracts  {published  a  few  years  ago»  aiming 
at  a  higher,  thongn  not  less  popular  tone,  and  will  satisiV,  it  is  hoped,  the  new 
requirements  of  the  day  in  regard  to  literary  elegance, — the  papers  being  orisiuid 
compositions,  prepared  expressly  for  the  work  by  popular  and  practised  writers.  Each 
Volume  is  illustrated  with  Wood  Engravings,  and  nas  a  neauy-engraved  Title-page. 
In  12  vols.,  fancy  boards.     16s.    Each  volume  is  complete  in  itself 

ChambenT  Papers  for  the  People.  In  12  vols.,  at  2s.  eadi,  fimoy  boards.  Also,  6  vob., 
cloth,  at  Ss.  6d.  each. 

Chambers'  Gvclopeedia  of  English  Literature. — ^A  Critical  and  Biographical  History  of 
English  Writers  in  all  depuiments  of  Literature :  Illustrated  by  Specimens  of  toeir 
Wntings.    2  vols,  royal  8vo.,  cloth  lettered.     Price  17s. 

Chambers'  Miscellany  of  Useful  and  Entertaining  Tracts.  20  vols.,  at  Is.  Sd.  each,  in 
fancy  boards  ;  or  10  vols.,  at  2s.  6d.  each,  doth  boards. 

FBENCH,  TTATiTAN,  OEBMAN,  kc. 


Suey  to  ditto 
Key  to  ditto 


Hamel's  French  Grammar 

„        Exerdses  to  ditto 
Levizao's  French  Grammar 
Doisy*s  ditto 
Gassell*s  ditto 
Hall's  First  French  Course 
Ahn*s  ditto  ditto 

„      Second  ditto  ^^j  ^  w..^ 

Ollendorfl^s  Method  of  Learning  French 
Eley  to  ditto 
Kenny's  French  Phrase  Book 
Pecriu's  French  Spelling  Book 

„      ditto  Conversation 

„      ditto  Fables 
Arnold's  First  French  Book 
Key  to  ditto 

Arnold's  Handbook  of  French  Vocabulary 
Burrenne's  French  Primer 

French  &  English  Pronouncing 

Dictionary 
ditto  ditto  Abridged 
Meadows'  French  A  English  Pronouncing 

Dictionary 
James's  ditto  ditto 
Nngent's  Pocket  ditto  ditto 
Wanostrooht's  Telemaque 
Becueil  Choise 
Voltaire's  Charles  XII. 
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Chambaod's  French  Fables 

Dr.  Porqoet's  French  Grammar 

011endora*s  Method  of  Learning  Italian 

Key  to  ditto 

Veneroni's  Italian  Grammar 

fiampini's  ditto 

Grafflia's  Italian  and  English  Dictionary 

MoMows'  ditto  ditto 

German  Grammar,  by  Bemay 

Ollendorff's  Method  of  Learning  German, 

2  Parts 

„         Key  to  ditto 
Arnold's  First  German  Book 
Second  ditto 
German  Beading  Book 
ditto  Vocabulary 
First  Germsn  Beading  Book,  Dr.  Aue, 

(Chambers'  Course; 
Second  ditto  ditto  ditto 
Gterman  Grammar,  ditto  ditto 
Carman  &  English  Dictionary 
Baron  FoquO's  Works 
Elewell's  Uerman  Dictionary 
Polyfi^lot  Marine  ditto 
Meadows*  Spanish  Grammar 

„         Spanish  and  English  Dictionary 
Elwe's  ditto  ditto  ditto 
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lAXZN. 


EtoD  Latin  Grammar,  by  Edwardi 
Ditto  ditto,  by  Smyth 
Valpy's  Latin  Grammar 
Kennedy's  ditto 

McGowan'8  Latin  Lenons,  Ist  Part 
„  „         and  Part 

Jaoob^s  Latin  Reader 
IndacUve  Latin  Coarse,  by  Rer.  W.  S.  B. 

Smith,  B.  A. 
Key  to  cUtto 
RuddimaD*s    Rudiments    of    the    Latin 

Tongue,  bv  Huntor 
Rndimenta  of  the  Latin  Language 
Ahn's  first  Latin  Course 
Key  to  ditto 
Ahn's  Second  ditto 
Ke^  to  ditto 

Hair's  Introduction  to  Latin  Syntax 
Eton  Latin  Aooidenoe,  b?  Edwards 

„  Lyrios,  by  Awards 

Edwards*  Sententis  Selectss 
Key  to  ditto 
Edwards*  Delectus 
Valpy's  ditto,  by  Whito 

„        „      by  Montoith 
Bland's  Hexameters  and  Pentameters 
Ellis's  Latin  Exercises 
Key  to  ditto 
CoUeotanfls    Latins  Minora,    Edited    by 

Milner 
i^nthon's  Ceesar's  Commentaries 

Cicero's  Orations 

Horace 

Sallust 

Virgil's  iEneid 

Eclogues  and   Georgics 


»» 


>» 


ft 

»» 
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Besa's  Latin  Testament 
Christison's  Caesar 
Dymock's  Cesar 
Hunter's  Sallust 

VirgU 

Horace 

Liyy 
Freund's^Horace 

,,      Virgil 
Eutropius 
Ferguson's  Ovid 
Ovid's  Fasti 

Stewart's  Cornelius  Nepos 
Edwards'  VirgU 
Liyy's  Works,  complete,  6  vols 
Cicero's  ditto,  ditto,  10  vols. 
Ofid's  ditto,  ditto,  3  vols. 
Plautus's  ditto,  ditto,  4  vols. 
Cesar  (Oxford  Classics) 
Cicero  de  Officiis,  ditto 
Cornelius  Nepos,  ditto 
Horatius,  ditto 
Juyenal  et  Peraius,  ditto 
Lucretius,  ditto 
Sallustius,  ditto 
Virgilius,  ditto 
Tacotus,  ditto 
Ainsworih's  Latin  Dictionary,  by   Dunoa 

>»  tt  ft  by  liymoi- 

Tonge's  Latin  Dictionary 
Smith's  ditto 

„        „        for  Schools 
Riddle's  ditto 
Andrews'  ditto 


ARNOLDS  LATIN  BOOKS. 


Arnold's  Henry's  First  Latin  Book 

„         ,,        Second        „ 
First  Verse  Book 
Companion  to  ditto 
Historiffi  Antiquae  Epitome 
Practical  Introdaction  to  Latin  Prose  Com- 
position, Part  L 
Practical  Introduction  to  ditto.  Part  II. 


Eclo^  Historicffi 

Hand-book  of  Roman  Antiquities 

Practical  Introduction  to  Latin  Verse  Con 

position 
Longer  Latin  Exercises 
Grotofend's  ICaterials  for  Translation  int 

Latin 


Eton  Greek  Grammar,  by  Smith 


Ditto        ditto 
New         ditto 
Wordsworth's  ditto 
Valpy's  ditto 
Buitman'6  ditto 
Valpy's  Greek  Delectios 
Edwards'       ditto 
Wrijirht'a  Helenica 
Greek  ExtracU 
Beatson's  Greek  Iambics 
Biblia  Grseca 


by  Bosworth 
by  Routledge 


Greek  Testament,  by  Duncan 
Ditto  ditto  by  Dakin 

Ditto  ditto  by  Valpy 

Anthon's  Homer's  Iliad 
Greek  PktMody 
Xenophon's  Anabasis 
J^hylus,  Oxford  Classicn 
Aristophanes 
Aristotle's  Ethica 
Euripides,  3  vols. 

„  Six  Trogedictf 

Herodotus,  2  vols. 


» 
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GREEK, 
Homer*  ■  Iliad 

Odywea 
Sophocles 
Thacjdides 

Aristotle's  Works,  complete,  16  vols. 
Platonis  Opera,  S  toIs. 
SoPHocLi^  Plats,  separate,  with  English 
Notes — 

(Edipus  TjraQnns 

(Edipus  Golonens 

Antijs^ne 

Trachiiue 

Philootetes 

Ajaz 

Eleotra 


Continued. 
EuBiPiDBS*  Plats,  separate,  with  Engliiih 
Notes — 
Hecaha 
Medea 
PhcBoisscB 
Orestes 
Alcestes 
Abistotlb'b  Poeiios 
Politics 
Rhetoric 
Logic 
„  Ethics 

Damii  Greek  Lexicon  to  Homer  A  Pindar 
Donnegan's  Greek  Lexicon 
Wright's  ditto 
Liddle  &  Scott's  ditto 


HbBBBW  BiBLl. 


ARNOLD'S  GREEK  BOOKS. 


The  first  Greek  Book 

Second  ditto 

Third  ditto 

Fourth  ditto 
Practical  Introdaction  to  Greek  Accidence 
Greek  Prose  Composition,  Parti. 


»» 


Practical  Greek  Prose  Composition,  Part  IT. 

Greek  Construing 

Elementary  Greek  Grammar 

Greek  Synonyms 

Homer,  for  Beginners 

Thucydidesy  Book  first 


SHEETS  FOR  TEACHING  OBJECT  LESSONS. 
Various  kinds,  illnstratiye  of  Natural  History,  G^eology,  Animal,  and  VegetMble 
Kinffdoms ;  Science,  Common  Things,  Natural  Philosophy,  Astronomy,  Zook^,  &c., 
<S^c.,  &c.f 


SCHOOL  REQUISITES,  OF  ALL  KINDS. 

HULLAH»S  SYSTEM  OF   TEACHING  SINGING. 
Hallah's  Manual 
The  Exercises,  Parts  I.  A  U. 

Larger  Sheets,  conUining  the  Figures  in  both  parts,  in  a  series  of  52  large  sheets 
to  hang  up  in  School  or  Lecture  Room  where  the  system  is  taught. 

ABACUS,  or  Numerical  Frame,  for  Schools. 

BLACK  BOARDS,  for  Schools. 


Hamilton's  Pianoforte  Preceptors 
Jousseft's  ditto 
Czemy's  10  Excerciaee 

„  Velocity 

Concertina  Preceptor 
Flute  ditto 
Violin  uitto 
Accord  eon  ditto 
Singing  ditto 
&c.,  ^.,  Ao. 


MUSIC  PRECEPTORS. 


MUSIC. 
A  large  supply  always  on  hand.     New  Mnsic  receired  every  month.     Musical  Bouquet 
and  Musical  Treasury,   6d.  each  piece ;  double  piece.  Is. 


i   CATAl.oaUK 


TERRESTRIAL  AND  CELESTIAL  GLOBES. 
Olobn  on  rtawU,  » inpplj  alnji  on  hud,  nriom  «iiM  ud  pruo. 

BdKMl-raan  Ibpa,  eolcmd  uid  nwantad  im  mbvu  and  nObn. 

Tb*  World,  6  ft.  8  in.  E  3  ft  e  in 1     ) 

EDnip«,5ft.  8in.i4ft.  4iD ~ 

Awa,  5  n.  8  in.  I  4  O.  4  in 

Africa,  4  ft.  4  in.  I  S  ft.  Sin. ..  

America,  4  ft.  4  in.  I  6  ft.  8  in. 

Britidililea,4ft.4iii.  i  5  ft.  810 

OeolMiealHBpof  Britiibltlta,  4ft.  4in.  i.%ft  Sin- 
Engtand,  4  ft.  4  in.  I  &  ft.  B  in 01 

BMtlaod,  4  ft,  4  in.  I  6  ft.  8  in 

Irriuid,4ft.  4  in.  iSft.  8in.  

Puifio  Oeaan,  5  ft  8  in.  I  4  ft.  4  in 

India,  4  ft.  4  in.  IS  ft  Bin.  

Aiutralia,  S  ft.  B  in.  I  4  ft.  4  in 


arid,  5ft.8  in.  I  4ft  4in... 

Bdiool-itiCB]]  Haps,  colorad  *"^   g*i^i»T*f^,  cb 
and  rollara. 
Chart  of  tbe  World,  33  in.  I  37  in, 0 

Euteni  Hemiipbere,  33  in.  X  S7  in ..  ..  ..  O 

WesMrn  Hemisphere,  33  in.  1  37  in 0 

England.  33  in.  I  S7  in.  0 

SooUuid,  S3  in.  1  27  in.  ..  0 

Ireland.  33  in.  I  S7  in.  O 

Enrope,  33  in.  I  27  in. ..  ..         ..         ..0 

Aaia,  33  in.  i  !7  in 0 

Africa,  33  in.  I  27  in,  0 

America,  33  in.  1 27  in.  ..  ..  ..  ..  ..   0 

Canada,  United  SUUa,  and  Meiioo.  33  in.  X  27  in O 

Canaan  and  Paleatine,  33  in.  X  37  in. ..  ..         ..0 

Chronologioal  Chart  of  Ancient  Uittorj.  33  in.  i  37  in 0 

Sidnr'a  Wall  Haps  of  Fhydoal  OMsraphy,  Ibr  SdMol  Botana. 
Bidow-inijsical  Mapof  the  World 

„        „  „  Alia 

„        „  „  Africa 

„        „         „  6m^  Anurica. 
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HUGHES»S  PHYSICAIi  SCHOOL-ROOM  MAPS* 

MOUHTID  OM   ROLLBBS  AHD  YabMISBBD. 

Physical  Map  of  the  World,  by  Haghes 

„  „  Europe,  do. 

„  „  Asia,  do. 

„  „  Africa,  do. 

„  „  North  Ameriea,  do. 

„  „  South  America,  do. 

„  „  Australia  aod  New  Zealand,  do. 

„  „  Palestine,  do. 

sen cToL    STXa^R^ m s . 

ILLUSTBATIYB  OF 

•  PUBLISHED  BY  JAMES  REYNOLDS,  174.  STRAND,  LONDON. 

Abtbonomical  Diaobabb,  on  a  lar^  scale  for  Schools,  Lectures,  Ac  A  series  of 
boldly  executed  illustrations  of  the  principal  Astronomieal  phenomena,  inoloding  the 
Solar  System,  Comparative  M^^itudes  of  tne  Planets,  The  Earth  and  its  Atmosphere, 
Seasons,  Phases  of  the  Moon,  &:Hpsea,  'lides,  Ac,  On  Six  Sheets,  each  25  by  20  inches. 
Colored,  with  Description,  in  Wrapper,  9s. ;    on  Roller,  yamiihed,  size  5   feet  by  4 

feet,  21s. 

Sbction  or  THB  Eabth*8  Cbubt,  showing  the  arrangement  of  the  Strata,  and  the 
relations  of  the  various  Rocks  to  each  other,  with  the  principal  Qeologioal  phenomena 
connected  therewith. 

MoRBis'B  Obolooical  Chabt,  showing  at  one  view  the  Order  of  Succession  of  the 
Stratified  Rocks,  with  their  Mineral  Characters,  Principal  Fossils,  Avers^e  Thickness, 
Localities,  Uses  in  the  Arts,  <fec.  Arranged  by  John  Mobbib,  F.G.£  On  Roller 
varnished. 

Tablb  or  Gbolooioal  Stbati,  showing  the  Order  of  Suooession  and  the  oomptfative 
Thickness  of  the  different  Formations  of  weat  Britain.  Compiled  from  recent  mveeti- 
gatious.    On  a  sheet  about  5  feet  in  length ;  on  Roller,  varnished. 


^^^^^^«/^^  ^%y%^«y«./%^«#«^^^\^^^^^%^k^N^k^^%^^A^^* 


PHTSICAL   OEOOSAFHT. 

Phtbical  Sohool-boob  Maps.    A  new  Series  of  Laree  Maps,  illustrating  the  princi- 

51  subjects  of  Physical  Geogmphy.    These  Mape  have  Seen  prepared  with  great  oare  by 
r.  E.  G.  Ratenbtbin,  F.K.G.S. 

Mountain  Chains,  Tablb-lands,  Low-lahdb,  Ao.  This  Map  illustrates  the  Natural 
Features  of  the  Land,  showing  the  position,  direction,  and  extent  of  the  Mountain 
Ranges  of  the  Globe,  the  relative  heis^nts  of  which  are  strikingly  shown  by  distinctive 
colouring,  their  oulminatin^  points  being  indicated  and  the  exact  heights  given  in 
figures,  on  accompanying  Diagrams. 

tito  Plains  or  Low-lands,  green ;  and  the  Regions  depressed  below  the  ^(eneral  level  of 
the  sea,  ]^%nk  ;  the  Deserts  are  also  defined,  and  numerous  sections  are  given  illustrating 
the  Vertical  contour  of  the  different  Continente. 

VoLOABOBB,  Eabthquakb  Rboions,  AND  Cobal-Rbbps.  A  Complete  Map  of  the 
Volcanic  System  of  the  Globe,  showing  the  Active  and  Extinct  Volcanoes ;  Hot  Springs ; 
Submarine  Eruptions,  with  dates  ;  CMsts  rising ;  Coasts  sinking ;  Sites  and  limits  of 
Remarkable  Earthquakes,  with  dates,  Ac. 

RiyBB  Systems,  Mabinb  Cubbbntb,  and  Co-Tidal  Lines.  A  comprehensive 
Dii^gram  illustrating  the  entire  Phenomena  and  Movements  of  the  Waters.  The  River 
Systems  belonging  to  the  Several  Oceans  are  distin^piished  by  ooloring,  and  the  areas 
of  the  different  Basins  are  g^ven  in  statute  square  milfts. 

Winds  and  Rains.  A  complete  Map,  showing  the  Regions  of  Periodical,  Variable, 
and  Trade  Winds,  and  the  Regions  of  Calms,  with  the  Monsoon  and  Tyfoon  districts,  and 
Hurric&ne  tracks.  Distribution  of  the  Periodical  and  Variable  Rains,  with  the  amount 
of  precipitation  in  different  parts  of  the  World ;  Rainless  districts  ;  lamits  of  the  Fall  of 
Snow,  Ac. 

Map  or  Climates;  showing  the  Distribution  of  the  Temperature  of  the  Air.  Thin 
Map»  like  the  former,  is  based  upon  modem  meteorological  observation.  Isothermal  lineH 
indicate  those  places  having  the  same  Mean  Annual  Temperature ;  and  the  Summer  and 
Winter  Temperature  of  the  principal  places  in  the  World  is  likeirise  given. 
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DiAGBAMS  OF  pHTiiCAL  Qbographt  ;  illiutrating  the  princimd  phenomena  of  the 
Earth,  Air,  and  Waters,  oomprising  the  followinj?  : — Physical  Featores  of  the  Land, 
MoTementfl  of  the  Waters,  Distribation  of  the  mnds.  Distribution  of  the  Rain,  Dia> 
gram  of  Climates,  Volcanic  System  of  the  Globe.  On  Roller,  Tarnished,  size  5  ft.  by  5  ft. 

ViBW  OF  Nature  in  all  Climates.  A  Large  Diagram,  illastratiuj?  the  Phvsical 
Phenomena  of  the  various  Kegions  of  the  Globe,  and  the  cause  of  the  different  Climates 
from  the  Eonator  to  the  Arctic  Circle.  The  Dia^rram  also  exhibits  and  explains  the 
Effects  of  Climate  on  the  distribution  of  Animal  ard  Vegetable  Life,  and  its  Influence 
on  Man,  Health,  Disease,  and  Longevity.  Upon  the  Diagram  are  represented  the 
Characteristic  Trees,  Plants,  and  Animals  of  the  Hot^  Cold,  and  Temperate  Regions  ; 
and  in  their  appropriate  latitudes  some  of  the  chief  Cities  of  the  World.  The  Len^h 
of  the  Longest  Day  and  the  Mean  Annual  Temperature,  in  different  latitudes,  are  2so 
indicated.     On  Roller,  varnished. 

View  of  Natubb  nr  Asobvdiko  Rboioks  ;  presenting  a  view  of  the  chief  Mountains 
and  High -lands  of  the  Earth  ;  and  illustrating  the  Vertical  Distribution  of  Animal  and 
Vegetable  Life.  The  tableau  also  shows  at  their  correct  elevations  the  numerous  Towns, 
Mountain  Roads,  and  Passes,  Elevated  Valleys,  Table*lands,  Lakes,  Sources  of  Rivers, 
and  other  objects  remarkable  for  their  altitude  ;  together  with  the  Heights  attained  by 
celebrated  Mountain  Travellers ;  the  highest  Flight  of  Birds ;  Hefghts  attained  by  Bal- 
loons, &o.  The  whole  so  arranged  and  grouped  as  to  form  a  highly  picturesque  and 
instructive  Diagram.     On  Roller,  varnish^. 

Geoohostic  Pbofles.  a  series  of  Sections  of  different  parts  of  the  Eastern  and 
Western  Continents,  illustrating  their  Vertical  Configuration,  on  the  plan  of  Humboldt. 
Those  parts  of  the  Continents  are  delineated  which  are  best  calculated  to  give  a  correct 
idea  of  their  several  characteristics. .  On  Etoller,  varnished,  size  4  ft.  by  d  ft. 

Rabob  of  Vegetatiob.  a  View  of  the  principal  Mountains  of  the  World,  arranged 
in  order  of  Latitude,  showing  the  Elevation  of  the  Snow-line  in  various  latitudes,  and 
the  vertical  and  horizontal  range  of  some  of  the  chief  forms  of  Vegetation.  On  Roller, 
varnished. 

Vabibties  of  the  Human  Race.  Fifty  full  length  Figures,  showing  the  Charac- 
teristic Features,  Colour,  Height,  and  National  Costume  of  the  principal  Varities  of 
Mankind.  These  graphic  illustrations  are  boldly  drawn  and  grouped  according  to  the 
latest  arrangement  of  Dr.  Latham.     On  Roller,  varnished. 

Machinbrt,  Manufactubes,  &o,  a  Series  of  boldly  executed  Diagrams,  illustrating 
the  most  important  Machines,  Manufactures,  &o.  These  Diagrams  have  been  preparea 
expressly  to  give  a  clear  idea  of  the  Princi])le  and  Mode  of  Operation  of  the  several 
Machines,  and  to  show  distinctly  their  essential  working  parts.  They  are  well  adapted 
for  Lectures,  or  the  purposes  of  Teaching,  and  form  excellent  copies  for  Mechanical 
Drawing.  Each  Diagram  .3  feet  by  2  feet»  Colored ;  on  Roller,  varnished.  The 
ioUowing  are  published: — 

L  CONDENSING  STEAM  ENGINE,  showing  clearly  its  principle  and  action. 

2.  HIGH  PRESSURE  ENGINE,  or  Non-condensing  portable  Engine. 

3.  LOCOMOTIVE  ENGINE.     A  Section,  showing  its  ingenious  construction. 

4.  MARINE  PADDLE  ENGINES  of  the  Form  now  commonly  in  use. 

5.  MARINE  SCREW  ENGINES,  Boulton  and  Watt's  highly  efficient  Engines. 

6.  ELECTRIC  TELEGRAPH.     Its  principle  and  action  illustrated  and  explained. 

7.  MANUFACTURE  OF  CAST  IRON.   Blaat  Furnace  in  action,  &  other  operations. 

8.  MANUFACTURE  OF  GAS,  showing  and  explaining  its  various  processes. 

9.  PAPER  MAKING  MACHINE,  converting  the  pulp  into  finished  paper. 

10.  PRINTING  MACHINE.     The  Double-Cyhnder  Machine  and  its  action. 

11.  PUMPS.     Sections  of  Common  Pump,  Force  Pump,  and  both  combined. 

12.  FIRE  ENGINE.  Section  of  a  London  Fb-e  Brigade  Engine,  and  its  working  parts. 

13.  HYDRAULIC  PRESS,  showing  the  principle  of  this  powerful  machine. 

14.  THRASHING  MACHINE.     Section  showing  its  construction  and  action. 

15.  FLOUR  MILL.     An  Excellent  example  of  water-power  machinery. 

16.  PRINCIPLE  OF  THE  WATCH,  and  its  beautiful  mechanical  contrivances. 

17.  MECHANISM  OF  THE  CLOCK,  showing  tlie  moving,  regulating,  and  striking 

apparatus. 

18.  DISTILLING.     A  large  illustration  of  this  important  chemical  process. 

19.  GAS  METER,  showing  the  mode  of  measuring  the  quantity  of  Gas  consumed. 

20.  THE  BAROMETER  AND  ITS  USES,  illustrated  and  explained. 
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